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Appointments 
Appointments for February 19, 2009 
Appointed to be the Presiding Judge of the First Administrative Judicial 
Region for a term to expire four years from the date of qualification, 
John David Ovard of Dallas. Judge Ovard is being reappointed. 
Appointed to be a member of the Office of Rural Community Affairs 
for a term to expire February 1, 2015, Dora G. Alcala of Del Rio (reap­
pointment). 
Appointed to be a member of the Office of Rural Community Affairs 
for a term to expire February 1, 2015, Woodrow Anderson of Colorado 
City (reappointment). 
Appointed to be a member of the Office of Rural Community Affairs 
for a term to expire February 1, 2015, Charles W. Graham of Elgin 
(reappointment). 
Appointed to be a member of the Texas Transportation Commission for 
a term to expire February 1, 2015, Edward C. Houghton, IV of El Paso 
(reappointment). 
Appointed to be a member of the Texas Transportation Commission 
for a term to expire February 1, 2015, Fred A. Underwood of Lubbock 
(reappointment). 
Appointments for February 24, 2009 
Appointed to be a member of the State Securities Board for a term to 
expire January 20, 2015, Derrick M. Mitchell of Houston. Mr. Mitchell 
is being reappointed. 
Appointed to be a member of the Task Force on Indigent Defense for 
a term to expire February 1, 2011, Anthony C. Odiorne of Amarillo 
(reappointment). 
Appointed to be a member of the Task Force on Indigent Defense for a 
term to expire February 1, 2011, Olen U. Underwood of Willis (reap­
pointment). 
Appointed to be a member of the Texas State Board of Acupuncture 
Examiners for a term to expire January 31, 2015, Suehing Yee Chiang 
of Sugar Land (replacing Sheng Chen of Austin whose term expired). 
Appointed to be a member of the Texas State Board of Acupuncture 
Examiners for a term to expire January 31, 2015, Linda Wynn Drain of 
Lucas (replacing Pedro Garcia of Frisco whose term expired). 
Appointed to be a member of the Texas State Board of Acupuncture 
Examiners for a term to expire January 31, 2015, Donald Ray Counts 
of Austin (Dr. Counts is being reappointed). 
Appointed to be a member of the Texas Commission of Licensing and 
Regulation for a term to expire February 1, 2015, Mike Arismendez, 
Jr. of Shallowater (reappointment). 
Appointed to be a member of the Texas Commission of Licensing and 
Regulation for a term to expire February 1, 2015, LuAnn Morgan of 
Midland (reappointment). 
Appointed to be a member of the Texas Commission of Licensing and 
Regulation for a term to expire February 1, 2015, Fred N. Moses of 
Plano (reappointment). 
Appointed to be a member of the Texas Municipal Retirement System 
for a term to expire February 1, 2015, April Nixon of Arlington (reap­
pointment). 
Appointed to be a member of the Texas Municipal Retirement System 
for a term to expire February 1, 2015, H. Frank Simpson of Missouri 
City (reappointment). 
Appointed to be a member of the State Board of Examiners of Marriage 
and Family Therapists for a term to expire February 1, 2015, Joe Ann 
Clack of Missouri (reappointment) 
Appointed to be a member of the State Board of Examiners of Marriage 
and Family Therapists for a term to expire February 1, 2015, Michael 
R. Puhl of McKinney (reappointment). 
Appointed to be a member of the State Board of Examiners of Marriage 
and Family Therapists for a term to expire February 1, 2015, Beverly 
Womack of Jacksonville (reappointment). 
Rick Perry, Governor 
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GOVERNOR March 6, 2009 34 TexReg 1491 
♦ ♦ ♦ 
Office of the Attorney General 
Request for Opinions 
RQ-0782-GA 
Requestor: 
The Honorable Joe Black 
Harrison County Criminal District Attorney 
Post Office Box 776 
Marshall, Texas 75671 
Re: Whether a judge of a statutory county court that tries only misde­
meanor cases is entitled to participate in the management of a commu­
nity supervision and corrections department (RQ-0782-GA) 
Briefs requested by March 19, 2009 
RQ-0783-GA 
Requestor: 
The Honorable Rex Emerson 
Kerr County Attorney 
Kerr County Courthouse 
700 Main Street, Suite BA-103 
Kerrville, Texas 78028 
Re: Whether the Kerr County jail is required to maintain a dedicated 
room for the purpose of recording the interrogation of drivers alleged 
to be intoxicated (RQ-0783-GA) 
Briefs requested by March 23, 2009 
For further information, please access the website at 
www.oag.state.tx.us or call the Opinion Committee at (512) 463-2110. 
TRD-200900830 
Stacey Napier 
Deputy Attorney General 
Office of the Attorney General 
Filed: February 24, 2009 
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TITLE   
PART  2.  TEXAS ETHICS COMMISSION
CHAPTER 22. RESTRICTIONS ON 
CONTRIBUTIONS AND EXPENDITURES 
1 TAC §22.7 
The Texas Ethics Commission (commission) proposes an 
amendment to §22.7, relating to documentation that a can­
didate, officeholder, or political committee must obtain from 
an out-of-state political committee before accepting a political 
contribution from the out-of-state political committee. 
The amendment to §22.7 would track statutory changes made 
to the §253.032 of the Election Code and would update the rule 
to be consistent with that statute. 
David A. Reisman, Executive Director, has determined that for 
each year of the first five years that the rule is in effect there will 
be no fiscal implication for the state and no fiscal implication for 
local government as a result of enforcing or administering the 
rule as proposed. Mr. Reisman has also determined that the 
rule will have no local employment impact. 
Mr. Reisman has also determined that for each year of the first 
five years the rule is in effect, the anticipated public benefit will
be clarity in what is required by the law. 
Mr. Reisman has also determined there will be no direct adverse 
effect on small businesses or micro-businesses because the rule 
does not apply to individuals. 
Mr. Reisman has further determined that there are no economic 
costs to persons required to comply with the rule. 
The Texas Ethics Commission invites comments on the pro­
posed rule from any member of the public. A written statement 
should be mailed or delivered to Natalia Luna Ashley, Texas 
Ethics Commission, P.O. Box 12070, Austin, Texas 78711-2070, 
or by facsimile (FAX) to (512) 463-5777. A person who wants 
to offer spoken comments to the commission concerning the 
proposed rule may do so at any commission meeting during 
the agenda item "Communication to the Commission from the 
Public" and during the public comment period at a commission 
meeting when the commission considers final adoption of the 
proposed rule. Information concerning the date, time, and 
location of commission meetings is available by telephoning 
(512) 463-5800 or, toll free, (800) 325-8506. 
The amendment to §22.7 is proposed under Government Code, 
Chapter 571, §571.062, which authorizes the commission to 





The amendment to §22.7 affects §253.032 of the Election Code. 
§22.7. Contribution from Out-of-State Committee. 
(a) For each reporting period during which a candidate, office­
holder, or political committee accepts a contribution or contributions 
from an out-of-state political committee totaling more than $500, the 
candidate, officeholder, or political committee must comply with sub­
sections (b) and (c) of this section. 
(b) The candidate, officeholder, or political committee covered 
by subsection (a) of this section must first obtain from the out-of-state 
committee one of the following documents before accepting the con­
tribution that causes the total received from the out-of-state committee 
to exceed $500 during the reporting period: 
(1) a written statement, certified by an officer of the out-of­
state [-] political committee, listing the full name and address of each 
person who contributed more than $100 to the out-of-state political 
committee during the 12 months immediately preceding the date of the 
contribution; or 
(2) a copy of the out-of-state political committee’s state­
ment of organization filed as required by law with the Federal Election 
Commission and certified by an officer of the out-of-state committee 
[the Federal Election Commission]. 
(c) The document obtained pursuant to subsection (b) of this 
section shall be included as part of the report that covers the report­
ing period in which the candidate, officeholder, or political commit­
tee accepted the contribution that caused the total accepted from the 
out-of-state committee to exceed $500. 
(d) A candidate, officeholder, or political committee that: 
(1) receives contributions covered by subsection (a) of this 
section from the same out-of-state committee in successive reporting 
periods; and 
(2) complies with subsection (b)(2) of this section before 
accepting the first contribution triggering subsection (a) of this section, 
may comply with subsection (c) of this section in successive reporting 
periods by submitting a copy of the certified document obtained before 
accepting the first contribution triggering subsection (a) of this section, 
rather than by obtaining and submitting an original certified document 
for each reporting period, provided the document has not been amended 
since the last submission. 
(e) A candidate, officeholder, or political committee that ac­
cepts a contribution or contributions totaling $500 or less from an out­
of-state political committee shall include as part of the report covering 
the reporting period in which the contribution or contributions are ac­
cepted either: 
(1) a copy of the out-of-state committee’s statement of or­
ganization filed as required by law with the Federal Election Commis­
sion and certified by an officer of the out-of-state committee [the Fed
eral Election Commission]; or 
­
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(2) the following information: 
(A) the full name of the committee, and, if the name is 
an acronym, the words the acronym represents; 
(B) the address of the committee; 
(C) the telephone number of the committee; 
(D) the name of the person appointing the campaign 
treasurer; and 
(E) the following information for the individual ap­
pointed campaign treasurer and assistant campaign treasurer: 
(i) the individual’s full name; 
(ii) the individual’s residence or business street ad­
dress; and 
(iii) the individual’s telephone number. 
(f) This section does not apply to a contribution from an out­
of-state political committee if the committee filed a campaign treasurer 
appointment with the commission before making the contribution. 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 
Filed with the Office of the Secretary of State on February 23, 
2009. 
TRD-200900777 
Natalia Luna Ashley 
General Counsel 
Texas Ethics Commission  
Earliest possible date of adoption: April 5, 2009 
For further information, please call: (512) 463-5800 
CHAPTER 34. REGULATION OF LOBBYISTS 
SUBCHAPTER A. GENERAL PROVISIONS 
1 TAC §§34.22 - 34.27 
The Texas Ethics Commission (commission) proposes new 
§§34.22 - 34.27, relating to the valuation of a ticket to an 
entertainment event, including a sporting event. 
Chapter 305 of the Government Code contains a number of re­
strictions on expenditures by registered lobbyists. (Chapter 305 
of the Government Code also contains a number of restrictions 
on the acceptance of lobby expenditures by state officers, state 
employees, immediate family and guests of state officers and 
employees, candidates for state offices, and officers-elect.) One 
of the restrictions is for entertainment. A registered lobbyist is 
subject to an aggregate $500 maximum annual expenditure limit 
for entertainment for an individual state officer or employee,  or  
immediate family or guests invited by a state officer or employee. 
A question that often arises is what standard should be used to 
determine the value of entertainment in the form of a ticket to an 
entertainment event, including a sporting event. At its February 
2009 meeting, the commission voted to propose the following six 
rules consisting of four options to clarify the question: Option 1 
consists of §34.22 and §34.23, Option 2 consists of §34.24 and 
§34.25, Option 3 consists of §34.26, and Option 4 consists of 
§34.27. 
David A. Reisman, Executive Director, has determined that for 
each year of the first five years that the new rules are in effect 
there will be no  fiscal implication for the state and no fiscal impli­
cation for local government as a result of enforcing or adminis­
tering the new rules as proposed. Mr. Reisman has also deter­
mined that the new rules will have no local employment impact. 
Mr. Reisman has also determined that for each year of the first 
five years the new rules are in effect, the anticipated public ben­
efit will be clarity in what is required by the law. 
Mr. Reisman has also determined there will be no direct ad­
verse effect on small businesses or micro-businesses because 
the new rules do not apply to single businesses. 
Mr. Reisman has further determined that there are no economic 
costs to persons required to comply with the new rules. 
The Texas Ethics Commission invites comments on the pro­
posed new rules from any member of the public. A written 
statement should be mailed or delivered to Natalia Luna Ashley, 
Texas Ethics Commission, P.O. Box 12070, Austin, Texas 
78711-2070, or by facsimile (FAX) to (512) 463-5777. A per­
son who wants to offer spoken comments to the commission 
concerning the proposed rules may do so at any commission 
meeting during the agenda item "Communication to the Com­
mission from the Public" and during the public comment period 
at a commission meeting when the commission considers final 
adoption of the proposed rules. Information concerning the 
date, time, and location of commission meetings is available by 
telephoning (512) 463-5800 or, toll free, (800) 325-8506. 
The new §§34.22 - 34.27 are proposed under Government 
Code, Chapter 571, §571.062, which authorizes the commission 
to adopt rules concerning the laws administered and enforced 
by the commission. 
The new §§34.22 - 34.27 affect Chapter 305 of the Government 
Code. 
§34.22. Valuation of Ticket (Option 1). 
For purposes of Chapter 305 of the Government Code and this chapter, 
and except as provided by §34.23 of this title (relating to Valuation of 
Ticket to a Suite (Option 1)): 
(1) the value of a ticket to an entertainment event, including 
a sporting event, is the higher of: 
(A) the face value of the ticket; or 
(B) the amount paid for the ticket by the donor or a per­
son on the donor’s behalf and with the donor’s consent or ratification. 
(2) If the ticket has no face value, the ticket has the same 
value as the highest priced ticket to the same event with a face value. 
§34.23. Valuation of Ticket to a Suite (Option 1). 
For purposes of Chapter 305 of the Government Code and this chapter, 
the value of a ticket to an entertainment event, including a sporting 
event, obtained pursuant to a lease or other agreement for the right to 
use a suite and for the right to obtain tickets to the suite is as follows: 
(1) If the ticket has a face value, the value of the ticket is 
calculated according to the following formula: 
Figure: 1 TAC §34.23(1) 
(2) If the ticket has no face value, the ticket has the same 
value as the highest priced ticket to the same suite with a face value. 
(3) If none of the tickets to a suite have a face value, the 
value of a ticket is calculated according to the formula in paragraph (1) 
of this section with "$0" used as the face value of the ticket. 
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§34.24. Valuation of Ticket with a Face Value (Option 2). 
For purposes of Chapter 305 of the Government Code and this chapter, 
and except as provided by §34.25 of this title (relating to Valuation of 
Ticket to a Suite (Option 2)), the value of a ticket to an entertainment 
event, including a sporting event, is the higher of: 
(1) the face value of the ticket; and 
(2) the amount paid for the ticket by the donor or a person 
on the donor’s behalf and with the donor’s consent or ratification. 
§34.25. Valuation of Ticket to a Suite (Option 2). 
(a) For purposes of Chapter 305 of the Government Code and 
this chapter, the value of a ticket to an entertainment event, including a 
sporting event, obtained pursuant to a lease or other agreement for the 
right to use a suite and for the right to obtain tickets to the suite is the 
fair market value at the time the ticket is accepted. 
(b) Any reasonable method for determining the fair market 
value must factor in the value of a comparable ticket in an arm’s length 
transaction. 
(c) If a ticket to a suite is not available for resale at the time 
the ticket is accepted, the value of the ticket is calculated according to 
the following formula: 
Figure: 1 TAC §34.25(c) 
(1) If the ticket has no face value, the ticket has the same 
value as the highest priced ticket to the same suite with a face value. 
(2) If none of the tickets to a suite have a face value, the 
value of the ticket is calculated according to the formula in subsection 
(c) of this section with "$0" used as the face value of the ticket. 
§34.26. Valuation of a Ticket to an Entertainment Event, Including a 
Sporting Event (Option 3). 
(a) For purposes of Chapter 305 of the Government Code and 
this chapter, the value of a ticket to an entertainment event, including a 
sporting event, is the fair market value at the time the ticket is accepted. 
(b) Any reasonable method for determining the fair market 
value must factor in the value of a comparable ticket in an arm’s length 
transaction. 
(c) If a ticket to a suite is not available for resale at the time 
the ticket is accepted, the value of the ticket is calculated according to 
the following formula: 
Figure: 1 TAC §34.26(c) 
(1) If the ticket has no face value, the ticket has the same 
value as the highest priced ticket to the same suite with a face value. 
(2) If none of the tickets to a suite have a face value, the 
value of a ticket is calculated according to the formula in subsection 
(c) of this section with "0" used as the face value of the ticket. 
§34.27. Valuation of a Ticket to an Entertainment Event, Including a 
Sporting Event (Option 4). 
(a) For purposes of Chapter 305 of the Government Code and 
this chapter, the value of a ticket to an entertainment event, including 
a sporting event, is the higher of: 
(1) the face value of the ticket; or 
(2) the amount paid for the ticket by the donor or a person 
on the donor’s behalf and with the donor’s consent or ratification; or 
(3) the fair market value at the time the ticket is accepted. 
(b) Any reasonable method for determining the fair market 
value must factor in the value of a comparable ticket in an arm’s length 
transaction. 
(c) If a ticket to a suite is not available for resale at the time 
the ticket is accepted, the value of the ticket is calculated according to 
the following formula: 
Figure: 1 TAC §34.27(c) 
(1) If the ticket has no face value, the ticket has the same 
value as the highest priced ticket to the same suite with a face value. 
(2) If none of the tickets to a suite have a face value, the 
value of a ticket is calculated according to the formula in subsection 
(c) of this section with "0" used as the face value of the ticket. 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 
Filed with the Office of the Secretary of State on February 18, 
2009. 
TRD-200900712 
Natalia Luna Ashley 
General Counsel 
Texas Ethics Commission 
Earliest possible date of adoption: April 5, 2009 
For further information, please call: (512) 463-5800 
PART 8. TEXAS JUDICIAL COUNCIL 
CHAPTER 173. INDIGENT DEFENSE 
GRANTS 
The Task Force on Indigent Defense (Task Force) is a perma­
nent Standing Committee of the Texas Judicial Council. The 
Task Force proposes the repeal of §§173.1 - 173.8, 173.101 ­
173.104, 173.201, 173.202, 173.301 - 173.312, 173.401, and 
173.402, concerning indigent defense grants. The Task Force 
simultaneously proposes new §§173.101 - 173.109, 173.201 ­
173.205, 173.301 - 173.310, 173.401, and 173.402, concerning 
indigent defense grants. The new rules are proposed to estab­
lish the guidelines for the administration of the Task Force’s grant 
program, which is designed to promote compliance by counties 
with the requirements of state law relating to indigent defense. 
Jim Bethke, Director of the Task Force, has determined that for 
each year of the first five-year period the repeal is in effect the 
public benefit will be an improvement in the indigent defense 
services provided by counties because of the grants awarded 
under the proposed new rules. 
Glenna Rhea Bowman, Chief Financial Officer of the Office of 
Court Administration, has determined that for each year of the 
first five years the proposed repeal is in effect, enforcing or ad­
ministering the repeal will have no fiscal impact on state or local 
governments. 
Ms. Bowman has also determined that there will be no material 
economic costs to persons who are required to comply with the 
repeal, nor does the proposed repeal have any anticipated ad­
verse effect on small or micro-businesses. 
Comments on the repeal of the sections may be submitted in 
writing to Wesley Shackelford, Special Counsel, Task Force on 
Indigent Defense, P.O. Box 12066, Austin, Texas 78711-2066, 
or by fax to (512) 475-3450 no later than 30 days from the date 
that this proposed repeal is published in the Texas Register. 
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♦ ♦ ♦ 
SUBCHAPTER A. GENERAL GRANT 
PROGRAM PROVISIONS 
1 TAC §§173.1 - 173.8 
(Editor’s note: The text of the following sections proposed for repeal 
will not be published. The sections may be examined in the offices of 
the Texas Judicial Council or in the Texas Register office, Room 245, 
James Earl Rudder Building, 1019 Brazos Street, Austin.) 
The repeal is proposed under the Texas Government Code 
§71.062. The Task Force is authorized to direct the Comptroller 
to distribute Fair Defense Account funds, including grants, to 
counties for indigent defense services under the Texas Gov­
ernment Code §71.062. This section further authorizes the 
Task Force to monitor grants and enforce compliance with grant 
terms and to develop policies to ensure funds are allocated 
and distributed to counties in a fair manner. The Task Force 
interprets §71.062(c) to require the Task Force to adopt rules 
governing the process for distributing grant funds. 




§173.3. Grant Submission Process. 
§173.4. Selection Process. 
§173.5. Grant Funding Decisions. 
§173.6. Grant Acceptance. 
§173.7. Adoptions by Reference. 
§173.8. Use of the Internet. 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 




Director, Task Force on Indigent Defense 
Texas Judicial Council 
Earliest possible date of adoption: April 5, 2009 
For further information, please call: (512) 936-6994 
SUBCHAPTER B. ELIGIBILITY AND GRANT 
FUNDING REQUIREMENTS 
1 TAC §§173.101 - 173.104 
(Editor’s note: The text of the following sections proposed for repeal 
will not be published. The sections may be examined in the offices of 
the Texas Judicial Council or in the Texas Register office, Room 245, 
James Earl Rudder Building, 1019 Brazos Street, Austin.) 
The repeal is proposed under the Texas Government Code 
§71.062. The Task Force is authorized to direct the Comptroller 
to distribute Fair Defense Account funds, including grants, to 
counties for indigent defense services under the Texas Gov­
ernment Code §71.062. This section further authorizes the 
Task Force to monitor grants and enforce compliance with grant 
terms and to develop policies to ensure funds are allocated 
and distributed to counties in a fair manner. The Task Force 
interprets §71.062(c) to require the Task Force to adopt rules 
governing the process for distributing grant funds. 










This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 




Director, Task Force on Indigent Defense 
Texas Judicial Council 
Earliest possible date of adoption: April 5, 2009 
For further information, please call: (512) 936-6994 
♦ ♦ ♦ 
SUBCHAPTER C. CONDITIONS OF GRANT 
FUNDING 
1 TAC §173.201, §173.202 
(Editor’s note: The text of the following sections proposed for repeal 
will not be published. The sections may be examined in the offices of 
the Texas Judicial Council or in the Texas Register office, Room 245, 
James Earl Rudder Building, 1019 Brazos Street, Austin.) 
The repeal is proposed under the Texas Government Code 
§71.062. The Task Force is authorized to direct the Comptroller 
to distribute Fair Defense Account funds, including grants, to 
counties for indigent defense services under the Texas Gov­
ernment Code §71.062. This section further authorizes the 
Task Force to monitor grants and enforce compliance with grant 
terms and to develop policies to ensure funds are allocated 
and distributed to counties in a fair manner. The Task Force 
interprets §71.062(c) to require the Task Force to adopt rules 
governing the process for distributing grant funds. 
No other statutes, articles, or codes are affected by the proposed 
repeal. 
§173.201. Grant Conditions. 
§173.202. Resolutions. 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 




Director, Task Force on Indigent Defense 
Texas Judicial Council 
Earliest possible date of adoption: April 5, 2009 
For further information, please call: (512) 936-6994 
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♦ ♦ ♦ 
♦ ♦ ♦ 
SUBCHAPTER D. ADMINISTERING GRANTS 
1 TAC §§173.301 - 173.312 
(Editor’s note: The text of the following sections proposed for repeal 
will not be published. The sections may be examined in the offices of 
the Texas Judicial Council or in the Texas Register office, Room 245, 
James Earl Rudder Building, 1019 Brazos Street, Austin.) 
The repeal is proposed under the Texas Government Code 
§71.062. The Task Force is authorized to direct the Comptroller 
to distribute Fair Defense Account funds, including grants, to 
counties for indigent defense services under the Texas Gov­
ernment Code §71.062. This section further authorizes the 
Task Force to monitor grants and enforce compliance with grant 
terms and to develop policies to ensure funds are allocated 
and distributed to counties in a fair manner. The Task Force 
interprets §71.062(c) to require the Task Force to adopt rules 
governing the process for distributing grant funds. 












§173.306. Provision of Funds.
 
§173.307. Discretionary Grant Adjustments.
 




§173.310. Violations of Laws.
 




This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 




Director, Task Force on Indigent Defense 
Texas Judicial Council 
Earliest possible date of adoption: April 5, 2009 
For further information, please call: (512) 936-6994 
♦ ♦ ♦ 
SUBCHAPTER E. PROGRAM MONITORING 
AND AUDITS 
1 TAC §173.401, §173.402 
(Editor’s note: The text of the following sections proposed for repeal 
will not be published. The sections may be examined in the offices of 
the Texas Judicial Council or in the Texas Register office, Room 245, 
James Earl Rudder Building, 1019 Brazos Street, Austin.) 
The repeal is proposed under the Texas Government Code 
§71.062. The Task Force is authorized to direct the Comptroller 
to distribute Fair Defense Account funds, including grants, to 
counties for indigent defense services under the Texas Gov­
ernment Code §71.062. This section further authorizes the 
Task Force to monitor grants and enforce compliance with grant 
terms and to develop policies to ensure funds are allocated 
and distributed to counties in a fair manner. The Task Force 
interprets §71.062(c) to require the Task Force to adopt rules 
governing the process for distributing grant funds. 




§173.402. Audits Not Performed by The Task Force on Indigent De-
fense.
 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 




Director, Task Force on Indigent Defense 
Texas Judicial Council 
Earliest possible date of adoption: April 5, 2009 
For further information, please call: (512) 936-6994 
CHAPTER 173. INDIGENT DEFENSE 
GRANTS 
The Task Force on Indigent Defense (Task Force) is a permanent 
Standing Committee of the Texas Judicial Council. The Task 
Force proposes new §§173.101 - 173.109, 173.201 - 173.205, 
173.301 - 173.310, 173.401, and 173.402, concerning indigent 
defense grants. The Task Force simultaneously proposes the re­
peal of §§173.1 - 173.8, 173.101 - 173.104, 173.201, 173.202, 
173.301 - 173.312, 173.401, and 173.402, concerning indigent 
defense grants. The new rules are proposed to establish the  
guidelines for the administration of the Task Force’s grant pro­
gram, which is designed to promote compliance by counties with 
the requirements of state law relating to indigent defense. 
Jim Bethke, Director of the Task Force, has determined that for 
each year of the first five-year period the rules are in effect the 
public benefit will be an improvement in the indigent defense 
services provided by counties because of the grants awarded 
under the proposed new rules. 
Glenna Rhea Bowman, Chief Financial Officer of the Office of 
Court Administration, has determined that for each year of the 
first five years the proposed new sections are in effect, enforcing 
or administering the sections will have no fiscal impact on state 
or local governments. 
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Ms. Bowman has also determined that there will be no material 
economic costs to persons who are required to comply with the 
new sections, nor do the proposed new sections have any antic­
ipated adverse effect on small or micro-businesses. 
Comments on the proposed new rules may be submitted in writ­
ing to Wesley Shackelford, Special Counsel, Task Force on In­
digent Defense, P.O. Box 12066, Austin, Texas 78711-2066, or 
by fax to (512) 475-3450 no later than 30 days from the date that 
these proposed rules are published in the Texas Register. 
SUBCHAPTER A. GENERAL FUNDING 
PROGRAM PROVISIONS 
1 TAC §§173.101 - 173.109 
The new rules are proposed under the Texas Government Code 
§71.062. The Task Force is authorized to direct the Comptrol­
ler to distribute Fair Defense Account funds, including grants, 
to counties for indigent defense services under the Texas Gov­
ernment Code §71.062. This section further authorizes the Task 
Force to monitor grants and enforce compliance with grant terms 
and to develop policies to ensure funds are allocated and dis­
tributed to counties in a fair manner. The Task Force interprets 
§71.062(c) to require the Task Force to adopt rules governing 
the process for distributing grant funds. 
No other statutes, articles, or codes are affected by the proposed 
new rules. 
§173.101. Applicability. 
(a) The Texas Legislature authorized the Task Force on Indi­
gent Defense (Task Force) to direct the Comptroller to distribute Fair 
Defense Account funds, including grants, to counties to provide indi­
gent defense services. It further authorized the Task Force to monitor 
grants and enforce compliance by counties with grant terms. Subchap­
ters A - D of this chapter apply to all indigent defense grants and other 
funds awarded to counties by the Task Force. Subchapter A of this 
chapter covers the general provisions for funding. Subchapter B of 
this chapter addresses funding types, eligibility, and general provisions 
of grant funding. Subchapter C of this chapter sets out the rules related 
to administering grants. Subchapter D of this chapter specifies rules 
regarding fiscal and program monitoring and audits. 
(b) Only counties in Texas are eligible to receive grants or 
other funds from the Task Force. 
(c) The Task Force may distribute funds in accordance with 
its policies and based on official submissions and reports provided by 
the counties. These funds must be used to improve indigent defense 
systems in the county and are subject to all applicable conditions con­
tained in this chapter. 
§173.102. Definitions. 
The following words and terms, when used in this chapter, will have 
the following meanings, unless otherwise indicated: 
(1) "Applicant" is a county that has submitted a grant appli­
cation, grant renewal documentation, or other request for funding from 
the Task Force. 
(2) "Application" is any formal request for funding submit­
ted by a county to the Task Force. 
(3) "Crime" means 
(A) a misdemeanor punishable by confinement; or 
(B) a felony. 
(4) "Defendant" means a person accused of a crime or a 
juvenile offense. 
(5) "Direct Disbursement" means funds available for reim­
bursement of indigent defense expenses to counties that do not apply 
for the formula grant. 
(6) "Discretionary Grant" means funding approved for a 
specific program designed to improve the quality of indigent defense 
services. 
(7) "Equalization Disbursement" means funding allocated 
to counties through a formula based on the percentage of reimburse­
ment counties receive for increased indigent defense expenses or other 
criteria approved by the Task Force. 
(8) "Extraordinary Disbursement" means funding to reim­
burse a county for actual extraordinary expenses for providing indigent 
defense services in a case or series of cases. 
(9) "Fair Defense Account" is an account in the general 
revenue fund that may be appropriated only to the Task Force on Indi­
gent Defense for the purpose of implementing the Texas Fair Defense 
Act. 
(10) "Formula Grant" means funding allocated to counties 
through a formula based upon population figures or other criteria ap­
proved by the Task Force. 
(11) "Grant" is a funding award made by the Task Force to 
a Texas county in the form of a formula grant or discretionary grant. 
(12) "Grantee" means a county that is the recipient of a 
grant or other funds from the Task Force. 
(13) "Juvenile offense" means conduct committed by a per­
son while younger than 17 years of age that constitutes: 
(A) a misdemeanor punishable by confinement; or 
(B) a felony. 
(14) "Other funds" means funding awarded by the Task 
Force to a county other than a grant and includes but is not limited 
to: 
(A) Direct Disbursements; 
(B) Extraordinary Disbursements; 
(C) Equalization Disbursements; 
(D) Targeted Specific funding; and 
(E) Technical Support. 
(15) "Special condition" means a requirement placed on a 
county by the Task Force that must be satisfied as condition of funding. 
(16) "Targeted Specific Funds" means funding awarded to 
counties by the Task Force for a specific program designed to promote 
and assist counties’ compliance with the requirements of state law re­
lating to indigent defense. 
(17) "Technical Support" means funding awarded to coun­
ties to improve the quality of indigent defense services, raise the knowl­
edge base about indigent defense, and establish processes that can be 
generalized to similar situations in other counties. 
(18) "Task Force on Indigent Defense" (Task Force) is the 
governmental entity established and governed by §71.051 of the Texas 
Government Code. 
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(19) "UGMS" means the Uniform Grant Management 
Standards promulgated by the Governor’s Office of Budget and 
Planning at §§5.141 - 5.151 and §5.167 of this title. 
§173.103. Process for Submitting Applications for Grants and Other 
Funds. 
(a) The Task Force shall provide notice of availability of grants 
and other funds on the Internet, and will publish on its website the 
related methods and policies. 
(b) Grant applications. The Task Force will provide written 
notice to each county judge of any Requests for Applications (RFA) 
for indigent defense grants. Applicants applying pursuant to an RFA 
must submit their applications according to the requirements provided 
in the RFA. The RFA will provide the following: 
(1) information regarding deadlines for the submission of 
applications; 
(2) the maximum and minimum amounts of funding avail­
able for a grant, if applicable; 
(3) the starting and ending dates for grants; 
(4) information regarding how applicants may access ap­
plications; 
(5) information regarding where applicants must submit 
applications; 
(6) submission and program requirements; and 
(7) the priorities for funding as established by the Task 
Force. 
(c) Applications for other funds. The Task Force also may 
consider applications for other funds that have not been submitted pur­
suant to an RFA. Applicants must submit such applications in accor­
dance with the Task Force-provided guidelines for other funds, and 
will be selected in accordance with §173.104 of this chapter (relating 
to Grant Resolutions). 
§173.104. Grant Resolutions. 
(a) Each grant application must include a resolution from the 
county commissioners’ court that contains the following: 
(1) authorization for the submission of the application to 
the Task Force; 
(2) provision giving the authorized official the power to ap­
ply for, accept, decline, modify, or cancel the grant; and 
(3) written assurance that, in the event of loss or misuse of 
Fair Defense Account funds, the governing body will return all funds 
as required by the Task Force. 
(b) The Task Force may require a resolution from counties re­
ceiving other funds. 
§173.105. Selection Process. 
(a) The Task Force or its designees will review all applications 
and shall award from the Fair Defense Account formula grants, discre­
tionary grants, or other funds. 
(b) Upon reviewing an application, staff may require an appli­
cant to submit, within a specified time, additional information to com­
plete the review or to clarify or justify the application. Neither a request 
for additional information nor the issuance of a preliminary review re­
port means that the Task Force will fund an application. 
(c) The Task Force will inform applicants in writing or by elec­
tronic means of decisions to grant or deny applications for funding. 
(d) If the Task Force determines that an applicant has failed 
to submit the necessary information or has failed to comply with any 
Task Force rule or other relevant statute, rule, or requirement, the Task 
Force may hold a grantee’s funds until the grantee has satisfied the 
requirements of a special condition imposed by the Task Force. The 
Task Force may reject the application and deny the grant for failure to 
satisfy the requirements. 
(e) Except as provided by law, all funding decisions made by 
the Task Force or its designees are final and are not subject to appeal. 
§173.106. Grant Funding Decisions. 
(a) The Task Force or its designees will make decisions on 
applications for funding through the use of objective tools and com­
parative analysis. The Task Force or its designees will first determine 
whether the grantee is eligible for funds in accordance with §173.101 
of this chapter (relating to Applicability) and §173.201 of this chapter 
(relating to Eligibility). 
(b) All funding decisions rest completely within the discre­
tionary authority of the Task Force or its designees. The receipt of 
an application for funding does not obligate the Task Force to award 
funding, and the Task Force may partially fund budget items in grant 
applications. 
(c) Granting an application does not require the Task Force to 
give a subsequent application priority consideration. 
(d) Task Force decisions regarding funding are subject to the 
availability of funds. 
§173.107. Grant Acceptance. 
Each applicant must accept or reject a grant award within 30 days of 
the date upon which the Task Force issues a Statement of Grant Award. 
The Director of the Task Force may alter this deadline upon request 
from the applicant. The authorized official designated under §173.301 
of this chapter (relating to Grant Officials) must formally accept the 
grant in writing before the grantee may receive any grant funds. 
§173.108. Adoptions by Reference. 
(a) Grantees must comply with all applicable state statutes, 
rules, regulations, and guidelines. 
(b) The Task Force adopts by reference the rules, documents, 
and forms listed below that relate to the administration of grants. 
(1) Uniform Grant Management Standards (UGMS) 
adopted pursuant to the Uniform Grant and Contract Management Act 
of 1981, Chapter 783, Texas Government Code. See §§5.141 - 5.151 
and §5.167 of this title. 
(2) The Task Force forms, including the statement of grant 
award, grant adjustment notice, grantee’s progress report, financial ex­
penditure report, and property inventory report. 
§173.109. Use of the Internet. 
The Task Force may require submission of applications for grants or 
other funds, progress reports, financial reports, and other information 
via the Internet. Completion and submission of a progress report or 
financial report via the Internet meets the relevant requirements con­
tained within this chapter for submitting reports in writing. If an ap­
plication for a grant or other funds is submitted via the Internet, the 
Task Force will not consider it complete until the grantee provides an 
Internet Submission Form that is signed by the applicant’s authorized 
official and that meets all relevant deadlines for applications. This form 
certifies that the information submitted via the Internet is true and cor­
rect and that, if funding is awarded, the grantee will abide by all rel­
evant rules, policies, and procedures. The Director of the Task Force 
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♦ ♦ ♦ 
♦ ♦ ♦ 
may grant a county a waiver of Internet submission requirements for 
good cause shown. 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 




Director, Task Force on Indigent Defense 
Texas Judicial Council 
Earliest possible date of adoption: April 5, 2009 
For further information, please call: (512) 936-6994 
SUBCHAPTER B. ELIGIBILITY AND 
FUNDING REQUIREMENTS 
1 TAC §§173.201 - 173.205 
The new rules are proposed under the Texas Government Code 
§71.062. The Task Force is authorized to direct the Comptrol­
ler to distribute Fair Defense Account funds, including grants, 
to counties for indigent defense services under the Texas Gov­
ernment Code §71.062. This section further authorizes the Task 
Force to monitor grants and enforce compliance with grant terms 
and to develop policies to ensure funds are allocated and dis­
tributed to counties in a fair manner. The Task Force interprets 
§71.062(c) to require the Task Force to adopt rules governing 
the process for distributing grant funds. 
No other statutes, articles, or codes are affected by the proposed 
new rules. 
§173.201. Eligibility. 
(a) The Task Force may provide funds, including grants from 
the Fair Defense Account, to counties that have complied with stan­
dards developed by the Task Force and that have demonstrated com­
mitment to compliance with the requirements of state law relating to 
indigent defense. 
(b) A county may not reduce the amount of funds expended 
for indigent defense services in the county because of funds provided 
by the Task Force. Because discretionary grants and targeted specific 
funds are awarded to enable a county to establish a new system or pro­
gram for providing indigent defense services, such grants may or may 
not enter into a calculation of whether the county has or will reduce its 
funding because of Task Force funding. Other types of funding, includ­
ing formula grants, direct disbursements, equalization disbursements, 
extraordinary disbursements, or technical support, shall be considered 
in determining compliance with this requirement. 
§173.202. Use of Funds. 
Grants provided under this chapter may be used by counties for: 
(1) Attorney fees for indigent defendants accused of crimes 
or juvenile offenses; 
(2) Expenses for licensed investigators, experts, forensic 
specialists, or mental health experts related to the criminal defense of 
indigent defendants; 
(3) Other direct litigation costs related to the criminal de­
fense of indigent defendants; and 
(4) Other approved expenses allowed by the RFA or nec­
essary for the operation of a funded program. 
§173.203. Expenditure Categories. 
(a) Allowable expenditure categories and any necessary def­
initions will be provided to the applicant as part of the application 
process. 
(b) Expenditures may be allocated to the grant in accordance 
with the Uniform Grant Management Standards. 
§173.204. Program Income. 
(a) Rules governing the use of program income are included in 
the provisions of the Uniform Grant Management Standards adopted 
by reference in §173.108 of this chapter (relating to Adoptions by Ref­
erence). 
(b) Grantees must use program income to supplement program 
costs or reduce program costs. Program income may only be used for 
allowable program costs. 
§173.205. Equipment. 
(a) Decisions by the Task Force or its designees regarding re­
quests to purchase equipment using Task Force funds will be made 
based on the availability of funds, whether the grantee has demon­
strated that the requested equipment is necessary and essential to the 
successful operation of the funded program, and whether the equip­
ment is reasonable in cost. 
(b) For counties that receive a multi-year grant, the Task Force 
will only fund equipment and other one-time costs during the first year 
unless permission is granted in writing. Otherwise, equipment and 
other one-time costs will not factor in to the overall project costs af­
ter the first year of the grant. 
(c) The Task Force requires each grantee to maintain an in­
ventory report of all equipment purchased with Task Force funds. This 
report must comport with the final financial expenditure report. At least 
once each year during the award period, each grantee must complete 
a physical inventory of all property purchased with Task Force funds 
and the grantee must reconcile the results with the purchased property 
records. For single-year awards, the inventory and reconciliation must 
be made at the end of the award period and submitted with the final 
report. 
(d) Equipment purchased with Task Force funds must be la­
beled and handled in accordance with the grantee’s property manage­
ment policies and procedures. 
(e) Unless otherwise provided, equipment purchased is the 
property of the grantee after the end of the award period or termination 
of the operation of the funded program, whichever occurs last. 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 




Director, Task Force on Indigent Defense 
Texas Judicial Council 
Earliest possible date of adoption: April 5, 2009 
For further information, please call: (512) 936-6994 
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SUBCHAPTER C. ADMINISTERING GRANTS 
1 TAC §§173.301 - 173.310 
The new rules are proposed under the Texas Government Code 
§71.062. The Task Force is authorized to direct the Comptrol­
ler to distribute Fair Defense Account funds, including grants, 
to counties for indigent defense services under the Texas Gov­
ernment Code §71.062. This section further authorizes the Task 
Force to monitor grants and enforce compliance with grant terms 
and to develop policies to ensure funds are allocated and dis­
tributed to counties in a fair manner. The Task Force interprets 
§71.062(c) to require the Task Force to adopt rules governing 
the process for distributing grant funds. 
No other statutes, articles, or codes are affected by the proposed 
new rules. 
§173.301. Grant Officials. 
(a) Each grant must have the following designated to serve as 
grant officials: 
(1) Program director. This person must be the officer or 
employee responsible for program operation and who will serve as the 
point-of-contact regarding the program’s day-to-day operations. 
(2) Financial officer. This person must be the county audi­
tor or county treasurer if the county does not have a county auditor. 
(3) Authorized official. This person must be authorized to 
apply for, accept, decline, modify, or cancel the grant for the applicant 
county. A county judge or a designee authorized by the governing body 
in its resolution may serve as the authorized official. 
(b) The Task Force may require a county to designate a pro­
gram director for other funded programs. 
(c) The program director and the authorized official may be 
the same person. The financial officer may not serve as the program 
director or the authorized official. 
§173.302. Obligating Funds. 
The grantee may not obligate grant funds before the beginning or after 
the end of the grant period. 
§173.303. Retention of Records. 
(a) Grantees must maintain all financial records, supporting 
documents, statistical records, and all other records pertinent to the 
award for at least three years following the closure of the most recent 
audit report or submission of the final expenditure report. Records 
retention is required for the purposes of state examination and audit. 
Grantees may retain records in an electronic format. All records are 
subject to audit or monitoring during the entire retention period. 
(b) Grantees must retain records for equipment, non-expend­
able personal property, and real property for a period of three years 
from the date of the item’s disposition, replacement, or transfer. 
(c) If any litigation, claim, or audit is started before the expira­
tion of the three-year records retention period, the grantee must retain 
the records under review until the resolution of all litigation, claims, or 
audit findings. 
§173.304. Expenditure Reports. 
(a) Recipients of grants and other funds may be required to 
submit expenditure reports to the Task Force in addition to the annual 
expenditure report required for all counties under Texas Government 
Code §71.0351(e). 
(b) The Task Force will provide the appropriate forms and in­
structions for the reports along with deadlines for their submission. The 
financial officer shall be responsible for submitting the expenditure re­
ports. The Task Force may place a financial hold on a grantee’s future 
funds if the grantee fails to submit timely expenditure reports or sub­
mits incomplete financial reports. 
(c) Grantees must ensure that actual expenditures are ade­
quately documented. Documentation may include, but is not limited 
to, ledgers, purchase orders, travel records, time sheets or other payroll 
documentation, invoices, contracts, mileage records, telephone bills 
and other documentation that verifies the expenditure amount and 
appropriateness to the funded program. 
§173.305. Provision of Funds. 
(a) After a grant has been accepted and if there are no out­
standing special conditions or other deficiencies, the Task Force may 
forward funds to the grantee. Funds will be disbursed to the grantee 
no more often than quarterly unless specific permission is granted in 
writing from the Director. 
(b) Disbursement of funds is always subject to the availability 
of funds. 
(c) Discretionary grant funds will be paid only after the expen­
diture report has been submitted. Funds must be expended, not obli­
gated, before being included in the funding expenditure report. 
§173.306. Discretionary Grant Adjustments. 
(a) The authorized official must sign all requests for grant ad­
justments. 
(b) Budget Adjustments. Grant adjustments consisting of re­
allocations of funds among or within budget categories in excess of 
$10,000 or ten percent of the original grant award, whichever is less, 
are considered budget adjustments, and are allowable only with prior 
approval of the Director of the Task Force. 
(c) Non-Budget Grant Adjustments. The following rules ap­
ply to non-budget grant adjustments: 
(1) Requests to revise the scope, target, or focus of the 
project, or alter project activities require advance written approval 
from the Task Force or its designees, as determined by the Director of 
the Task Force. 
(2) The grantee will notify the Task Force or its designees 
in writing of any change in the designated program director, financial 
officer, or authorized official within ten days following the change. 
§173.307. Remedies for Noncompliance. 
If a grantee fails to comply with any term or condition of a grant or other 
funds, the Task Force may take one or more of the following actions: 
(1) disallow all or part of the cost of the activity or action 
that is not in compliance and seek a return of the cost; 
(2) impose administrative sanctions, other than fines, on 
the grantee; 
(3) temporarily withhold all payments pending correction 
of the deficiency by the grantee; 
(4) withhold future grants or other funds from the program 
or grantee; or 
(5) terminate the grant or other funds in whole or in part. 
§173.308. Term of Grant or Other Funds. 
(a) The term of a grant or other funds shall be specified in the 
award statement or other funding document. 
(b) If a grantee wishes to terminate a grant or other funds in 
whole or in part before the end of the award period, the grantee must 
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notify the Task Force in writing. The Task Force or its designee will 
make arrangements with the grantee for the early termination of the 
award. 
(c) The Task Force may terminate any grant or other funds, in 
whole or in part, when: 
(1) a grantee fails to comply with any term or condition of 
the grant or other funds or the grantee has failed to comply with any 
applicable rule; 
do so; 
(2) the grantee and the Director of the Task Force agree to 
(3) indigent defense funds are no longer available; or 
(4) conditions exist that make it unlikely that grant or pro­
gram objectives will be accomplished. 
(d) A grantee may submit a written request for an extension 
of the funding period in extraordinary circumstances. The Task Force 
must receive requests for funding extensions at least 30 days prior to 
the end of the funding period. 
§173.309. Violations of Laws. 
If the grantee has a reasonable belief that a criminal violation may have 
occurred in connection with Fair Defense Account funds, including the 
misappropriation of funds, fraud, theft, embezzlement, forgery, or any 
other serious irregularities indicating noncompliance with the require­
ments of a grant or other funds, the grantee must immediately notify 
the Task Force in writing of the suspected violation or irregularity. The 
grantee may also notify the local prosecutor’s office of any possible 
criminal violations. Grantees whose programs or personnel become in­
volved in any litigation arising from the grant or award of other funds, 
whether civil or criminal, must immediately notify the Task Force and 
forward a copy of any demand notices, lawsuits, or indictments to the 
Task Force. 
§173.310. Progress Reports for Discretionary Grants and Other 
Funds. 
Each grantee must submit reports regarding performance and progress 
towards goals and objectives in accordance with the instructions pro­
vided by the Task Force or its designee. To remain eligible for funding, 
the grantee must be able to show the scope of services provided and the 
impact and quality of those services. 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 




Director, Task Force on Indigent Defense 
Texas Judicial Council 
Earliest possible date of adoption: April 5, 2009 
For further information, please call: (512) 936-6994 
SUBCHAPTER D. FISCAL MONITORING 
AND AUDITS 
1 TAC §173.401, §173.402 
The new rules are proposed under the Texas Government Code 
§71.062. The Task Force is authorized to direct the Comptrol­
ler to distribute Fair Defense Account funds, including grants, 
to counties for indigent defense services under the Texas Gov­
ernment Code §71.062. This section further authorizes the Task 
Force to monitor grants and enforce compliance with grant terms 
and to develop policies to ensure funds are allocated and dis­
tributed to counties in a fair manner. The Task Force interprets 
§71.062(c) to require the Task Force to adopt rules governing 
the process for distributing grant funds. 
No other statutes, articles, or codes are affected by the proposed 
new rules. 
§173.401. Fiscal Monitoring. 
(a) The Task Force or its designees will monitor the activities 
of grantees as necessary to ensure that Task Force grant funds are used 
for authorized purposes in compliance with laws, regulations, and the 
provisions of grant agreements. 
(b) The monitoring program may consist of formal audits, 
monitoring reviews, and technical assistance. The Task Force or its 
designees may implement monitoring through on-site review at the 
grantee location or through a desk review based on grantee reports. 
In addition, the Task Force or its designees may require grantees to 
submit relevant information to the Task Force to support any monitor­
ing review. The Task Force may contract with an outside provider to 
conduct the monitoring. 
(c) Grantees must make available to the Task Force or its de­
signees all requested records relevant to a monitoring review. The Task 
Force or its designees may make unannounced monitoring visits at any 
time. Failure to provide adequate documentation upon request may re­
sult in disallowed costs or other remedies for noncompliance as detailed 
under §173.307 of this chapter (relating to Remedies for Noncompli­
ance). 
(d) After a monitoring review, the grantee will be notified in 
writing of any noncompliance identified by the Task Force or its de­
signees in the form of a draft report. 
(e) The grantee will respond to the draft report and the defi ­
ciencies, if any, and submit a plan of corrective action, if necessary, 
within a time frame specified by the Task Force or its designees. 
(f) The corrective action plan will include the: 
(1) titles of the persons responsible for implementing the 
corrective action plan; 
(2) corrective action to be taken; and 
(3) anticipated completion date. 
(g) If the grantee believes corrective action is not required for 
a noted deficiency, the response will include an explanation, specific 
reasons, and supporting documentation. 
(h) The Task Force or its designees will approve the correc­
tive action plan and may require modifications prior to approval. The 
grantee’s replies and the approved corrective action plan, if any, will 
become part of the final report. 
(i) The grantee will correct deficiencies identified in the final 
report within the time frame specified in the corrective action plan. 
§173.402. Audits Not Performed by the Task Force on Indigent De-
fense. 
(a) Grantees must submit to the Task Force copies of the re­
sults of any single audit conducted in accordance with the State Single 
Audit Circular issued under the Uniform Grant Management Standards. 
Grantees must ensure that single audit results, including the grantee’s 
response and corrective action plan, if applicable, are submitted to the 
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Task Force within 30 days after grantee receipt of the audit results or 
nine months after the end of the audit period, whichever is earlier. 
(b) All other audits performed by auditors independent of the 
Task Force must be maintained at the grantee’s administrative offices 
pursuant to §173.303 of this chapter (relating to Retention of Records) 
and be made available upon request by the Task Force or its represen­
tatives. Grantees must notify the Task Force of any audit results that 
may adversely impact the Task Force grant funds. 
(c) Nothing in this section should be construed so as to re­
quire a special or program-specific audit of a grantee’s Indigent De­
fense grant program. 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 




Director, Task Force on Indigent Defense 
Texas Judicial Council 
Earliest possible date of adoption: April 5, 2009 
For further information, please call: (512) 936-6994 
TITLE 4. AGRICULTURE 
PART 1. TEXAS DEPARTMENT OF 
AGRICULTURE 
CHAPTER 7. PESTICIDES 
SUBCHAPTER H. STRUCTURAL PEST 
CONTROL SERVICE 
DIVISION 1. GENERAL PROVISIONS 
4 TAC §7.114 
The Texas Department of Agriculture (the department) proposes 
an amendment to Chapter 7, Subchapter H, Division 1, §7.114, 
concerning regulation of structural pest control. The amendment 
is  proposed to add a definition for "integrated pest management" 
and to make grammatical corrections to existing language. 
Jimmy Bush, Assistant Commissioner for Pesticides, has deter­
mined that, for the first five-year period the proposed amendment 
is in effect, there will be no fiscal implications for state or local 
government as a result of enforcing or administering the section, 
as amended. 
Mr. Bush also has determined that for each year of the first five 
years the proposed amendments is in effect, the public benefit 
anticipated as a result of enforcing the sections will be the addi­
tion of a necessary definition to provide guidance on what ele­
ments an integrated pest management strategy should address. 
There will be no effect on microbusinesses, small businesses or 
persons required to comply with the amended section, as pro­
posed, therefore, no regulatory flexibility analysis is required. 
Written comments on the proposal may be submitted to Jimmy 
Bush, Assistant Commissioner for Pesticide Programs, Texas 
Department of Agriculture, P.O. Box 12847, Austin, Texas 78711. 
Written comments must be received no later than 30 days from 
the date of publication of the proposed amendments in the Texas 
Register. 
The amendment of §7.114 is proposed under Occupations Code, 
§1951.201, which provides that the department is the sole au­
thority in this state for licensing persons engaged in the business 
of structural pest control; and, §1951.212, which authorizes the 
department to establish standards for an integrated pest man­
agement program for the use of pesticides, herbicides, and other 
chemical agents to control pests, rodents, insects, and weeds at 
the school buildings and other facilities of school districts and by 
rule shall establish categories of pesticides that a school district 
is allowed to apply. 
Occupations Code, Chapter 1951, is affected by the proposal. 
§7.114. Definition of Terms. 
In addition to the definitions set out in the Structural Pest Control Act, 
the following words, names, and terms shall have the following mean­
ings, unless the context clearly indicates otherwise. 
(1) - (15) (No change.) 
(16) Integrated Pest Management (IPM)--A pest manage­
ment strategy that relies on accurate identification and scientific knowl­
edge of target pests, reliable monitoring methods to assess pest pres­
ence, preventative measures to limit pest problems and thresholds to 
determine when corrective control measures are needed. Under IPM, 
whenever economical and practical, multiple control tactics should be 
used to achieve best control of pests. These tactics will possibly in­
clude, but are not limited to, the judicious use of pesticides. 
(17) [(16)] License--A document issued by the department 
to a person authorizing the practicing and/or supervising of the profes­
sional service or services indicated thereon. 
(18) [(17)] Licensee--The holder of a valid license. 
(19) [(18)] Obnoxious and unwanted animals or plants-­
Animals or weeds as defined in §1951.003 of the Occupations Code 
that limit the use or enjoyment or cause harm or damage of any type to 
people, pets, structures, landscapes, or the environment. Animals ex­
cluded from this definition are members of the Order Primates, hoofed 
mammals, members of the Family Ursidae [Ursidea], members of the 
Genus Felis [Felis Canis [Canis], domestic 
livestock, ratites, gallinaceous birds, and alligators. 
(20) [(19)] Personal Contact--Physical presence at a work 
location. 
(21) [(20)] Revoke--To cancel a license issued under au­
thority of the Structural Pest Control Act. When a business license is 
revoked, the holder of said license must acquire a new license by com­
pleting a new application, and paying the required fee. In the case of 
the certified applicator, the holder of such certified applicator’s license 
must acquire a new license by completing a new application, paying a 
required fee, and being re-examined in each category desired by said 
person. 
(22) [(21)] Service--The Structural Pest Control Service. 
(23) [(22)] Suspend--To cease operations for a period of 
time as specified by the department. 
(24) [(23)] Unit--One hour of time. 
(25) [(24)] Vice-Chairman--An individual Advisory Com­
mittee member elected by the committee who presides at the committee 
meeting in the  absence of the Chairman. 
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This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 
Filed with the Office of the Secretary of State on February 23, 
2009. 
TRD-200900804 
Dolores Alvarado Hibbs 
General Counsel 
Texas Department of Agriculture 
Earliest possible date of adoption: April 5, 2009 
For further information, please call: (512) 463-4075 
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DIVISION 2. LICENSES 
4 TAC §7.135 
The Texas Department of Agriculture (the department) pro­
poses an amendment to Chapter 7, Subchapter H, Division 
2, §7.135(k), concerning regulation of structural pest control. 
The amendment is made to correct an error that occurred in 
the adoption of §7.135(k), included in the the department’s 
adoption of amendments to Subchapter H, Division 2, in the 
December 4, 2008, issue of the Texas Register (33 TexReg 
9974). The amendment restores paragraphs (k)(1) - (4), relating 
to information that a sponsor must include in a certificate of 
completion of a continuing education course taken for purposes 
of meeting license requirements for structural pest control 
applicators. These paragraphs were inadvertently omitted in 
the department’s adoption submission. 
Jimmy Bush, Assistant Commissioner for Pesticides, has deter­
mined that, for the first five-year period the proposed amendment 
is in effect, there will be no fiscal implications for state or local 
government as a result of enforcing or administering the section, 
as amended. 
Mr. Bush also has determined that, for each year of the first 
five years the proposed amendment is in effect, the public ben­
efit anticipated as a result of enforcing the amended section will 
be to specify the information that must appear on a certificate of 
completion provided to certified applicators by a course provider 
upon the successful completion of a department approved con­
tinuing education course. There will be no effect on microbusi­
nesses or small businesses, or individuals who are required to 
comply with the amendment, therefore, no regulatory flexibility 
analysis is required. 
Written comments on the proposal may be submitted to Jimmy 
Bush, Assistant Commissioner for Pesticide Programs, Texas 
Department of Agriculture, P.O. Box 12847, Austin, Texas 78711. 
Written comments must be received no later than 30 days from 
the date of publication of the proposed amendments in the Texas 
Register. 
The amendment is proposed under Occupations Code, 
§1951.201, which provides that the department is the sole 
authority in this state for licensing persons engaged in the 
business of structural pest control; the Code §1951.203, which 
provides that the department shall develop standards and cri­
teria for issuing licenses to individual technicians, businesses, 
certified commercial applicators and certified noncommercial 
applicator’s conducting structural pest control activities; and 
§1951.315, which provides the department to establish by rule 
continuing education requirements for licensees. 
Occupations Code, Chapter 1951, is affected by the proposal. 
§7.135. Criteria and Evaluation of Continuing Education. 
(a) - (j) (No change.) 
(k) The sponsor must issue a certificate of completion within 
twenty-one (21) days of course to each applicator completing the 
course. This document must include at least the following information: 
(1) certified applicator name and certified applicator 
assigned number; 
(2) name of sponsor or sponsoring agency, company or or­
ganization; 
(3) number and category of continuing education units 
awarded; and 
(4) date and location of training or verification test. 
(l) - (u) (No change.) 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 
Filed with the  Office of the Secretary of State on February 23, 
2009. 
TRD-200900805 
Dolores Alvarado Hibbs 
General Counsel 
Texas Department of Agriculture 
Earliest possible date of adoption: April 5, 2009 
For further information, please call: (512) 463-4075 
DIVISION 3. COMPLIANCE AND 
ENFORCEMENT 
The Texas Department of Agriculture (the department) proposes 
the repeal of Chapter 7, Subchapter H, Division 3, §7.150, new 
§7.150 and amendments to §7.153 and §7.155, all concerning 
regulation of structural pest control. Section 7.150 is repealed in 
its entirety and a new §7.150 is proposed to specify requirements 
for school districts to follow in implementing an Integrated Pest 
Management (IPM) Program as provided by House Bill 2458, 
80th Regular Legislative Session, 2007 (HB 2458). This section 
includes new continuing education requirements and training re­
quirements for newly appointed integrated pest management co­
ordinators employed by school districts. This section also pro­
vides for the responsibility of school districts to adopt an IPM 
program, sets forth the elements that an IPM program shall con­
tain, provides for the appointment and notification to the depart­
ment of IPM Coordinators, describes the responsibilities of the 
IPM Coordinator and certified applicators and licensed techni­
cians, and establishes categories of pesticides that are allowed 
to be used in school buildings and other facilities of school dis­
tricts. This section also provides for the approval for use require­
ments of each category and specifies the application restrictions 
associated with each category. Section 7.153, pertaining to a 
reduced impact pest control service, is amended to replace ref­
erence to the Board with the department and to correct cites to 
other sections of the rule that was changed with the transfer of 
the rules from the abolished Structural Pest Control Board to 
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the department by HB 2458. The section is also amended to 
specify that a pest control business that qualifies to use the re­
duced impact pest control service may use the consumer infor­
mation sheet designed specifically for that service and that the 
consumer information sheet may be obtained from the depart­
ment and through the department’s website. Section 7.155 is 
amended to make requirements for school districts in that sec­
tion consistent with those proposed in new §7.150. The de­
partment first published a proposal including the repeal of and 
new §7.150, and amendments to §7.153 and §7.155 for com­
ment on July 4, 2008 (33 TexReg 5152), for a 30-day comment 
period. By the close of the comment period, substantive com­
ments on new §7.150 and amendments to §7.153 and §7.155 
had been received from many individuals and school districts. 
Recognizing that additional work was needed to address con­
cerns of commenters the department withdrew the proposal and 
is now proposing a revised §7.150, §7.153 and §7.155 for com­
ment. The comments received during the comment period of the 
original publication have been reviewed and considered in this 
new proposal. 
Jimmy Bush, Assistant Commissioner for Pesticides, has deter­
mined that, for the first five-year period the proposed amend­
ments, new section and repeal are in effect, there will be no 
fiscal implications for state government as a result of enforcing 
or administering the amended, repealed and new sections, as 
proposed. There will be a cost to local government as a result 
of new training requirements proposed in §7.150 for Integrated 
Pest Management (IPM) Coordinators employed by local school 
districts. The cost will vary depending on how many IPM Coor­
dinators each district chooses to designate. While the proposed 
rule only requires that each school district appoint one IPM Co­
ordinator, it does allow for school districts to appoint more than 
one IPM Coordinator to implement an IPM program. The esti­
mated cost per year for the 1,035 school districts participating in 
the program will be: for newly appointed IPM Coordinators, an 
average cost of $261 for initial training and an average cost of 
$87 per year for the following four years; and an average contin­
uing education cost of $87 per year for all existing IPM Coordina­
tors. An IPM Coordinator that has been previously designated 
and has received the initial training must obtain the continuing 
education hours required for the three-year period. 
Mr. Bush also has determined that, for each year of the first 
five years the proposed amendments and new section are in ef­
fect, the public benefit anticipated as a result of enforcing the 
amended sections will be updated regulations that provide clar­
ity and additional guidance for the establishment of integrated 
pest management programs in school districts, the availability 
of reduced impact pest control services offered by pest control 
companies and incidental use of pesticides in schools. In regard 
to proposed new §7.150, relating to schools, the public benefit 
will be better trained Integrated Pest Management Coordinators 
working in school districts, more clearly defined categories of 
pesticides and application restrictions for each, and an imme­
diate benefit to school districts and students from more clearly 
defined IPM Guidelines. There will be no effect on small or large 
businesses. There is an anticipated economic cost to persons 
who are required to comply with the amended sections as pro­
posed. The cost of training and continuing education for newly 
appointed Integrated Pest Management Coordinators imposed 
by new §7.150 will be paid by local independent school districts 
who employ these individuals, and do not affect microbusinesses 
or small businesses. Therefore, no regulatory flexibility analysis 
is required. 
Written comments on the proposal may be submitted to Jimmy 
Bush, Assistant Commissioner for Pesticide Programs, Texas 
Department of Agriculture, P.O. Box 12847, Austin, Texas 78711. 
Written comments must be received no later than 30 days from 
the date of publication of the proposed amendments in the Texas 
Register. 
4 TAC §7.150 
(Editor’s note: The text of the following section proposed for repeal 
will not be published. The section may be examined in the offices of the 
Texas Department of Agriculture or in the  Texas Register office, Room 
245, James Earl Rudder Building, 1019 Brazos Street, Austin.) 
The repeal is proposed under Occupations Code, §1951.201, 
which provides that the department is the sole authority in this 
state for licensing persons engaged in the business of structural 
pest control; §1951.212, which authorizes the department to es­
tablish standards for an integrated pest management program 
for the use of pesticides, herbicides, and other chemical agents 
to control pests, rodents, insects, and weeds at the school build­
ings and other facilities of school districts and by rule shall es­
tablish categories of pesticides that a school district is allowed 
to apply; and Texas Government Code, §2001.004, which pro­
vides that a state agency shall adopt rules of practice stating the 
nature and requirements of all available formal procedures. 
The code affected by the  proposal is Occupations Code, Chapter 
1951. 
§7.150. Schools. 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 
Filed with the Office of the Secretary  of  State on February 23,  
2009. 
TRD-200900812 
Dolores Alvarado Hibbs 
General Counsel 
Texas Department of Agriculture 
Earliest possible date of adoption: April 5, 2009 
For further information, please call: (512) 463-4075 
4 TAC §§7.150, 7.153, 7.155 
The new section and amendments are proposed under Occu­
pations Code, §1951.201, which provides that the department 
is the sole authority in this state for licensing persons engaged 
in the business of structural pest control; §1951.212, which au­
thorizes the department to establish standards for an integrated 
pest management program for the use of pesticides, herbicides, 
and other chemical agents to control pests, rodents, insects, and 
weeds at the school buildings and other facilities of school dis­
tricts and by rule shall establish categories of pesticides that a 
school district is allowed to apply; and Texas Government Code, 
§2001.004, which provides that a state agency shall adopt rules 
of practice stating the nature and requirements of all available 
formal procedures. 
The code affected by the proposal is Occupations Code, Chapter 
1951. 
§7.150. Integrated Pest Management Program for School Districts. 
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(a) Responsibility of School Districts to Adopt an IPM Pro­
gram. Each school district shall establish, implement, and maintain an 
Integrated Pest Management (IPM) program. An IPM program is a 
regular set of procedures for preventing and managing pest problems 
using an integrated pest management strategy, as defined in §7.114. 
The school district is responsible for the IPM Coordinator(s) compli­
ance with these regulations. 
(1) The IPM program shall contain these essential ele­
ments: 
(A) a school board approved IPM policy, stating the 
school district’s commitment to follow integrated pest management 
guidelines in all pest control activities that take place on school dis­
trict property. The IPM policy statement shall include: 
(i) a definition of IPM consistent with this section; 
(ii) a reference to Texas laws and rules governing 
pesticide use and IPM in public schools; 
(iii) information about who can apply pesticides on 
school district property; and 
(iv) information about designating, registering, and 
required training for the school district’s IPM coordinator. The Super­
intendent and IPM Coordinator will maintain a copy of the policy. 
(B) a monitoring program to determine when pests are 
present and when pest problems are severe enough to justify corrective 
action; 
(C) the preferential use of lower risk pesticides and the 
use of non-chemical management strategies to control pests, rodents, 
insects and weeds; 
(D) a system for keeping records of facility inspection 
reports, pest-related work orders, pest control service reports, pesticide 
applications, and pesticide complaints; 
(E) a plan for educating and informing school district 
employees about their roles in the IPM program; and 
(F) written guidelines that identify thresholds for when 
pest control actions are justified. 
(2) Each school district superintendent shall appoint an 
IPM Coordinator(s) to implement the school district’s IPM program. 
Not later than 90 days after the superintendent designates or replaces an 
IPM Coordinator(s), the school district must report to the department 
the newly appointed coordinator’s name, address, telephone number, 
e-mail address and the effective date of the appointment. A school 
district that appoints more than one IPM Coordinator shall designate 
a Responsible IPM Coordinator who will have overall responsibility 
for the IPM program and provides oversight of subordinate IPM 
Coordinators regarding IPM program decisions. 
(3) Each school district that engages in pest control activi­
ties must employ or contract with a licensed applicator, who may, if an 
employee, also serve as the IPM Coordinator(s). 
(4) Each school district shall prior to or by the first week of 
school attendance, ensure that a procedure is in place to provide prior 
notification of pesticide applications in accordance with this chapter. 
Individuals who request in writing to be notified of pesticide applica­
tions may be notified by telephonic, written or electronic methods. 
(b) Responsibilities of the IPM Coordinator(s). The IPM Co­
ordinator(s) shall be responsible for implementation of the school dis­
trict IPM Program and district compliance with these rules. In addition, 
the IPM Coordinator(s) shall: 
(1) successfully complete a department-approved IPM Co­
ordinator training course within six months of appointment; 
(2) obtain at least six hours of department-approved IPM 
continuing education units at least every three years, beginning the ef­
fective date of this rule or the date of designation, whichever is later. 
No approved course may be repeated for credit within the same three 
year period; 
(3) oversee and be responsible for: 
(A) coordination of pest management personnel, ensur­
ing that all school employees who perform pest control, including those 
employees authorized to perform incidental use applications, have the 
necessary training, are equipped with the appropriate personal protec­
tive equipment, and have the necessary licenses for their pest manage­
ment responsibilities; 
(B) ensuring that all IPM program records, including in­
cidental use training records (as provided for under §7.155), facility in­
spection reports, pest-related work orders, pest control service reports, 
pesticide applications, and pesticide complaints are maintained for a 
period of two years and are made available to a department inspector 
upon request; 
(C) conducting periodic facility inspections on campus 
buildings and grounds; 
(D) working with district administrators to ensure that 
all pest control proposal specifications for outside contractors are com­
patible with IPM principles, and that contractors work under the guide­
lines of the school district’s IPM policy; 
(E) ensuring that all pesticides used on school district 
property are in compliance with the school district’s IPM program and 
that current pesticide labels and Material Safety Data Sheets (MSDS) 
are available for interested individuals upon request; 
(F) overseeing and implementing that portion of the 
plan that ensures that school district administrators and relevant 
school district personnel are provided opportunities to be informed 
and educated about their roles in the IPM program, reporting, and 
notification procedures; 
(G) pesticide applications, including the approval of 
emergency applications at buildings and on school district grounds, 
are conducted in accordance with these rules; 
(H) maintaining a current copy of the school district’s 
IPM policy and making available to a department inspector upon re­
quest. 
(c) Responsibilities of Certified Applicators and Licensed 
Technicians. The commercial or noncommercial certified applicator 
or licensed technician shall: 
(1) apply only EPA labeled pesticides, appropriate for the 
target pest, except as provided in these rules; 
(2) provide the structural pest management needs of the 
school district by following the school district’s IPM program and these 
regulations; 
(3) obtain written approval from the IPM Coordinator(s) 
for the use of pesticides in accordance with these rules; 
(4) handle and forward to the IPM Coordinator(s) records 
of IPM activities, any complaints relating to pest problems, and pesti­
cide use; 
(5) ensure that pesticide use records are forwarded to the 
IPM Coordinator within 48 hours of application. 
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(6) consult with the IPM Coordinator(s) concerning the use 
of control measures in buildings and grounds; and 
(7) ensure that all pest control activities are consistent with 
the school district’s IPM program and IPM policy. 
(d) Pesticide Use In School Districts. All pesticides used by 
school districts must be registered with the United States Environmen­
tal Protection Agency (EPA) and the Texas Department of Agriculture, 
with the exception of those pesticides that have been exempted from 
registration by the Federal Insecticide, Fungicide, and Rodenticide Act 
(FIFRA), Section 25(b). All pesticides used by school districts must 
also bear a label as required by FIFRA and Chapter 76 of the Texas 
Agriculture Code. Pesticide use must also meet the following require­
ments. 
(1) Pest control signs shall be posted at least 48 hours prior 
to a pesticide application inside school district buildings. 
(2) For outdoor applications made on school district 
grounds, a pest control sign shall be displayed at the time of application 
and will remain posted until the specified reentry interval has been 
met in accordance with these rules. 
(3) Pesticides used on school district property shall be 
mixed outside of student occupied areas of building and grounds. 
(4) The use of non-pesticide control measures, non-pesti­
cide monitoring tools and mechanical devices, such as glue boards and 
traps as permitted in accordance with these rules, are exempt from post­
ing requirements. 
(5) Pesticide applications shall not be made to outdoor 
school grounds if such an application will expose students to physical 
drift of pesticide spray particles. Reasonable preventative measures 
shall be taken to avoid the potential of drift to occur. 
(6) School districts are allowed to apply the following pes­
ticides to control pests, rodents, insects and weeds at school buildings, 
grounds or other facilities in accordance with the approval for use and 
restrictions listed for each category: 
(A) Green Category Pesticides. 
(i) Definition: A pesticide will be designated as a 
Green Category pesticide if it meets the following criteria: 
(I) all active ingredients belonging to EPA toxi­
city categories III and IV; 
(II) it contains a CAUTION signal word on the 
product label, unless no signal word is required to appear on the product 
label as determined by EPA, and 
(III) it consists of the active ingredient boric 
acid; disodium octoborate tetrahydrate or related boron compounds; 
silica gel; diatomaceous earth; or belongs to the class of pesticides that 
are insect growth regulators; microbe-based insecticides; botanical in­
secticides containing no more than 5% synergist (and does not include 
synthetic pyrethroids); biological (living) control agents; pesticidal 
soaps; natural or synthetic horticultural oils; or insect and rodent baits 
in tamper-resistant containers, or for crack-and-crevice use only; 
(ii) Approval for Use: Green Category pesticides do 
not require prior written approval. These pesticides may be applied at 
the licensee’s discretion under the guidelines of the school district IPM 
program. 
(iii) Restrictions: 
(I) Green Category pesticides may be applied in­
doors if students are not present and are not expected to be present in the 
room or treated area at the time of application. Reentry into the treated 
area is permitted as soon as the application is complete, the pesticide 
spray has dried, or the reentry interval specified on the pesticide label 
has expired, whichever interval is longer. 
(II) Green Category pesticides may be applied 
outdoors if students are not present within ten (10) feet of the appli­
cation site at the time of treatment. Students are allowed reentry into 
the treated area as soon as the application is complete, the pesticide 
spray has dried or the reentry interval specified on the pesticide label 
has expired, whichever interval is longer. 
(B) Yellow Category Pesticides. 
(i) Definition: A pesticide will be designated as a 
Yellow Category pesticide if it meets the following criteria: 
(I) all active ingredients belonging to EPA toxi­
city categories III and IV, 
(II) it contains a CAUTION signal word on the 
product label, unless no signal word is required to appear on the product 
label as determined by EPA; and 
(III) it does not meet the criteria to be designated 
as a Green Category pesticide under subparagraph (A)(i) of this para­
graph. 
(ii) Approval for Use: Yellow Category pesticides 
require written approval from the certified applicator prior to their use. 
Yellow Category pesticide approvals shall have a duration of no longer 
than six (6) months or six (6) applications per site, whichever occurs 
first. 
(iii) Restrictions: 
(I) Yellow Category pesticides may be applied 
indoors if students are not present or not expected to be present in the 
room or treated area within the next four (4) hours following the appli­
cation, or until the reentry interval specified on the pesticide label has 
expired, whichever interval is longer. 
(II) Yellow Category pesticides may be applied 
outdoors if students are not present or not expected to be present within 
ten (10) feet of application site and the area is secured and reentry is in 
accordance with these rules for no less than four (4) hours, or until the 
reentry interval specified on the pesticide label has expired, whichever 
interval is longer. 
(III) The treated area must be clearly posted at all 
entry points or secured using a locking device, a fence or other practical 
barrier such as commercially available barrier caution tape or periodi­
cally monitored to keep students out of the treated area until the allowed 
reentry time. 
(C) Red Category Pesticides. 
(i) Definition: A pesticide will be designated as a 
Red Category Pesticide if it meets the following criteria: 
(I) all active ingredients belonging to EPA toxi­
city category I or II; 
(II) it contains a WARNING or DANGER signal 
word on the product label; and 
(III) it contains an active ingredient that has been 
designated as a restricted use pesticide, a state-limited-use pesticide or 
a regulated herbicide; and it does not meet the criteria to be designated 
as a Green Category pesticide under subparagraph (A)(i) of this para­
graph, or a Yellow Category pesticide under subparagraph (B)(i) of this 
paragraph. 
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(ii) 
censees must provide written justification to the IPM Coordinator for 
the use of the red category
Approval for Use: Prior to the application, li­
 pesticide and must obtain signed approval 
for the application from the IPM Coordinator. Red Category pesticide 
approvals shall have a duration of no longer than three (3) months or 
three (3) applications per site, whichever occurs first. 
(iii) Restrictions. 
(I) Red Category pesticides may be applied in­
doors if students are not present and are not expected to be present in 
the room or treated area within eight (8) hours following the applica­
tion, or until the reentry interval specified on the pesticide label has 
expired, whichever interval is longer. 
(II) Red Category pesticides may be applied out­
doors if students are not present within twenty five (25) feet of the ap­
plication site, the area is secured in accordance with these rules, and 
reentry by students is prohibited for no less than eight (8) hours, or 
until the reentry interval specified on the pesticide label has expired, 
whichever interval is longer. 
(III) The treated area must be clearly posted at all 
entry points or secured using a locking device, a fence or other practical 
barrier such as commercially available barrier caution tape or periodi­
cally monitored to keep students out of the treated area until the allowed 
reentry time. 
§7.153. Reduced Impact Pest Control Service. 
(a) A business may qualify to use the Reduced Impact Pest 
Control Service [Services] designation by having all  certified applica­
tors who will be supervising the service attend a continuing education 
course approved by the department for Reduced Impact Service. All 
licensed employees will have verifiable training from a certified ap­
plicator who has attended the course and is approved to provide such 
training. 
(b) (No change.) 
(c) A business using the Reduced Impact Pest Control Service 
designation must meet the following requirements. [;] 
(1) The department [Board] approved Consumer Informa­
tion Sheet must be used and it must be provided at the time of inspec­
tion. 
(2) - (4) (No change.) 
(d) Notwithstanding §7.152 [§595.13] of this title (relating to 
Advertising), the following words may be used in an [a] advertisement 
for services by a business authorized to provide Reduced Impact Ser­
vice: [;] Reduced Impact Service; Reduced Impact Methods; Reduced 
Impact Techniques; Reduced Risk Methods; Reduced Hazards; Re­
duced Exposure; Reduced Impact Specialist; Environmentally Sensi­
tive Services; Environmentally Sensitive Programs; Environmentally 
Friendly; Environmentally Sound; Environmentally Aware; Environ­
mentally Responsible or any other words descriptive of the service 
which           
[§595.13] and  which can be substituted by the business’s adherence to
the goals of Reduced Impact Service. 
(e) (No change.) 
(f) Licensees holding the Reduced Impact authorization and
licensed in the lawn and ornamental or weed categories may use the
Consumer Information Sheet for Reduced Impact Service (RIS) in lieu
of the Consumer Information Sheet required in §7.147 of this title (re
lating to Consumer Information Sheet). Copies of the Consumer Infor
mation Sheet are available from the department in English and Span
ish and are available on the Structural Pest Control Service website at:









http://www.tda.state.tx.us/spcs/, or by contacting the Texas Department 
of Agriculture at P.O. Box 12847, Austin, TX 78711- 2847, Telephone 
866-918-4481. The department’s Consumer Information Sheet for Re­
duced Impact Service may be copied and used in accordance with this 
section [following text in place of that required in §595.7]. 
[Figure: 4 TAC §7.153(f)] 
§7.155. Incidental Use For Schools. 
(a) The Incidental Use [Situation] For Schools Fact Sheet must 
contain the following text: "This fact sheet must be distributed to all 
employees of school districts who apply general use Green Category 
pesticides [List products] (or Yellow Category pesticides [List prod­
ucts] specific to ant, bee and wasp applications) and are not licensed 
by the Texas Department of Agriculture. The fact sheet, instruction 
and training must be provided upon initial employment by the school 
district’s IPM Coordinator, and thereafter must be available as needed. 
These general use Green Category [List] pesticides include insecticides 
only and involve applications made both inside and outside of struc­
tures. Incidental Use is not intended for long term or extensive pest 
control measures, rather emergency situations where safety of students 
or workers is at risk and there is insufficient time to contact a licensed 
applicator. Where long term pest control is required, a trained, licensed 
person is to make the applications. Examples of Incidental Use situa­
tions are treating fire ants in a transformer box or treatments for bees or 
wasps as a non-routine application to protect children or personnel. In­
cidental Use is defined as site-specific and incidental to the employee’s 
primary duties. If it is part of the employee’s primary duty to make 
applications of pesticides, that employee is required[,] by law to obtain 
a Texas Department of Agriculture license, depending on the location 
and type of application. In all cases of incidental use [Incidental Use], 
the employee should use the least hazardous, effective method of con­
trolling pests. All applications to schools or school grounds must be in 
compliance with school district IPM policies. If chemicals are utilized, 
they must be applied in strict accordance with manufacturer labels of 
["General Use" products on the Green or Yellow List] products being 
used. Applications made inconsistent with the department law [Law] 
and regulations [Regulations], or applications made inconsistent with 
the label requirements of the product may result in an enforcement ac­
tion being taken against the individual and/or the certified applicator or 
technician responsible. ["]Incidental pesticide use in schools is [Use 
Situation" applications of pesticides are] regulated by the Texas Depart­
ment of Agriculture. If you have any questions or comments, contact 
the Texas Department of Agriculture, phone number 1-866-918-4481 
or P.O. Box 12847, Austin, Texas 78711-2847." 
(b) - (c) (No change.) 
(d) Pest control use records must be kept by IPM Coordina­
tor(s) for all incidental pesticide use [Incidental Use] applications in­
cluding reason for application and justification for emergency for two 
(2) years. 
] in school districts is limited 
to insecticides [
(e) Incidental pesticide use [Use
and rodenticides] that are Green and Yellow Category 
pesticides [list products]. 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 
Filed with the Office of the Secretary of State on February 23, 
2009. 
TRD-200900806 
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Dolores Alvarado Hibbs 
General Counsel 
Texas Department of Agriculture 
Earliest possible date of adoption: April 5, 2009 
For further information, please call: (512) 463-4075 
TITLE 10. COMMUNITY DEVELOPMENT 
PART 7. TEXAS RESIDENTIAL 
CONSTRUCTION COMMISSION 
CHAPTER 313. STATE-SPONSORED 
INSPECTION AND DISPUTE RESOLUTION 
PROCESS (SIRP) 
10 TAC §313.20 
The Texas Residential Construction Commission ("commission") 
proposes amendments to Texas Administrative Code, Title 10, 
Part 7, §313.20, related to the appeal of the State-Sponsored 
Inspection and Dispute Resolution Process (SIRP). 
The amendments are needed to correct an error in the language 
published in the December 26, 2008, issue of the Texas Register. 
During an open meeting of the commission on December 10, 
2008, the commission issued an order to adopt amendments 
to §313.20, which were previously published in the October 24, 
2008, issue of the Texas Register (33 TexReg 8709). The adop­
tion was with changes to the proposed text. The text of the com­
mission’s order of adoption was published in the December 26, 
2008, issue of the  Texas Register (33 TexReg 10430). Although 
the preamble published contained the rule language consistent 
with the commission’s order, the text of the rule submitted for 
publication to the Secretary of State’s office contained errors. 
Therefore, the rule that became effective on January 1, 2009, 
does not accurately reflect the commission’s order. The amend­
ments proposed herein reflect the correct language of the com­
mission’s order. 
The rule amendments to 10 TAC §313.20 require that SIRP ap­
peals be submitted on the commission’s appeal form, identify the 
subject of the appeal, provide the ground or grounds for lodging 
the appeal, and state the performance standard or method or 
repair the homeowner, builder or remodeler asserts is correct 
when appealing on those grounds. 
The proposed amendment to 10 TAC §313.20(b) tracks the lan­
guage adopted by the commission in its order published in the 
December 26, 2008, issue of the Texas Register (33 TexReg 
10430). "A builder or remodeler submitting an appeal to a third-
party inspector’s report that did not, before the inspection, offer 
to make repairs or have repairs made substantially equivalent to 
those required by the findings of the final report confirming the 
defect must submit a payment of $150 with the appeal form, as 
a deposit for the cost of the inspection." 
"(1) A builder or remodeler’s appeal received without payment 
or without evidence that an offer of repair as required under this 
subsection was made to the homeowner prior to the inspection 
will not be considered timely filed, unless the payment or evi­
dence of offer is received before the fifteenth day after the date 
of the commission’s letter notifying the parties of their right to ap­
peal." 
"(2) If the builder or remodeler’s stated grounds for appeal are 
substantially affirmed in their entirety by the appeal panel, the 
$150 fee paid will be deducted from any amount due by the 
builder or remodeler for reimbursement of the inspection fee pur­
suant to §313.18 of this chapter, or if none of the allegedly defec­
tive items subject to inspection are finally determined by a final 
non-appealable report issued by the commission to be construc­
tion defects, the $150 fee will be refunded." 
The proposed amendment to 10 TAC §313.20(d) tracks the lan­
guage adopted by the commission is its order published in the 
December 26, 2008, issue of the Texas Register. In the pream­
ble of the order the commission stated its intent to adopt 10 TAC 
§313.20(d), as follows: "A homeowner or builder or remodeler 
that asserts on appeal that the third-party inspector’s recommen­
dation for repair for an item found to be defective is unreason­
able must state the method of repair that the homeowner, builder 
or remodeler asserts is reasonable. Failure to state the method 
of repair that the homeowner or builder or remodeler asserts is 
reasonable under this subsection will invalidate the appeal on 
that ground for the item appealed. If the basis of the builder or 
remodeler’s appeal is that no defect exists and therefore no re­
pair is required, the builder or remodeler must explain why the 
third-party inspector’s finding of the existence of a defect is in­
correct, why no defect exists, and thus no method of repair would 
be reasonable." 
Ms. Susan K. Durso, General Counsel for the commission, has 
determined that for each year of the first five-year period that 
the proposed amendments are in effect there will be no increase 
in expenditures or revenue for state government and no fiscal 
impact for state or local government as a result of enforcing or 
administering the section. 
Ms. Durso has also determined that for the first five years the 
amendments are in effect the public will benefit from  having a  
quicker more efficient SIRP process. There is no anticipated 
economic cost to small businesses or persons who are required 
to comply with the proposed amendments. 
Ms. Durso has also determined that for each year of the first 
five-year period the amendments are in effect there should be 
no effect on a local economy; therefore, no local employment 
impact statement is required under the Administrative Procedure 
Act, §2001.022. 
Ms. Durso has also determined that for each year of the first five-
year period the proposed amendments are in effect there will be 
no adverse economic effect on small businesses. Accordingly, 
no regulatory flexibility analysis is necessary. 
Comments on the proposed amendments may be submitted to 
Susan K. Durso, General Counsel, Texas Residential Construc­
tion Commission, 311 E. 14th Street, Austin, Texas 78701 or by 
fax to (512) 463-9507. Comments may also be submitted elec­
tronically to comments@trcc.state.tx.us. For comments submit­
ted electronically, please include "313.20" in the subject line. The 
deadline for submission of comments is fifteen days (15) days 
from the date of publication of the proposed rule in the Texas 
Register. Comments should be organized in a manner consis­
tent with the organization of the rule under consideration. Com­
ments submitted after the deadline for submittal, submitted to a 
different address, or submitted electronically without "313.20" in 
the subject line, may not be accepted. 
The commission proposes the amendments under Property 
Code §408.001, which provides general authority for the com­
mission to adopt rules necessary for the implementation of 
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Title 16, Property Code. The commission proposes the rule 
amendments to implement Subtitle D, Title 16 of the Property 
Code, specifically chapter 429 which describes the appeal of 
the third-party inspector’s report described in chapter 428. 
The statutory provisions affected by the proposed rule amend­
ments and rule review are set forth in Title 16, Property Code 
§408.001 and §429.001. 
No other statutes, articles, or codes are affected by this rule 
adoption. 
§313.20. Appeal Process. 
(a) (No change.) 
(b) A builder or remodeler submitting an appeal to a third-
party inspector’s report that did not, before the inspection, offer to make 
repairs or have repairs made substantially equivalent to those required 
by the findings of the final report confirming the defect [make a good 
faith offer of repair to a homeowner prior to the filing of the request for 
inspection,] must submit a payment of $150 with the appeal form, as a 
deposit for the cost of the inspection. 
(1) A builder or remodeler’s appeal received without pay­
ment or without evidence that an offer of repair as required under this 
subsection was made to the homeowner prior to the [filing of the] in­
spection [request] will not be considered timely filed, unless the pay­
ment or evidence of offer is received before the fifteenth day after the 
date of the commission’s letter notifying the parties of their right to ap­
peal. 
(2) If the builder or remodeler’s stated grounds for appeal 
are substantially affirmed in their entirety by the appeal panel, the $150 
fee paid will be deducted from any amount due by the builder or re-
modeler for reimbursement of the inspection fee pursuant to §313.18 
of this chapter, or if none of the allegedly defective items subject to in­
spection are finally determined by a final non-appealable report issued 
by the commission to be construction defects, the $150 fee will be re­
funded. 
(c) (No change.) 
(d) A homeowner or builder or remodeler that asserts on ap­
peal that the third-party inspector’s recommendation for repair for an 
item found to be defective is unreasonable must state the method of 
repair that the homeowner, builder or remodeler asserts is reasonable. 
Failure to state the method of repair that the homeowner or builder or 
remodeler asserts is reasonable under this subsection will invalidate the 
appeal on that ground for the item appealed. If the basis of the builder 
or remodeler’s appeal is that no defect exists and therefore no repair 
is required, the builder or remodeler must explain[, in detail,] why  the  
third-party inspector’s finding [assessment] of the existence of a defect 
is incorrect, why no defect exists, and thus, [why there is] no [alterna­
tive] method of repair [that] would be reasonable. 
(e) - (l) (No change.) 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 
Filed with the Office of the Secretary of State on February 23, 
2009. 
TRD-200900803 
Susan K. Durso 
General Counsel 
Texas Residential Construction Commission 
Earliest possible date of adoption: April 5, 2009 
For further information, please call: (512) 463-4075 
TITLE 13. CULTURAL RESOURCES 
PART 2. TEXAS HISTORICAL 
COMMISSION 
CHAPTER 11. ADMINISTRATIVE 
DEPARTMENT 
13 TAC §11.13 
The Texas Historical Commission (Commission) proposes new 
§11.13 (relating to Formal Bid Protest Procedures) to Title 13, 
Part 2, Chapter 11 of the Texas Administrative Code. The pur­
pose of this section is to implement Texas Government Code 
§2155.076, which requires all state agencies to adopt bid protest 
procedures. The procedures to be adopted conform to the re­
quirements of the statute and are consistent with the rules of the 
Comptroller of Public Accounts, which administers the State’s 
purchasing program. 
F. Lawerence Oaks, Executive Director, has determined that for 
the first five-year period the rule is in effect there will not be fiscal 
implications for state or local governments as a result of enforc­
ing or administering the rule. 
Mr. Oaks has also determined that for each year of the first 
five-year period the rule is in effect the public benefit anticipated 
as a result of this new rule will be defined procedures and stan­
dards for any bid protests that are filed with the Commission. 
Additionally, Mr. Oaks has determined that there will be no ef­
fect on small or micro businesses. There will be no anticipated 
economic cost to persons who are required to comply with the 
rule as proposed. 
Comments on the proposal may be submitted to F. Lawerence 
Oaks, Executive Director, Texas Historical Commission, P.O. 
Box 12276, Austin, Texas 78711-2276. Comments will be 
accepted for 30 days after publication in the Texas Register. 
The new rule is proposed under the Texas Government Code 
§442.005, which provides the Commission with authority to pro­
mulgate rules that will reasonably effect the purposes of this 
chapter, and Texas Government Code §552.275, which provides 
that governmental bodies may adopt rules on this subject. 
No other codes, statutes, or articles are affected by this proposal. 
§11.13. Formal Bid Protest Procedures. 
(a) The purpose of this section is to provide an internal protest 
procedure to be used by any actual or prospective bidder, offeror, pro­
poser, or contractor who is aggrieved in connection with the solicita­
tion, evaluation, or award of a contract by the commission from a dele­
gated procurement. The following procedures are available for persons 
or firms not awarded the contract pursuant to authority delegated to the 
Commission by the Comptroller of Public Accounts or by Texas Gov­
ernment Code, Chapters 2155 - 2158. These procedures are consistent 
with the rules of the Comptroller of Public Accounts insofar as such 
rules are applicable to an internal agency review. 
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(b) Any actual bidder or offeror who is aggrieved in connec­
tion with the award of a contract may formally protest the award of the 
contract by submitting a protest to the executive director in accordance 
with the procedures in this section. 
(1) Any bid protest must be in writing and received in the 
care of the executive director within five working days after the bid­
der is notified that the award of a contract is forthcoming or otherwise 
knows, or should have known, of the occurrence of the action which is 
protested. 
(2) Formal protests must conform to the requirements of 
and shall be resolved in accordance with the procedures set forth in 
this section. 
(3) In the event of a timely protest, the commission shall 
consider the protest and reply in writing before proceeding with the so­
licitation or with the award of the contract unless the executive director 
makes a determination that the award of contract without delay is nec­
essary to protect substantial interests of the state. 
(4) If the executive director determines that a violation of 
the rules or statutes has occurred in a case where a contract has been 
awarded, the executive director shall inform the protesting party and 
other interested parties of that determination by letter. The letter shall 
set forth the reasons for the determination and may set forth any ap­
propriate remedial action, which may include canceling or voiding the 
contract to the extent allowed by law. 
(5) A bid or a bid protest that is not submitted in a timely 
manner is not eligible for consideration under this section. 
(c) A formal protest shall be addressed to the executive direc­
tor and must be sworn and contain the following: 
(1) a specific identification of a statutory or regulatory pro­
vision(s) that the action complained of is alleged to have violated; 
(2) a specific description of each act alleged to have vio­
lated the statutory or regulatory provision(s) identified in paragraph (1) 
of this subsection; 
(3) a precise statement of the relevant facts; 
(4) an identification of the issue or issues to be resolved; 
(5) argument and authorities in support of the protest; and 
(6) a statement that copies of the protest have been mailed 
or delivered to all other identifiable interested parties. Upon request, 
the commission will furnish to the requestor a list of interested parties, 
as reflected in the records of the commission. 
(d) The executive director may request additional information 
from the party submitting the protest, any other interested party, or 
commission staff. 
(e) If the protest is not resolved by mutual agreement, the ex­
ecutive director will issue a written determination of the protest. 
(1) If the executive director determines that no violation of 
rules or statutes has occurred, he shall so inform the protesting party 
by letter which sets forth the reasons for the determination. 
(2) If the executive director determines that a violation of 
the rules or statutes has occurred, he shall so inform the protesting party 
by letter which sets forth the reasons for the determination and the ap­
propriate remedial action. 
(f) A decision by the executive director shall be the final ad­
ministrative action. 
(g) The commission will maintain all documentation about the 
purchasing process to be used in the event of a protest or appeal in 
accordance with the commission’s record retention schedule. 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 
Filed with the Office of the Secretary of State on February 20, 
2009. 
TRD-200900746 
F. Lawerence Oaks 
Executive Director 
Texas Historical Commission 
Proposed date of adoption: April 15, 2009 
For further information, please call: (512) 463-8817 
13 TAC §11.14 
The Texas Historical Commission (Commission) proposes new 
§11.14, Title 13, Part 2, Chapter 11 of the Texas Administrative 
Code relating to Negotiated Rulemaking and Alternative Dispute 
Resolution. The rule establishes a policy for the use of negoti­
ated rulemaking methods in adopting rules of the Commission 
when the Commission determines that it is appropriate. The 
Deputy Director of the Commission is appointed as the negoti­
ated rulemaking coordinator. The rule establishes a policy for the 
use of alternative dispute resolution methods to resolve internal 
and external disputes. The Deputy Director of the Commission 
is appointed as the alternative dispute resolution coordinator. 
The Commission is required to adopt this rule by the Legislature, 
Texas Government Code, §442.023, which requires the adop­
tion of negotiated rulemaking procedures under Texas Govern­
ment Code, Chapter 2008, for the adoption of Commission rules; 
and appropriate alternative dispute resolution procedures under 
Texas Government Code, Chapter 2009, to assist in the reso­
lution of internal and external disputes under the Commission’s 
jurisdiction. 
F. Lawerence Oaks, Executive Director, has determined that for 
the first five-year period the rule is in effect there will be no fiscal 
implications for state or local governments as a result of enforc­
ing or administering the rule. 
Mr. Oaks has also determined that for each year of the first 
five-year period the rule is in effect the public benefit anticipated 
as a result of this rule will be improved dispute resolution pro­
cesses by the agency and increased use of negotiated rulemak­
ing techniques. This should reduce the number of contested 
cases and other disputes affecting the agency. Additionally, Mr. 
Oaks has determined that there will be no effect on small and 
micro businesses. There will be no anticipated economic cost 
to persons who are required to comply with these rule amend­
ments as proposed. 
Comments on the proposal may be submitted to F. Lawerence 
Oaks, Executive Director, Texas Historical Commission, P.O. 
Box 12276, Austin, Texas 78711-2276. Comments will be 
accepted for 30 days after publication in the Texas Register. 
The rule is proposed under the Texas Government Code 
§442.005(q), which provides the Commission with authority 
to promulgate rules that will reasonably effect the purposes 
of the chapter, and Texas Government Code §442.023, which 
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requires the Commission to adopt a policy regarding negotiated 
rulemaking and alternative dispute resolution. 
§11.14. Negotiated Rulemaking and Alternative Dispute Resolution. 
(a) Negotiated rulemaking. 
(1) The commission’s policy is to encourage the use of ne­
gotiated rulemaking for the adoption of commission rules in appropri­
ate situations. 
(2) The commission’s deputy director or his designee shall 
be the commission’s negotiated rulemaking coordinator (NRC). The 
NRC shall perform the following functions, as required: 
(A) coordinate the implementation of the policy set out 
in subsection (a)(1) of this section, and in accordance with the Negoti­
ated Rulemaking Act, Chapter 2008, Government Code; 
(B) serve as a resource for any staff training or educa­
tion needed to implement negotiated rulemaking procedures; and, 
(C) collect data to evaluate the effectiveness of negoti­
ated rulemaking procedures implemented by the commission. 
(3) The commission, its rules committee, or the executive 
director may direct the NRC to begin negotiated rulemaking procedures 
on a specified subject. 
(b) Alternative Dispute Resolution (ADR). 
(1) The commission’s policy is to encourage the resolution 
and early settlement of internal and external disputes, including con­
tested cases, through voluntary settlement processes, which may in­
clude any procedure or combination of procedures described by Chap­
ter 154, Civil Practice and Remedies Code. Any ADR procedure used 
to resolve disputes before the commission shall comply with the re­
quirements of Chapter 2009, Government Code, and any model guide­
lines for the use of ADR issued by the State Office of Administrative 
Hearings. 
(2) The commission’s deputy director or his designee shall 
be the commission’s dispute resolution coordinator (DRC). The DRC 
shall perform the following functions, as required: 
(A) coordinate the implementation of the policy set out 
in subsection (a) of this section; 
(B) serve as a resource for any staff training or educa­
tion needed to implement the ADR procedures; and 
(C) collect data to evaluate the effectiveness of ADR 
procedures implemented by the commission. 
(3) The commission, a committee of the commission, a re­
spondent in a disciplinary matter pending before the commission, the 
executive director, or a commission employee engaged in a dispute 
with the executive director or another employee, may request that the 
contested matter be submitted to ADR. The request must be in writing, 
be addressed to the DRC, and state the issues to be determined. The 
person requesting ADR and the DRC will determine which method of 
ADR is most appropriate. If the person requesting ADR is the respon­
dent in a disciplinary proceeding, the executive director shall determine 
if the commission will participate in ADR or proceed with the commis­
sion’s normal disciplinary processes. 
(4) Any costs associated with retaining an impartial third 
party mediator, moderator, facilitator, or arbitrator, shall be borne by 
the party requesting ADR. 
(5) Agreements of the parties to ADR must be in writing 
and are enforceable in the same manner as any other written contract. 
Confidentiality of records and communications related to the subject 
matter of an ADR proceeding shall be governed by §154.073 of the 
Civil Practice and Remedies Code. 
(6) If the ADR process does not result in an agreement, 
the matter shall be referred to the commission for other appropriate 
disposition. 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 
Filed with the  Office of the Secretary of State on February 20, 
2009. 
TRD-200900724 
F. Lawerence Oaks 
Executive Director 
Texas Historical Commission 
Proposed date of adoption: April 15, 2009 
For further information, please call: (512) 463-8817 
CHAPTER 15. ADMINISTRATION OF 
FEDERAL PROGRAMS 
13 TAC §15.3 
The Texas Historical Commission (Commission) proposes to 
amend §15.3, Texas Administrative Code, Title 13, Part 2, 
Chapter 15, concerning State Board of Review/National Reg­
ister. This amendment is being proposed to allow the State 
Historic Preservation Officer the authority to appoint a Texas 
advisor of the National Trust for Historic Preservation or, if the 
advisory member declines, to appoint a citizen member to the 
State Board of Review. 
F. Lawerence Oaks, Executive Director, has determined that for 
the first five-year period the rules are in effect there will be no 
fiscal implications for state or local governments as a result of 
enforcing or administering the rules. 
Mr. Oaks has also determined that for each year of the first five 
year period the rules are in effect the public benefit anticipated as 
a result of these rule amendments will be an increased efficiency 
and effectiveness in the implementation of the State Board of 
Review. There will also be no effect on small businesses or mi­
cro-businesses. There are no anticipated economic costs to per­
sons who are required to comply with the rules as proposed. 
Comments on the proposal may be submitted to F. Lawerence 
Oaks, Executive Director, Texas Historical Commission, P.O. 
Box 12276, Austin, Texas 78711-2276. Comments will be 
accepted for 30 days after publication in the Texas Register. 
The amendments are proposed under the Texas Government 
Code §442.005(q) which provides the Texas Historical Commis­
sion with the authority to promulgate rules and conditions to rea­
sonably affect the purposes of the chapter. No other statutes, 
articles or codes are affected by this amendment. 
§15.3. State Board of Review/National Register. 
(a) Name. The name of this organization shall be the State 
Board of Review (hereafter referred to as the "board", "review board", 
or "board of review") for the National Register of Historic Places, 
Texas. 
(b) Purpose. The purpose of this organization is to review and 
make recommendations to the state historic preservation officer regard­
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ing nominations from Texas to the National Register of Historic Places, 
and to perform other duties and responsibilities as prescribed in the 
Federal Register. 
(c) Membership. The voting membership of the state board of 
review shall consist of 11 Texas residents. The board shall include one 
professional in the disciplines of history, prehistoric archeology, and 
historic archeology, and two professionals each in architectural history 
and architecture. All professional members shall meet the minimum 
standards of professional qualifications as set forth in the Federal Reg­
ister (Part V: 36 Code of Federal Regulations Part 61, §61.4(e)) and ver­
ified by the state historic preservation officer (state liaison officer). Pro­
fessionals from closely related fields are eligible to serve on the board 
of review in lieu of the above specified professionals subject to the ap­
proval of the National Park Service. [The senior appointed represen­
tative from Texas serving as advisor to the National Trust for Historic 
Preservation shall serve as an ex-officio, voting member of the board.] 
Four Three] citizen members with a demonstrated interest, compe­
tence,
[
 and knowledge in historic preservation will be selected and shall 
serve as voting members. Whenever possible, one of these members 
shall be selected from the appointed representatives from Texas serv­
ing as advisors to the National Trust for Historic Preservation. 
(d) Appointments. Appointments to the State Board of Re­
view [ ] shall be upon recommendation of the State 
Historic Pr
state board of review
eservation Officer and confirmed by a majority vote of the 
Texas Historical Commission. The term of office for board of review 
members shall be two years, with five members to be appointed one 
year and six to be appointed on alternate years. Terms shall begin Oc­
tober 1. Appointments by the Texas Historical Commission to fill va­
cancies may occur at any time during the year. No member of the State 
Board of Review [state board of review] shall be appointed to more 
than three consecutive terms. 
(e) Election and duties of officers. A chairperson, vice-chair­
person, and secretary will be elected by the review board annually by 
a majority vote at the first meeting of each federal fiscal year. The 
chairperson shall perform such duties as are properly required of him 
or her by the board. He/she shall have general supervision of the af­
fairs of the board, and shall have authority to interpret and carry out all 
policies established by its members. The vice-chairperson shall per­
form such duties as the board or chairperson directs, and shall preside 
in the absence of the chairperson. The secretary shall certify the min­
utes of all meetings of the board and shall perform other duties as may 
be prescribed by the chairperson or board. The secretary shall preside 
in the absence of both the chairperson and the vice-chairperson. The 
secretary shall complete an evaluation form for each nomination pre­
sented by staff at each board meeting. The form will become a part of 
the commission’s permanent record of opinions and decisions by the 
board, and will be filed in the National Register programs office of the 
Texas Historical Commission. 
(f) Meetings. Meetings of the State Board of Review [state 
board of review] shall be held as many times per year as prescribed in 
the Federal Register (Part V: 36 Code of Federal Regulations Part 61, 
§61.4(e)) pertaining to the National Register of Historic Places. Other 
meetings may be called by the chairperson as needed. The majority 
of the membership shall constitute a quorum and the chairperson shall 
vote only to break a tie. The chairperson may appoint members to com­
mittees for specific purposes and committee meetings may be required. 
Committee reports, if any, shall be given to the full board. If the elected 
secretary is absent from a board meeting, the chairperson shall appoint 
a member of the board to serve as the secretary. 
(g) Rules. The board of review shall adopt these written pro­
cedures as required by the federal guidelines for the National Register 
as published in the Federal Register (Part V: 36 Code of Federal Regu­
lations Part 61, §61.4(e)). The adoption of, and amendments to, these 
rules shall be subject to approval and adoption as rules by the Texas 
Historical Commission. 
(h) Code of conduct. 
(1) No member of the State Board of Review [state board of 
review] may vote upon the consideration of a property for nomination 
to the National Register of Historic Places if the member has a conflict 
of interest, real or potential, in that vote. 
(2) A member of the board of review has a conflict of in­
terest in such a vote if there is likely to be a financial benefit from the 
property being considered to any of the following: 
(A) the member of the board of review; or 
(B) any person of the member’s immediate family, 
which includes spouse and any minor children; or 
(C) a business partner of the member; or 
(D) any organization for profit in which the member, or 
any person of subparagraphs (B) and (C) of this paragraph is serving or 
is about to serve as an officer, director, trustee, partner, or employee. 
(3) A financial benefit includes, but is not limited to, grant 
money, contract, subcontract, royalty, commission, contingency, bro­
kerage fee, gratuity, favor, or any other things of real or potential value. 
(4) A member of the State Board of Review [state board of 
review] who has a conflict of interest may not participate as a private 
citizen in the deliberations concerning the property being considered 
for nomination to the National Register. 
(5) Prior to any deliberations concerning the property in 
which a member of the state board of review has a conflict of interest, 
the member with a conflict shall announce, for the record, that such a 
conflict exists and physically recuse himself/herself from the decision-
making process and not vote directly, in absentia, or by proxy in that 
matter. Review board minutes must indicate which member recused 
himself/herself and the reasons for the recusal. 
(6) The nomination of any property passed by the board 
of review in which a member of the board has announced a conflict 
of interest will be forwarded to the United States Department of the 
Interior with a request for an intensive review of that nomination. 
(i) Conduct of meetings. Parliamentary authority shall be 
according to Robert’s Rules of Order, Newly Revised, except where 
specifically provided for otherwise in these rules. 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 
Filed with the Office of the Secretary of State on February 20, 
2009. 
TRD-200900765 
F. Lawerence Oaks 
Executive Director 
Texas Historical Commission 
Earliest possible date of adoption: April 5, 2009 
For further information, please call: (512) 463-8817 
CHAPTER 21. HISTORY PROGRAMS 
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The Texas Historical Commission (Commission) proposes 
amendments to §21.7, relating to Application Requirements, 
and §21.9, relating to Application Evaluation Procedures, Title 
13, Part 2, Chapter 21, History Programs. The purpose of the 
amendments is to implement changes for administering the 
Official Texas Historical Marker Program contained in Texas 
Government Code, §442.006(b) and (h), passed by the Legisla­
ture in House Bill 12, 80th Session, 2007. The amendments to 
§21.7 address the procedures and content of marker applica­
tions. The amendments to §21.9 address the criteria for ranking 
the marker applications and the scoring system the Commission 
will use. A limitation will be placed on the number of markers to 
be authorized each year through the use of these criteria. 
F. Lawerence Oaks, Executive Director, has determined that, for 
the first five-year period the proposed sections are in effect, there 
are no fiscal implications for state or local government as a result 
of enforcing or administering the sections. 
F. Lawerence Oaks also has determined that, for each year of 
the first five years the sections are in effect, the public benefit 
anticipated as a result of enforcing the sections is that individ­
uals, organizations, or county historical commissions desiring 
to preserve their local history through these programs will have 
increased clarity and understanding of the goals of the historic 
marker program and greater clarity in meeting the requirements 
to obtain markers. There is no adverse economic effect on small 
or micro businesses, or on businesses of any size, as a result of 
enforcing or administering the sections; because, although there 
is a cost associated with obtaining an Official Texas Historical 
Marker, the program is optional and businesses are not required 
to participate in them. There is no anticipated economic cost to 
persons who are required to comply with the proposed sections. 
There is no anticipated effect on local employment in geographic 
areas affected by these sections. 
Questions about the content of this proposal may be directed to 
Bratten Thomason at (512) 463-5854 in the Commission’s His­
tory Programs Division. Written comments on the proposal may 
be submitted to: Bratten Thomason, History Programs Division, 
Texas Historical Commission, P.O. Box 12276, Austin, Texas 
78711-2276, within 30 days of publication in the Texas Regis-
ter. 
Under §2007.003(b) of the Texas Government Code, the Com­
mission has determined that Chapter 2007 of the Texas Govern­
ment Code does not apply to these rules. Accordingly, the Com­
mission is not required to complete a takings impact assessment 
regarding these rules. 
SUBCHAPTER B. OFFICIAL TEXAS 
HISTORICAL MARKER PROGRAM 
13 TAC §21.7 
The revised sections are proposed under the Texas Government 
Code, §442.005(u), which authorizes the Commission to adopt 
rules to carry out its programs. The revised sections imple­
ment changes to Texas Government Code, §442.006. No other 
statutes are affected. 
§21.7. Application Requirements. 
(a) Any individual, group or county historical commission 
may apply to the commission for an Official Texas Historical Marker. 
The application shall include: 
(1) a completed current Official Texas Historical Marker 
application form; 
(2) supporting documentation as provided in program 
guidelines, criteria and procedures adopted by the commission. 
(3) an application fee in the amount of $100.00. 
(b) Historic Texas Cemetery markers. A marker may be 
awarded to a cemetery only if the commission has designated the 
cemetery as a Historic Texas Cemetery. See §21.12 of this chapter 
for information concerning Historic Texas Cemetery designation. 
The marker must be located either at or immediately adjacent to the 
designated cemetery. 
(c) The following procedures shall be observed for the marker 
application process. Potential sponsors should check the commission 
web site at www.thc.state.tx.us for current information on the Official 
Texas Historical Marker Program. 
(1) The sponsor must contact the county historical commis­
sion (CHC) to obtain a marker application form, to review basic pro­
gram requirements and to discuss the county’s review process and pro­
cedures, which differ from county to county. The commission does not 
mandate a specific review process at the county level, so the sponsor 
will need to work closely with the CHC to be sure all local concerns and 
procedures are addressed properly. The CHCs cannot send the applica­
tion forward until they can certify that the history and the application 
have been adequately reviewed. 
(2) CHC reviews the marker application for accuracy and 
significance, and either approves the application or works with the 
sponsor to develop additional information as necessary. 
(3) CHC-approved applications are forwarded online as a 
Word document to the History Programs Division of the commission. 
Once the application is received by the commission, additional notifi ­
cations and correspondence will be between the CHC contact and the 
commission staff contact only, unless otherwise noted. 
(4) Commission staff makes a preliminary assessment to 
determine if the topic is eligible for review and if all required elements 
are included. The commission will notify the applicant through the 
CHC whether the application is accepted. 
(5) Upon notification the application has been accepted for 
review, a $100 application fee is due within ten days. 
(6) Eligible applications receive further review, and addi­
tional information may be requested via email. Failure to provide all 
requested materials as instructed within 45 days, unless a longer period 
is approved by the commission, will result in cancellation of the appli­
cation. 
(7) Commission staff and commissioners review applica­
tions and determine: 
(A) eligibility for approval; 
(B) size and type of marker for each topic; and 
(C) priorities for work schedule on the approved appli­
cations. 
(8) CHC and sponsor will be notified via email of approval 
and provided a payment form for the casting of the marker. 
(9) The payment must be received in commission offices 
within 45 days or the application will be cancelled. 
(10) Commission staff will write the marker inscription. 
One review copy will be provided via email to the CHC contact only 
for local distribution as needed. Inscription review is for accuracy of 
content only; the commission determines the content, wording, punc­
tuation, phrasing, etc. 
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(A) Upon approval of the inscription, the CHC contact 
provides additional copies as necessary for committee, commission, or 
sponsor review and conveys a single response to the commission. 
(B) Upon receipt of emailed approval by the CHC, the 
commission proceeds with the order. 
(C) If changes recommended by the CHC are approved 
by the commission, staff will send a revised copy for content review. 
Because inscription reviews are for content only, only two reviews 
should be necessary to complete this step of the process. Additional re­
quests for revisions are subject to approval by the commission, which 
will be the sole determiner of warranted requests for changes. Exces­
sive requests for change, or delays in response, may, in the determina­
tion of the commission, result in cancellation of the order. 
(D) Only the authorized CHC contact - chair or marker 
chair - can make the final approval of inscriptions at the county level. 
Final approval will be construed by the commission to mean concur­
rence by any interested parties, including the sponsor. 
(11) After final approval, the order is sent to marker sup­
plier for manufacturing. Subject to the terms of the commission ven­
dor contract, only authorized commission staff may contact the man­
ufacturer relative to any aspect of Official Texas Historical Markers, 
including those in process or previously approved. 
(12) Commission staff reviews galley proofs of markers. 
With commission approval, manufacturing process proceeds. Manu­
facturer inspects, crates and ships completed markers and notifies com­
mission, which in turn notifies CHC contact. 
(13) With shipment notice, planning can begin on marker 
dedication ceremony, as needed, in conjunction with CHC, sponsors 
and other interested parties. 
(14) Information on planning and conducting marker cere­
monies is provided by the commission through its web site. 
(15) Once the planning is complete, the CHC posts the in­
formation to the commission web site calendar. 
(16) Commission staff enters marker information into the 
Texas Historic Sites Atlas at website atlas.thc.state.tx.us, an online in­
ventory of marker information and inscriptions. 
(d) Application content. 
(1) Each marker application must address the criteria spec­
ified in §21.9 in sufficient detail to allow the commission to judge the 
merit of the application. 
(2) Documentation. Each marker application must contain 
sufficient documentation to verify the assertions about the above cri­
teria. If the claims in the application cannot be verified through docu­
mentation, the application will be rejected. 
(e) Limitation of markers awarded. 
(1) The commission will set a numerical limit on the num­
ber of markers that will be approved annually. 
(2) No markers in excess of the limit may be approved ex­
cept by vote of the commission to amend the limit. 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 
Filed with the Office of the Secretary of State on February 20, 
2009. 
TRD-200900767 
F. Lawerence Oaks 
Executive Director 
Texas Historical Commission 
Earliest possible date of adoption: April 5, 2009 
For further information, please call: (512) 463-8817 
13 TAC §21.9 
The revised sections are proposed under the Texas Government 
Code, §442.005(u), which authorizes the Commission to adopt 
rules to carry out its programs. The revised sections imple­
ment changes to Texas Government Code, §442.006. No other 
statutes are affected. 
§21.9. Application Evaluation Procedures. 
(a) The commission adopts the following criteria [may adopt 
internal procedures] governing evaluation for approval or rejection of 
applications for Official Texas Historical Markers, Recorded Texas 
Historic Landmarks (RTHLs),or Historic Texas Cemetery designa­
tions. 
(1) Age: Structures eligible for the RTHL designation and 
marker must be at least 50 years old. Older structures may be awarded 
additional weight. 
(2) Historical significance: Architectural significance 
alone is not enough to qualify a structure for the RTHL designation. 
It must have an equally significant historical association, and that 
association can come from an event that occurred at the site; through 
individuals who owned or lived on the property; or, in the case of 
bridges, industrial plants, schoolhouses, and other non-residential 
properties, through documented significance to the larger community. 
(3) Architectural significance: Structures deemed archi­
tecturally significant are outstanding examples of architectural history 
through design, materials, structural type or construction methods. In 
all cases, eligible architectural properties must display integrity; that is, 
the structure should be in a good state of repair, maintain its appearance 
from its period of significance and be considered an exemplary model 
of preservation. Architectural significance is often best determined by 
the relevance of the property to broader contexts, including geography. 
Any changes over the years should be compatible with original design 
and reflect compliance with accepted preservation practices, e.g., the 
Secretary of the Interior’s Standards for Rehabilitation. 
(4) State of repair: Structures not considered by the com­
mission to be in a good state of repair are ineligible for RTHL designa­
tion. The commission reserves the sole right to make that determination 
relative to eligibility for RTHL markers. 
(5) Diversity of topic for addressing gaps in historical 
marker program. This criterion addresses the extent to which topic 
relates to an aspect or area of Texas history that has not been well 
represented by the marker program. 
(6) Value of topic as an undertold or untold aspect of Texas 
history. This criterion addresses the extent to which topic addresses 
undertold facets of Texas history and increases the diversity of history 
and cultures interpreted through the marker program. 
(7) Endangerment level of property, site or topic. This cri­
terion addresses the extent to which the property (RTHLs), site or story 
is in danger of being lost if its history and significance are not addressed 
through the marker program. 
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(8) CHC support and existing documentation. This crite­
rion addresses the extent to which the CHC has shown strong support 
and partnership in developing the topic and the quality of the research 
and documentation for the application. 
(9) Diversity among this group of candidates. This cri­
terion addresses the extent to which this topic represents an under-
told story of Texas history among the applications received during that 
year’s marker cycle. 
(10) Relevance to other commission programs. This cri­
terion addresses the extent to which the topic coordinates with other 
significant programs and initiatives of the agency. 
(b) Applications and topics with exceptional significance di­
rectly address established statewide themes, promote undertold sto­
ries of Texas history and have exceptional ability to educate the pub­
lic on aspects of Texas history not fully addressed by the marker pro­
gram. Applications and topics with high significance address statewide 
themes, promote undertold stories of Texas history and have some abil­
ity to educate the public on aspects of Texas history not fully addressed 
by the marker program. Applications and topics that meet requirements 
have been found to fulfill the basic application requirements and guide­
lines, relate to statewide themes but do not necessarily directly address 
topics that have not been widely addressed by the marker program. 
Applications and topics deemed not eligible do not relate to statewide 
themes and/or do not meet the basic program application requirements 
and guidelines. All markers must relate to the statewide themes estab­
lished by the Commission. These themes are available on the Commis­
sion’s website at www.thc.state.tx.us. From time to time the commis­
sion may establish thematic priorities for the marker program. Addi­
tional points will be awarded to projects falling within these priorities. 
(c) The scoring system for ranking applications is as follows: 
(1) 15 pts. max. Relevance to the commission’s current 
thematic priorities; 
(2) 10 pts. max. Value of topic as an undertold or untold 
aspect of Texas history; 
(3) 10 pts. max. Endangerment level of property, site or 
topic; 
(4) 10 pts. max. Age; 
(5) 10 pts. max. Historical or architectural/site signifi ­
cance; 
(6) 10 pts. max. Historical or architectural/site integrity 
(state of repair); 
(7) 10 pts. max. Diversity of topic for addressing gaps in 
historical marker program; 
(8) 10 pts. max. CHC support and existing documentation; 
and 
(9) 10 pts. max. Diversity among this group of candidates; 
and 
(10) 5 pts. max. Relevance to other commission programs. 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 






F. Lawerence Oaks 
Executive Director 
Texas Historical Commission 
Earliest possible date of adoption: April 5, 2009 
For further information, please call: (512) 463-8817 
TITLE 16. ECONOMIC REGULATION 
PART 4. TEXAS DEPARTMENT OF 
LICENSING AND REGULATION 
CHAPTER 55. RULES FOR ADMINISTRATIVE 
SERVICES 
The Texas Department of Licensing and Regulation ("Depart­
ment") proposes new 16 Texas Administrative Code ("TAC"), 
Chapter 55, §§55.1, 55.10, 55.20, 55.30, 55.40, 55.50 - 55.61, 
and 55.70 - 55.82, regarding administrative services rules 
related to the Texas Commission of Licensing and Regulation 
("Commission") and the Department. 
JUSTIFICATION 
The current rules at 16 TAC Chapter 60 implement the statutory 
requirements under Texas Occupations Code, Chapter 51, the 
enabling statute for the Commission and the Department. As 
the result of a rule review conducted in accordance with Texas 
Government Code §2001.039 (see 33 TexReg 8562, October 
10, 2008), the Department is proposing that the current rules 
be repealed and replaced with two new rule chapters. The De­
partment has determined that these changes are necessary to 
ensure that the rules: (1) include and accurately reflect all of the 
requirements of Texas Occupations Code, Chapter 51 and other 
statutes affecting state agencies; (2) reflect the Commission’s 
and the Department’s current policies, procedures and practices; 
and (3) do not contain provisions that are more appropriately lo­
cated elsewhere, such as an employee handbook. 
EXPLANATION OF NEW RULES 
In conjunction with the repeal of the current rules at 16 TAC 
Chapter 60 and the proposal of new rules in Chapter 60, which 
are published in the Proposed Rules section of this issue of the 
Texas Register, the Department is proposing new rules at Chap­
ter 55. Proposed new Chapter 55 addresses administrative ser­
vices issues involving the Department including procurements, 
contracts, and contract disputes with vendors. The proposed 
new rules include many of the provisions found in the current 
Chapter 60 rules, which are being repealed. 
Proposed new Chapter 55 has  five subchapters addressing var­
ious administrative services issues. Subchapter A states the 
statutory authority for adopting rules and provides definitions 
used in the chapter. Subchapter B sets out the Department’s pro­
cesses for procuring goods and services. Subchapter C sets out 
the procedures for potential vendors to protest the procurement 
processes and/or awards. Subchapter D sets out the Depart­
ment’s rules for handling contract disputes with current vendors 
and resolving those disputes through negotiation. Subchapter 
E sets out the Department’s rules for handling contract disputes 
with current vendors and resolving those disputes through me­
diation. Subchapters D and E reflect the model rules developed 
by the Texas Attorney General and the State Office of Adminis­
trative Hearings for use by state agencies. 
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FISCAL IMPACT ON STATE AND LOCAL GOVERNMENT. 
William H. Kuntz, Jr., Executive Director, has determined that for 
the first five-year period the proposed rules are in effect, there 
will be no direct cost to state or local government as a result of 
enforcing or administering the proposed rules. 
PUBLIC BENEFITS 
Mr. Kuntz also has determined that for each year of the first 
five-year period the proposed rules are in effect, the public ben­
efit will be rules that provide more information to the public and 
that reflect the current policies, practices and procedures of the 
Commission and the Department. In addition, because of the 
structure and organization of the rules, it should be easier for 
vendors and the general public to find the specific information 
they are searching for in the rules. 
PROBABLE ECONOMIC COSTS 
Mr. Kuntz has determined that there are no anticipated economic 
costs to small or micro-businesses or to persons  who are  re­
quired to comply with the rules as proposed. 
ECONOMIC IMPACT STATEMENT AND REGULATORY FLEX­
IBILITY ANALYSIS 
Since the agency has determined that the rules will have no ad­
verse economic effect on small or micro-businesses, preparation 
of an Economic Impact Statement and a Regulatory Flexibility 
Analysis, as detailed under Texas Government Code §2006.002, 
are not required. 
PUBLIC COMMENTS 
Comments on the proposal may be submitted by mail to Car­
oline Jackson, Legal Assistant, Texas Department of Licensing 
and Regulation, P.O. Box 12157, Austin, Texas 78711, or by fac­
simile to (512) 475-3032, or electronically to erule.comments@li­
cense.state.tx.us. The deadline for comments is 30 days after 
publication in the Texas Register. 
SUBCHAPTER A. GENERAL PROVISIONS 
16 TAC §55.1, §55.10 
STATUTORY AUTHORITY 
The new rules are proposed as the result of a rule review con­
ducted in accordance with Texas Government Code §2001.039. 
The new rules are proposed under Texas Occupations Code, 
§51.201(b) and §51.203, which authorize the Commission, the 
Department’s governing body, to adopt rules as necessary to im­
plement Chapter 51 and any other law establishing a program 
regulated by the Department. In addition, the new rules are 
proposed under Texas Government Code, Chapter 2156, which 
requires state agencies making purchases to adopt the Texas 
Comptroller of Public Accounts’ rules related to bid opening and 
tabulation; Texas Government Code, Chapter 2161, which re­
quires a state agency to adopt the Texas Comptroller of Pub­
lic Accounts’ rules as the agency’s own rules for construction 
projects and purchases of goods and services; and Texas Gov­
ernment Code, Chapter 2260, which requires each state agency 
to develop rules to address contract disputes with vendors and to 
resolve those disputes through negotiation and/or mediation. Fi­
nally, the new rules are proposed in accordance with Texas Gov­
ernment Code, Chapters 552 and 2009; and Texas Civil Practice 
and Remedies Code, Chapters 107 and 154. 
STATUTORY PROVISIONS AFFECTED 
The statutory provisions affected by the proposal are those set 
forth in Texas Occupations Code, Chapter 51, the Commission’s 
and Department’s enabling statute. In addition, the following 
statutes establishing specific programs regulated by the Depart­
ment are affected: Texas Agriculture Code, Chapters 301 and 
302 (Weather Modification and Control); Texas Business and  
Commerce Code, Chapter 92 (Rental Purchase Agreements-
Loss Damage Waivers); Texas Government Code, Chapters 57 
(Licensed Court Interpreters) and 469 (Architectural Barriers); 
Texas Health and Safety Code, Chapters 76 (Discount Health 
Care Programs), 754 (Elevators and Escalators), and 755 (Boil­
ers); Texas Labor Code, Chapters 91 (Staff Leasing Services) 
and 92 (Temporary Common Worker Employers); and Texas Oc­
cupations Code, Chapters 953 (For Profit Legal Service Contract 
Companies), 1152 (Property Tax Consultants), 1202 (Industrial­
ized Housing and Buildings), 1302 (Air Conditioning and Refrig­
eration Contractors and Technicians), 1304 (Service Contract 
Providers and Administrators), 1305 (Electricians), 1601 (Bar­
bers), 1602 (Cosmetology), 1802 (Auctioneers), 1901 (Water 
Well Drillers), 1902 (Water Well Pump Installers), 2052 (Com­
bative Sports), 2105 (Talent Agencies), 2303 (Vehicle Storage 
Facilities), 2306 (Vehicle Protection Product Warrantors), 2308 
(Tow Trucks and Operators), and 2501 (Personnel Employment 
Services). No other statutes, articles, or codes are affected by 
the proposal. 
§55.1. Authority. 
This chapter is promulgated under the authority of Texas Occupations 
Code, Chapter 51. This chapter applies except in the event of a conflict 
with other statutory provisions related to specific programs regulated 
by the Commission and the Department. 
§55.10. Definitions. 
The following words and terms, when used in this chapter, have the 
following meanings, unless the context clearly indicates otherwise. 
(1) ALJ--Administrative law judge employed by the State 
Office of Administrative Hearings. 
(2) Alternative Dispute Resolution (ADR) Administrator-­
The trained coordinator designated by the Commission: 
(A) to coordinate and oversee the negotiated rulemak­
ing and ADR procedures used by the Department; 
(B) to serve as a resource for any training needed to im­
plement the negotiated rulemaking and ADR procedures; and 
(C) to collect data concerning the effectiveness of the 
negotiated rulemaking and ADR procedures. The ADR Administrator 
also may conduct ADR proceedings. 
(3) Alternative Dispute Resolution (ADR) Procedures--Al­
ternative processes to judicial forums or administrative agency con­
tested case proceedings for the voluntary settlement of contested mat­
ters through the facilitation of an impartial third-party. 
(4) Claim--A demand for damages by the contractor based 
upon the Department’s alleged breach of the contract. 
(5) Commission--Texas Commission of Licensing and 
Regulation. 
(6) Contested case or proceeding--A proceeding in which 
the legal rights, duties, or privileges of a party are to be determined 
by the Commission and/or Executive Director after an opportunity for 
adjudicative hearing. 
(7) Counterclaim--A demand by the Department relating to 
the contractor’s claim. 
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(8) Day--A calendar day. If an act is required to occur on 
a day falling on a Saturday, Sunday, or holiday, the first working day 
which is not one of these days should be counted as the required day 
for purpose of this chapter. 
(9) Department--Texas Department of Licensing and Reg­
ulation. 
(10) General Counsel--The attorney designated by the 
Texas Department of Licensing and Regulation, who provides legal 
representation to the Commission and the Department. 
(11) Interested parties--All persons who have timely sub­
mitted bids or proposals to provide goods or services pursuant to a 
contract with the Department or who have requested in writing to the 
Department to be notified of a vendor protest. 
(12) Mediation--A confidential, informal dispute resolu­
tion process in which an impartial person, the mediator, facilitates 
communication between or among the parties to promote reconcilia­
tion, settlement, or understanding among them. 
(13) Mediator--The person who presides over a mediation 
proceeding. The mediator shall encourage and assist the parties in 
reaching a settlement but may not compel or coerce the parties to enter 
into a settlement agreement. The mediator may be a Department em­
ployee, an employee from another Texas state agency, or a person in 
the mediation profession who is not a Texas state employee ("private 
mediator"). 
(14) Parties--The contractor and the Department, having 
entered into a contract in connection with which a claim of breach of 
contract has been filed under Subchapter D. 
(15) Person--Any individual, partnership, corporation, or 
other legal entity, including a state agency or governmental subdivi­
sion. 
(16) Protesting Party--Any actual or prospective bidder, of­
feror, proposer, or contractor who submits a protest to the Department 
under Subchapter C. 
(17) Purchasing Officer--A Departmental employee who 
has received certification as a Texas Public Purchaser and who is re­
sponsible for assisting with Departmental purchases, and who has been 
designated the Purchasing Officer for the purchase in question. 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 
Filed with the Office of the Secretary of State on February 23, 
2009. 
TRD-200900778 
William H. Kuntz, Jr. 
Executive Director 
Texas Department of Licensing and Regulation 
Earliest possible date of adoption: April 5, 2009 
For further information, please call: (512) 463-7348 
SUBCHAPTER B. PROCUREMENTS 
16 TAC §55.20, §55.30 
STATUTORY AUTHORITY 
The new rules are proposed as the result of a rule review con­
ducted in accordance with Texas Government Code §2001.039. 
The new rules are proposed under Texas Occupations Code, 
§51.201(b) and §51.203, which authorize the Commission, the 
Department’s governing body, to adopt rules as necessary to im­
plement Chapter 51 and any other law establishing a program 
regulated by the Department. In addition, the new rules are 
proposed under Texas Government Code, Chapter 2156, which 
requires state agencies making purchases to adopt the Texas 
Comptroller of Public Accounts’ rules related to bid opening and 
tabulation; Texas Government Code, Chapter 2161, which re­
quires a state agency to adopt the Texas Comptroller of Pub­
lic Accounts’ rules as the agency’s own rules for construction 
projects and purchases of goods and services; and Texas Gov­
ernment Code, Chapter 2260, which requires each state agency 
to develop rules to address contract disputes with vendors and to 
resolve those disputes through negotiation and/or mediation. Fi­
nally, the new rules are proposed in accordance with Texas Gov­
ernment Code, Chapters 552 and 2009; and Texas Civil Practice 
and Remedies Code, Chapters 107 and 154. 
STATUTORY PROVISIONS AFFECTED 
The statutory provisions affected by the proposal are those set 
forth in Texas Occupations Code, Chapter 51, the Commission’s 
and Department’s enabling statute. In addition, the following 
statutes establishing specific programs regulated by the Depart­
ment are affected: Texas Agriculture Code, Chapters 301 and 
302 (Weather Modification and Control); Texas Business and 
Commerce Code, Chapter 92 (Rental Purchase Agreements-
Loss Damage Waivers); Texas Government Code, Chapters 57 
(Licensed Court Interpreters) and 469 (Architectural Barriers); 
Texas Health and Safety Code, Chapters 76 (Discount Health 
Care Programs), 754 (Elevators and Escalators), and 755 (Boil­
ers); Texas Labor Code, Chapters 91 (Staff Leasing Services) 
and 92 (Temporary Common Worker Employers); and Texas Oc­
cupations Code, Chapters 953 (For Profit Legal Service Contract 
Companies), 1152 (Property Tax Consultants), 1202 (Industrial­
ized Housing and Buildings), 1302 (Air Conditioning and Refrig­
eration Contractors and Technicians), 1304 (Service Contract 
Providers and Administrators), 1305 (Electricians), 1601 (Bar­
bers), 1602 (Cosmetology), 1802 (Auctioneers), 1901 (Water 
Well Drillers), 1902 (Water Well Pump Installers), 2052 (Com­
bative Sports), 2105 (Talent Agencies), 2303 (Vehicle Storage 
Facilities), 2306 (Vehicle Protection Product Warrantors), 2308 
(Tow Trucks and Operators), and 2501 (Personnel Employment 
Services). No other statutes, articles, or codes are affected by 
the proposal. 
§55.20. Historically Underutilized Businesses Program. 
Pursuant to Texas Government Code, Chapter 2161, §2161.003, the 
Commission adopts by reference the rules of the Texas Comptroller of 
Public Accounts in 34 TAC Part 1, Chapter 20, Subchapter B. 
§55.30. Bid Opening and Tabulation. 
(a) The Commission adopts by reference the rules of the Texas 
Comptroller of Public Accounts in 34 TAC §20.35. 
(b) The adoption of this rule is required by Texas Government 
Code, §2156.005(d). 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 
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Filed with the Office of the Secretary of State on February 23, 
2009. 
TRD-200900779 
William H. Kuntz, Jr. 
Executive Director 
Texas Department of Licensing and Regulation 
Earliest possible date of adoption: April 5, 2009 
For further information, please call: (512) 463-7348 
♦ ♦ ♦ 
SUBCHAPTER C. VENDOR PROTESTS 
16 TAC §55.40 
STATUTORY AUTHORITY 
The new rules are proposed as the result of a rule review con­
ducted in accordance with Texas Government Code §2001.039. 
The new rules are proposed under Texas Occupations Code, 
§51.201(b) and §51.203, which authorize the Commission, the 
Department’s governing body, to adopt rules as necessary to im­
plement Chapter 51 and any other law establishing a program 
regulated by the Department. In addition, the new rules are 
proposed under Texas Government Code, Chapter 2156, which 
requires state agencies making purchases to adopt the Texas 
Comptroller of Public Accounts’ rules related to bid opening and 
tabulation; Texas Government Code, Chapter 2161, which re­
quires a state agency to adopt the Texas Comptroller of Pub­
lic Accounts’ rules as the agency’s own rules for construction 
projects and purchases of goods and services; and Texas Gov­
ernment Code, Chapter 2260, which requires each state agency 
to develop rules to address contract disputes with vendors and to 
resolve those disputes through negotiation and/or mediation. Fi­
nally, the new rules are proposed in accordance with Texas Gov­
ernment Code, Chapters 552 and 2009; and Texas Civil Practice 
and Remedies Code, Chapters 107 and 154. 
STATUTORY PROVISIONS AFFECTED 
The statutory provisions affected by the proposal are those set 
forth in Texas Occupations Code, Chapter 51, the Commission’s 
and Department’s enabling statute. In addition, the following 
statutes establishing specific programs regulated by the Depart­
ment are affected: Texas Agriculture Code, Chapters 301 and 
302 (Weather Modification and Control); Texas Business and 
Commerce Code, Chapter 92 (Rental Purchase Agreements-
Loss Damage Waivers); Texas Government Code, Chapters 57 
(Licensed Court Interpreters) and 469 (Architectural Barriers); 
Texas Health and Safety Code, Chapters 76 (Discount Health 
Care Programs), 754 (Elevators and Escalators), and 755 (Boil­
ers); Texas Labor Code, Chapters 91 (Staff Leasing Services) 
and 92 (Temporary Common Worker Employers); and Texas Oc­
cupations Code, Chapters 953 (For Profit Legal Service Contract 
Companies), 1152 (Property Tax Consultants), 1202 (Industrial­
ized Housing and Buildings), 1302 (Air Conditioning and Refrig­
eration Contractors and Technicians), 1304 (Service Contract 
Providers and Administrators), 1305 (Electricians), 1601 (Bar­
bers), 1602 (Cosmetology), 1802 (Auctioneers), 1901 (Water 
Well Drillers), 1902 (Water Well Pump Installers), 2052 (Com­
bative Sports), 2105 (Talent Agencies), 2303 (Vehicle Storage 
Facilities), 2306 (Vehicle Protection Product Warrantors), 2308 
(Tow Trucks and Operators), and 2501 (Personnel Employment 
Services). No other statutes, articles, or codes are affected by 
the proposal. 
§55.40. Protest Procedures. 
(a) A protesting party who wishes to submit a grievance re­
garding the solicitation, evaluation, or award of a contract may formally 
protest to the Purchasing Officer. Such protests must be in writing and 
received by the Purchasing Officer within 10 business days after the 
protesting party knows, or should have known, of the occurrence of the 
action which is protested. Filed protests must conform to the require­
ments of this subsection and subsection (c), and shall be resolved in 
accordance with the procedure set forth in subsections (d) - (j). Copies 
of the protest must be mailed, hand-delivered or sent by facsimile trans­
mission to the Purchasing Officer and other interested parties. 
(b) In the event of a timely protest under this section, the De­
partment shall not proceed further with the solicitation or with the 
award of the contract unless the Executive Director, after consultation 
with the Purchasing Officer and the General Counsel, makes a written 
determination that the award of the contract without delay is necessary 
to protect the best interests of the Department and the State. 
(c) Formal protest must be sworn and contain: 
(1) a specific identification of the statutory or regulatory 
provision(s) that the action complained of is alleged to have violated; 
(2) a specific description of each act alleged to have vio­
lated the statutory or regulatory provision(s) identified in paragraph (1); 
(3) a precise statement of the relevant facts; 
(4) identification of the issue or issues the protesting party 
argues must be resolved; 
(5) argument and authorities the protesting party offers in 
support of the protest; and 
(6) a statement that copies of the protest have been mailed, 
hand-delivered or sent by facsimile transmission to the Department and 
all other identifiable interested parties. 
(d) The Purchasing Officer shall have the authority, prior to an 
appeal to the Executive Director to settle and resolve the dispute con­
cerning the solicitation or award of a contract. The Purchasing Officer 
may solicit written responses to the protest from interested parties. 
(e) If the protest is not resolved by mutual agreement, the Pur­
chasing Officer may proceed, after consultation with the General Coun­
sel, with the issuance of a written determination on the protest as fol­
lows: 
(1) The Purchasing Officer may determine that no violation 
of rules or statutes has occurred and shall so inform the protesting party, 
the Executive Director, and any other interested parties by letter that 
includes the reasons for the determination. 
(2) If the Purchasing Officer determines that a violation of 
the rules or statutes may have occurred in a case where a contract has 
not been awarded, the Purchasing Officer shall so inform the protesting 
party, the Executive Director and other interested parties by letter that 
includes the reasons for the determination and the appropriate remedial 
action. 
(3) If the Purchasing Officer determines that a violation of 
the rules or statutes may have occurred in a case where a contract has 
been awarded, the Purchasing Officer shall so inform the protesting 
party, the Executive Director and other interested parties by letter that 
includes the reasons for the determination, which may include a decla­
ration that the contract is void. 
(f) The protesting party may appeal a determination of a 
protest by the Purchasing Officer to the Executive Director. An appeal 
of the Purchasing Officer’s determination must be in writing and must 
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be received in the Department’s office no later than 10 business days 
after the date of the Purchasing Officer’s determination. The appeal 
shall be limited to a review of the Purchasing Officer’s determination. 
Copies of the appeal must be mailed or delivered by the protesting 
party to the Purchasing Officer and other interested parties and must 
contain a certified statement that such copies have been provided. 
(g) The Executive Director may confer with the General Coun­
sel in a review of the matter appealed. The Executive Director has the 
discretion to consider documentation timely submitted by Departmen­
tal staff and interested parties. The Executive Director also has the 
discretion to refer the matter to the Commission for consideration at 
a regularly scheduled open meeting or may go forward with issuing a 
written decision on the protest. 
(h) If a protest is appealed to the Executive Director under sub­
section (f) and thereafter is referred to the Commission by the Execu­
tive Director under subsection (g), specific requirements apply as fol­
lows: 
(1) The Executive Director shall deliver copies of the ap­
peal and responses of interested parties, if any, to the Commission. 
(2) The Commission may consider documents that Depart­
mental staff or interested parties have submitted and may confer with 
the General Counsel in their review of the appeal. 
(3) The Commission’s determination of the appeal shall be 
made on the record and reflected in the minutes of the open meeting, 
and shall be final. 
(i) A protest or appeal that is not filed timely will not be consid­
ered unless good cause for the delay is shown or unless the Executive 
Director determines that a protest or appeal raises issues significant to 
procurement practices or procedures. 
(j) A decision issued either by the Commission in open meet­
ing, or in writing by the Executive Director, shall be the final adminis­
trative action of the Department. 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 
Filed with the Office of the Secretary of State on February 23, 
2009. 
TRD-200900808 
William H. Kuntz, Jr. 
Executive Director 
Texas Department of Licensing and Regulation 
Earliest possible date of adoption: April 5, 2009 
For further information, please call: (512) 463-7348 
SUBCHAPTER D. NEGOTIATION OF 
CERTAIN CONTRACT DISPUTES 
16 TAC §§55.50 - 55.61 
STATUTORY AUTHORITY 
The new rules are proposed as the result of a rule review con­
ducted in accordance with Texas Government Code §2001.039. 
The new rules are proposed under Texas Occupations Code, 
§51.201(b) and §51.203, which authorize the Commission, the 
Department’s governing body, to adopt rules as necessary to im­
plement Chapter 51 and any other law establishing a program 
regulated by the Department. In addition, the new rules are 
proposed under Texas Government Code, Chapter 2156, which 
requires state agencies making purchases to adopt the Texas 
Comptroller of Public Accounts’ rules related to bid opening and 
tabulation; Texas Government Code, Chapter 2161, which re­
quires a state agency to adopt the Texas Comptroller of Pub­
lic Accounts’ rules as the agency’s own rules for construction 
projects and purchases of goods and services; and Texas Gov­
ernment Code, Chapter 2260, which requires each state agency 
to develop rules to address contract disputes with vendors and to 
resolve those disputes through negotiation and/or mediation. Fi­
nally, the new rules are proposed in accordance with Texas Gov­
ernment Code, Chapters 552 and 2009; and Texas Civil Practice 
and Remedies Code, Chapters 107 and 154. 
STATUTORY PROVISIONS AFFECTED 
The statutory provisions affected by the proposal are those set 
forth in Texas Occupations Code, Chapter 51, the Commission’s 
and Department’s enabling statute. In addition, the following 
statutes establishing specific programs regulated by the Depart­
ment are affected: Texas Agriculture Code, Chapters 301 and 
302 (Weather Modification and Control); Texas Business and 
Commerce Code, Chapter 92 (Rental Purchase Agreements-
Loss Damage Waivers); Texas Government Code, Chapters 57 
(Licensed Court Interpreters) and 469 (Architectural Barriers); 
Texas Health and Safety Code, Chapters 76 (Discount Health 
Care Programs), 754 (Elevators and Escalators), and 755 (Boil­
ers); Texas Labor Code, Chapters 91 (Staff Leasing Services) 
and 92 (Temporary Common Worker Employers); and Texas Oc­
cupations Code, Chapters 953 (For Profit Legal Service Contract 
Companies), 1152 (Property Tax Consultants), 1202 (Industrial­
ized Housing and Buildings), 1302 (Air Conditioning and Refrig­
eration Contractors and Technicians), 1304 (Service Contract 
Providers and Administrators), 1305 (Electricians), 1601 (Bar­
bers), 1602 (Cosmetology), 1802 (Auctioneers), 1901 (Water 
Well Drillers), 1902 (Water Well Pump Installers), 2052 (Com­
bative Sports), 2105 (Talent Agencies), 2303 (Vehicle Storage 
Facilities), 2306 (Vehicle Protection Product Warrantors), 2308 
(Tow Trucks and Operators), and 2501 (Personnel Employment 
Services). No other statutes, articles, or codes are affected by 
the proposal. 
§55.50. Applicability. 
(a) In addition to the words and terms defined in §55.10, other 
words and terms, when used in this subchapter, shall have the meaning 
assigned by Texas Government Code, Chapter 2260, unless the context 
clearly indicates otherwise. 
(b) This subchapter applies to claims for breach of contract as­
serted by a contractor against the Department under Texas Government 
Code, Chapter 2260. 
(c) This subchapter does not apply to contracts: 
(1) between the Department and the federal government or 
its agencies, another state, or another nation; 
(2) between the Department and another unit of state gov­
ernment; 
(3) between the Department and a local governmental 
body, or a political subdivision of another state; 
(4) between a subcontractor and a contractor; 
(5) within the exclusive jurisdiction of state or local regu­
latory bodies; 
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(6) within the exclusive jurisdiction of federal courts or 
regulatory bodies; or 
(7) that are funded solely by federal grant funds. 
§55.51. Prerequisites to Suit. 
The procedures contained in this subchapter and Subchapter E are ex­
clusive and required prerequisites to suit against the Department under 
Texas Civil Practice and Remedies Code, Chapter 107 and Texas Gov­
ernment Code, Chapter 2260. 
§55.52. Sovereign Immunity. 
This subchapter does not waive the Department’s sovereign immunity 
to suit or liability. 
§55.53. Notice of Claim for Breach of Contract. 
(a) A contractor asserting a claim of breach of contract under 
Texas Government Code, Chapter 2260, shall file notice of the claim 
as provided by this section. 
(b) The notice of claim shall: 
(1) be in writing and signed by the contractor or the con­
tractor’s authorized representative; 
(2) be delivered by hand, certified mail return receipt re­
quested, or other verifiable delivery service, to the Department officer 
designated in the contract to receive a notice of claim of breach of con­
tract under Texas Government Code, Chapter 2260; if no person is des­
ignated in the contract, the notice shall be delivered to the Department; 
and 
(3) state in detail: 
(A) the nature of the alleged breach of contract, includ­
ing the date of the event that the contractor asserts as the basis of the 
claim and each contractual provision allegedly breached; 
(B) a description of damages that resulted from the al­
leged breach, including the amount and method used to calculate those 
damages; and 
(C) the legal theory of recovery, i.e., breach of contract, 
including the relationship between the alleged breach and the damages 
claimed. 
(c) The notice of claim shall be delivered no later than 180 
days after the date of the event that the contractor asserts as the basis 
of the claim. 
§55.54. Department Counterclaim. 
(a) If the Department asserts a counterclaim under Texas Gov­
ernment Code, Chapter 2260, the Department shall file notice of the 
counterclaim as provided by this section. 
(b) The notice of counterclaim shall: 
(1) be in writing; 
(2) be delivered by hand, certified mail return receipt re­
quested or other verifiable delivery service to the contractor or repre­
sentative of the contractor who signed the notice of claim of breach of 
contract; and 
(3) state in detail: 
(A) the nature of the counterclaim; 
(B) a description of damages or offsets sought, includ­
ing the amount and method used to calculate those damages or offsets; 
and 
(C) the legal theory supporting the counterclaim. 
(c) The notice of counterclaim shall be delivered to the con­
tractor no later than 60 days after the Department’s receipt of the con­
tractor’s notice of claim. 
(d) Nothing herein precludes the Department from initiating 
a lawsuit for damages against the contractor in a court of competent 
jurisdiction. 
§55.55. Duty to Negotiate. 
The parties shall negotiate in accordance with the timetable set forth in 
§55.56 to attempt to resolve all claims and counterclaims filed under 
this subchapter. No party is obligated to settle with the other party as a 
result of the negotiation. The parties may agree to mediate a claim in 
accordance with Subchapter E. 
§55.56. Timetable. 
(a) Following receipt of a contractor’s notice of claim, the 
Department or designated representative shall review the contrac­
tor’s claim and the Department’s counterclaim, if any, and initiate 
negotiations with the contractor to attempt to resolve the claim and 
counterclaim. 
(b) Subject to subsection (c), the parties shall begin negotia­
tions within a reasonable period of time, not to exceed 120 days after 
the date the Department receives the contractor’s notice of claim. 
(c) The parties may conduct negotiations according to an 
agreed schedule as long as they begin negotiations no later than the 
deadline set forth in subsection (b). 
(d) Subject to subsection (e), the parties shall complete the ne­
gotiations that are required by this subchapter as a prerequisite to a 
contractor’s request for contested case hearing no later than 270 days 
after the Department receives the contractor’s notice of claim. 
(e) The parties may agree in writing to extend the time for ne­
gotiations on or before the 270th day after the Department receives the 
contractor’s notice of claim. The agreement shall be signed by repre­
sentatives of the parties with authority to bind each respective party. 
(f) The contractor may request a contested case hearing before 
the State Office of Administrative Hearings (SOAH) pursuant to §55.61 
after the 270th day after the Department receives the contractor’s notice 
of claim, or the expiration of any extension agreed to under subsection 
(e). 
(g) The parties may agree to mediate the dispute at any time 
before the 120th day after the Department receives the contractor’s no­
tice of claim and before the expiration of any extension agreed to by 
the parties pursuant to subsection (e). The mediation shall be governed 
by Subchapter E. 
(h) Nothing in this section is intended to prevent the parties 
from commencing negotiations earlier than the deadline established in 
subsection (b), or from continuing or resuming negotiations after the 
contractor requests a contested case hearing before SOAH. 
§55.57. Conduct of Negotiation. 
(a) A negotiation under this division may be conducted by 
any method, technique, or procedure authorized under the contract or 
agreed upon by the parties. The parties may conduct negotiations with 
the assistance of one or more neutral third parties. The parties may 
choose to mediate their dispute in accordance with Subchapter E. 
(b) To facilitate meaningful evaluation and negotiation of the 
claims and any counterclaims, the parties may exchange relevant doc­
uments that support their respective claims, defenses, counterclaims or 
positions. 
(c) The Department may also negotiate, mediate, or settle with 
a contractor concerning any assertion by a contractor which does not 
PROPOSED RULES March 6, 2009 34 TexReg 1523 
♦ ♦ ♦ 
constitute either a notice of claim or a claim under this subchapter or 
Texas Government Code, Chapter 2260. Such actions by the Depart­
ment do not constitute a waiver of sovereign immunity or of statutory 
or regulatory requirements for a notice of claim. 
§55.58. Settlement Approval Procedures. 
The parties’ settlement approval procedures shall be disclosed prior to, 
or at the beginning of negotiations. To the extent possible, the parties 
shall select negotiators who are knowledgeable about the subject matter 
of the dispute, who are in a position to reach agreement, and who can 
credibly recommend approval of an agreement. 
§55.59. Settlement Agreement. 
(a) A settlement agreement may resolve an entire claim or any 
designated and severable portion of a claim. 
(b) To be enforceable, a settlement agreement must be in writ­
ing and signed by the Department, or the Department’s authorized rep­
resentative, and a representative of the contractor who has authority to 
bind the contractor. 
(c) A partial settlement does not waive a contractor’s rights 
under Texas Government Code, Chapter 2260, as to the parts of the 
claim that are not resolved. 
§55.60. Cost of Negotiation. 
Unless the parties agree otherwise, each party shall be responsible for 
its own costs incurred in connection with a negotiation, including, with­
out limitation, the costs of attorneys’ fees, consultant’s fees and expert’s 
fees. 
§55.61. Contested Case Hearings for Contract Disputes. 
(a) If a claim of breach of contract is not resolved in its entirety 
through negotiation or mediation in accordance with this subchapter or 
Subchapter E on or before the 270th day after the Department receives 
the notice of claim, or after the expiration of any extension agreed to 
by the parties pursuant to §55.56(e), the contractor may file a request 
with the Department for a contested case hearing before State Office of 
Administrative Hearings (SOAH). 
(b) A request for a contested case hearing must state the legal 
and factual basis for the claim and must be delivered to the Department 
within 90 days after the 270th day or the expiration of any written ex­
tension agreed to pursuant to §55.56(e). 
(c) The Department shall forward the contractor’s request for 
contested case hearing to the SOAH within a reasonable period of time, 
not to exceed 30 days, after receipt of the request. Referral of a request 
for hearing to SOAH does not constitute waiver by the Department of 
statutory or regulatory requirements for the notice of claim, the claim, 
or the request for hearing. 
(d) The parties may agree to submit the case to the SOAH be­
fore the 270th day after the notice of claim is received by the Depart­
ment if they have achieved a partial resolution of the claim or if an 
impasse has been reached in the negotiations and proceeding to a con­
tested case hearing would serve the interests of justice. 
(e) Contested case hearings shall be conducted in compliance 
with Texas Government Code, Chapter 2260, this subchapter, and the 
rules and procedures of the SOAH applicable to hearings on contract 
claims. 
(f) Provisions of Chapter 60 of this title, regarding requests 
for and conduct of contested case hearings, do not apply to hearings 
conducted under this subchapter. 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 
Filed with the  Office of the Secretary of State on February 23, 
2009. 
TRD-200900780 
William H. Kuntz, Jr. 
Executive Director 
Texas Department of Licensing and Regulation 
Earliest possible date of adoption: April 5, 2009 
For further information, please call: (512) 463-7348 
SUBCHAPTER E. MEDIATION OF CERTAIN 
CONTRACT DISPUTES 
16 TAC §§55.70 - 55.82 
STATUTORY AUTHORITY 
The new rules are proposed as the result of a rule review con­
ducted in accordance with Texas Government Code §2001.039. 
The new rules are proposed under Texas Occupations Code, 
§51.201(b) and §51.203, which authorize the Commission, the 
Department’s governing body, to adopt rules as necessary to im­
plement Chapter 51 and any other law establishing a program 
regulated by the Department. In addition, the new rules are 
proposed under Texas Government Code, Chapter 2156, which 
requires state agencies making purchases to adopt the Texas 
Comptroller of Public Accounts’ rules related to bid opening and 
tabulation; Texas Government Code, Chapter 2161, which re­
quires a state agency to adopt the Texas Comptroller of Pub­
lic Accounts’ rules as the agency’s own rules for construction 
projects and purchases of goods and services; and Texas Gov­
ernment Code, Chapter 2260, which requires each state agency 
to develop rules to address contract disputes with vendors and to 
resolve those disputes through negotiation and/or mediation. Fi­
nally, the new rules are proposed in accordance with Texas Gov­
ernment Code, Chapters 552 and 2009; and Texas Civil Practice 
and Remedies Code, Chapters 107 and 154. 
STATUTORY PROVISIONS AFFECTED 
The statutory provisions affected by the proposal are those set 
forth in Texas Occupations Code, Chapter 51, the Commission’s 
and Department’s enabling statute. In addition, the following 
statutes establishing specific programs regulated by the Depart­
ment are affected: Texas Agriculture Code, Chapters 301 and 
302 (Weather Modification and Control); Texas Business and 
Commerce Code, Chapter 92 (Rental Purchase Agreements-
Loss Damage Waivers); Texas Government Code, Chapters 57 
(Licensed Court Interpreters) and 469 (Architectural Barriers); 
Texas Health and Safety Code, Chapters 76 (Discount Health 
Care Programs), 754 (Elevators and Escalators), and 755 (Boil­
ers); Texas Labor Code, Chapters 91 (Staff Leasing Services) 
and 92 (Temporary Common Worker Employers); and Texas Oc­
cupations Code, Chapters 953 (For Profit Legal Service Contract 
Companies), 1152 (Property Tax Consultants), 1202 (Industrial­
ized Housing and Buildings), 1302 (Air Conditioning and Refrig­
eration Contractors and Technicians), 1304 (Service Contract 
Providers and Administrators), 1305 (Electricians), 1601 (Bar­
bers), 1602 (Cosmetology), 1802 (Auctioneers), 1901 (Water 
Well Drillers), 1902 (Water Well Pump Installers), 2052 (Com­
bative Sports), 2105 (Talent Agencies), 2303 (Vehicle Storage 
Facilities), 2306 (Vehicle Protection Product Warrantors), 2308 
(Tow Trucks and Operators), and 2501 (Personnel Employment 
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Services). No other statutes, articles, or codes are affected by 
the proposal. 
§55.70. Applicability. 
(a) In addition to the words and terms defined in §55.10, other 
words and terms, when used in this subchapter, shall have the meaning 
assigned by Texas Government Code, Chapter 2260, unless the context 
clearly indicates otherwise. 
(b) This subchapter applies to claims for breach of contract as­
serted by a contractor against the Department under Texas Government 
Code, Chapter 2260. 
(c) This subchapter does not apply to contracts: 
(1) between the Department and the federal government or 
its agencies, another state, or another nation; 
(2) between the Department and another unit of state gov­
ernment; 
(3) between the Department and a local governmental 
body, or a political subdivision of another state; 
(4) between a subcontractor and a contractor; 
(5) within the exclusive jurisdiction of state or local regu­
latory bodies; 
(6) within the exclusive jurisdiction of federal courts or 
regulatory bodies; or 
(7) that are funded solely by federal grant funds. 
§55.71. Prerequisites to Suit. 
The procedures contained in this subchapter and Subchapter D are ex­
clusive and required prerequisites to suit against the Department under 
Texas Civil Practice and Remedies Code, Chapter 107 and Texas Gov­
ernment Code, Chapter 2260. 
§55.72. Sovereign Immunity. 
This subchapter does not waive the Department’s sovereign immunity 
to suit or liability. 
§55.73. Mediation. 
The parties may agree to mediate, through an impartial third party who 
is acceptable to both parties, a claim filed under Subchapter D. The 
parties may be assisted in the mediation by legal counsel or other indi­
vidual. 
§55.74. Appointment of the Mediator. 
(a) For each claim referred for mediation, the ADR Adminis­
trator shall: 
(1) preside over the mediation proceeding; 
(2) assign a Departmental mediator; 
(3) appoint a mediator from another state agency; or 
(4) appoint a private mediator. 
(b) A private mediator may be hired provided that: 
(1) the parties unanimously agree to use a private mediator; 
(2) the parties unanimously agree to the selection of the 
person to serve as the private mediator; and 
(3) the private mediator agrees to be subject to the direction 
of the ADR Administrator and to all time limits imposed by the ADR 
Administrator, statute or regulation. 
(c) If a private mediator or a mediator from another state 
agency is used, the costs for the services of the mediator shall be 
apportioned equally among the parties, unless otherwise agreed upon 
by the parties, and shall be paid directly to the mediator. 
(d) Unless the parties agree otherwise in writing, each party 
shall be responsible for its own costs incurred in connection with the 
mediation, including without limitation, costs of document reproduc­
tion, attorney’s fees, consultant fees and expert fees. 
(e) The ADR Administrator may assign a substitute or addi­
tional mediator to a proceeding as the ADR Administrator deems nec­
essary. 
§55.75. Qualifications of the Mediator. 
(a) All mediators must have completed a minimum of 40 hours 
of Texas mediation training as prescribed under Texas Civil Practices 
and Remedies Code, Chapter 154. 
(b) All mediators shall subscribe to the ethical guidelines for 
mediators adopted by the ADR Section of the State Bar of Texas. 
§55.76. Disqualifications of the Mediator. 
(a) If the mediator is a State Office of Administrative Hearings 
ALJ, that person will not also sit as the ALJ for the case if the claim 
goes to hearing. 
(b) If the mediator is an employee of the Department and the 
dispute does not settle, that mediator will not have any further contact 
or involvement concerning the claim. 
§55.77. Qualified Immunity of the Mediator. 
The mediator shall have the qualified immunity prescribed by the Texas 
Civil Practice and Remedies Code §154.055, if applicable. 
§55.78. Confidentiality of Mediation and Final Settlement Agree-
ment. 
(a) A mediation conducted under this division is confidential 
in accordance with Texas Government Code, §2009.054 and Texas 
Civil Practice and Remedies Code §154.053 and §154.073. 
(b) The confidentiality of a final settlement agreement, to 
which the Department is a signatory that is reached as a result of 
the mediation is governed by the Public Information Act, Texas 
Government Code, Chapter 552. 
§55.79. Settlement Approval Procedures. 
The parties’ settlement approval procedures shall be disclosed by the 
parties prior to the mediation. To the extent possible, the parties shall 
select representatives who are knowledgeable about the subject matter 
of the dispute, who are in a position to reach agreement, and who can 
credibly recommend approval of an agreement. 
§55.80. Initial Settlement Agreement. 
Any settlement agreement reached during mediation shall be signed by 
representatives of the contractor and the Department, and shall describe 
any procedures that the parties must follow to obtain final and binding 
approval of the agreement. 
§55.81. Final Settlement Agreement. 
A final settlement agreement reached during or as a result of a medi­
ation that resolves an entire claim or counterclaim, or any designated 
and severable portion of a claim or counterclaim, shall comply with 
§55.59. 
§55.82. Referral to State Office of Administrative Hearings. 
If mediation does not resolve the claim to the satisfaction of the con­
tractor, the contractor may request that the claim be referred to State 
Office of Administrative Hearings in accordance with §55.61. 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 
PROPOSED RULES March 6, 2009 34 TexReg 1525 
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Filed with the Office of the Secretary of State on February 23, 
2009. 
TRD-200900781 
    William H. Kuntz, Jr.
Executive Director 
Texas Department of Licensing and Regulation 
Earliest possible date of adoption: April 5, 2009 
For further information, please call: (512) 463-7348 
CHAPTER 60. TEXAS COMMISSION OF 
LICENSING AND REGULATION 
The Texas Department of Licensing and Regulation ("Depart­
ment") proposes the repeal of existing rules at 16 Texas Admin­
istrative Code Chapter 60, §§60.1, 60.10, 60.60 - 60.66, 60.80 ­
60.84, 60.100, 60.101, 60.150 - 60.160, 60.170 - 60.173, 60.200, 
60.210, 60.220, 60.230, 60.240, and 60.241; and proposes new 
rules §§60.1, 60.10, 60.20 - 60.24, 60.30, 60.31, 60.40, 60.50 ­
60.54, 60.80 - 60.83, 60.100 - 60.102, 60.200, 60.300 - 60.311, 
and 60.400 - 60.409, regarding procedural rules related to the 
Texas Commission of Licensing and Regulation ("Commission") 
and the Department. 
JUSTIFICATION 
The current rules at 16 TAC Chapter 60 implement the statutory 
requirements under Texas Occupations Code, Chapter 51, the 
enabling statute for the Commission and the Department. As the 
result of a rule review conducted in accordance with Texas Gov­
ernment Code §2001.039 see the October 12, 2008, issue of the 
Texas Register (33 TexReg 8562). The Department is proposing 
that the current rules be repealed and replaced with two new rule 
chapters. The Department has determined that these changes 
are necessary to ensure that the rules: (1) include and accu­
rately reflect all of the requirements of Texas Occupations Code, 
Chapter 51 and other statutes affecting state agencies; (2) re­
flect the Commission’s and the Department’s current policies, 
procedures and practices; and (3) do not contain provisions that 
are more appropriately located elsewhere, such as an employee 
handbook. 
EXPLANATION OF NEW RULES 
The current rules at 16 TAC Chapter 60 address the responsi­
bilities of the Commission and the Department, and include pro­
visions addressing licensees, applicants, vendors and potential 
contractors. Proposed new Chapter 55, which is published in the 
Proposed Rules section of this issue of the Texas Register, ad­
dresses administrative services issues including procurements, 
contracts, and vendor contract disputes. Proposed new Chap­
ter 60 addresses the role and responsibilities of the Commission 
and the Department and various issues involving licensees, li­
cense applicants, and other interested parties. The proposed 
new rules include many of the provisions found in the current 
Chapter 60 rules, which are being repealed. 
Proposed new Chapter 60 has 10 subchapters. Subchapter A 
states the statutory authority for adopting rules and provides def­
initions used in the chapter. Subchapter B provides details re­
garding the powers and responsibilities of the Commission and 
the Department and provides information regarding public meet­
ings and advisory boards. Subchapter C provides details regard­
ing the statutory authority of the Department to issue and renew 
licenses and documents current licensing practices and proce­
dures that are applicable to all licensing programs. 
Subchapter D documents the Commission’s and Department’s 
authority under Texas Occupations Code, Chapter  53 to deny  
an initial or renewal license application, to suspend or revoke 
a current license, or to deny a person the opportunity to take 
an examination if the person has a criminal conviction. Sub­
chapter E provides information regarding examinations includ­
ing rescheduling, security, and results. Subchapter F sets out 
the fees that are applicable for all programs. 
Subchapter G addresses the rulemaking authority of the Com­
mission and the Department. Subchapter H provides information 
regarding the Department’s complaint handling processes. Sub­
chapter I sets out the processes and procedures for contested 
cases. Subchapter J reflects the agency’s use of mediation to 
resolve disputes in contested cases. 
FISCAL IMPACT ON STATE AND LOCAL GOVERNMENT 
William H. Kuntz, Jr., Executive Director, has determined that for 
the first five-year period the proposed repeal and new rules are 
in effect, there will be no direct cost to state or local government 
as a result of enforcing or administering the proposed rules. 
PUBLIC BENEFITS 
Mr. Kuntz also has determined that for each year of the first 
five-year period the proposed repeal and new rules are in effect, 
the public benefit will be rules that provide more information to 
the public and that reflect the current policies, practices and pro­
cedures of the Commission and the Department. In addition, 
because of the structure and organization of the proposed new 
rules, it should be easier for licensees, applicants, and the gen­
eral public to find the specific information they are searching for 
in the rules. 
PROBABLE ECONOMIC COSTS 
Mr. Kuntz has determined that there are no anticipated economic 
costs to small or micro-businesses or to persons who are re­
quired to comply with the repeal and new rules as proposed. 
ECONOMIC IMPACT STATEMENT AND REGULATORY FLEX­
IBILITY ANALYSIS 
Since the agency has determined that the rules will have no ad­
verse economic effect on small or micro-businesses, preparation 
of an Economic Impact Statement and a Regulatory Flexibility 
Analysis, as detailed under Texas Government Code §2006.002, 
are not required. 
PUBLIC COMMENTS 
Comments on the proposal may be submitted by mail to Car­
oline Jackson, Legal Assistant, Texas Department of Licensing 
and Regulation, P.O. Box 12157, Austin, Texas 78711, or by fac­
simile to (512) 475-3032, or electronically to erule.comments@li­
cense.state.tx.us. The deadline for comments is 30 days after 
publication in the Texas Register. 
SUBCHAPTER A. AUTHORITY AND 
RESPONSIBILITIES 
16 TAC §60.1, §60.10 
(Editor’s note: The text of the following sections proposed for repeal 
will not be published. The sections may be examined in the offices 
of the Texas Department of Licensing and Regulation or in the Texas 
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Register office, Room 245, James Earl Rudder Building, 1019 Brazos 
Street, Austin.) 
STATUTORY AUTHORITY 
The repeal is proposed as the result of a rule review conducted 
in accordance with Texas Government Code §2001.039. The 
repeal is proposed under Texas Occupations Code, §51.201(b) 
and §51.203, which authorize the Commission, the Depart­
ment’s governing body, to adopt rules as necessary to implement 
Chapter 51 and any other law establishing a program regulated 
by the Department. 
STATUTORY PROVISIONS AFFECTED 
The statutory provisions affected by the repeal are those set 
forth in Texas Occupations Code, Chapter 51, the Commission’s 
and Department’s enabling statute. In addition, the following 
statutes establishing specific programs regulated by the Depart­
ment are affected: Texas Agriculture Code, Chapters 301 and 
302 (Weather Modification and Control); Texas Business and 
Commerce Code, Chapter 92 (Rental Purchase Agreements-
Loss Damage Waivers); Texas Government Code, Chapters 57 
(Licensed Court Interpreters) and 469 (Architectural Barriers); 
Texas Health and Safety Code, Chapters 76 (Discount Health 
Care Programs), 754 (Elevators and Escalators), and 755 (Boil­
ers); Texas Labor Code, Chapters 91 (Staff Leasing Services) 
and 92 (Temporary Common Worker Employers); and Texas Oc­
cupations Code, Chapters 953 (For Profit Legal Service Contract 
Companies), 1152 (Property Tax Consultants), 1202 (Industrial­
ized Housing and Buildings), 1302 (Air Conditioning and Refrig­
eration Contractors and Technicians), 1304 (Service Contract 
Providers and Administrators), 1305 (Electricians), 1601 (Bar­
bers), 1602 (Cosmetology), 1802 (Auctioneers), 1901 (Water 
Well Drillers), 1902 (Water Well Pump Installers), 2052 (Com­
bative Sports), 2105 (Talent Agencies), 2303 (Vehicle Storage 
Facilities), 2306 (Vehicle Protection Product Warrantors), 2308 
(Tow Trucks and Operators), and 2501 (Personnel Employment 




This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 
Filed with the Office of the Secretary of State on February 23, 
2009. 
TRD-200900782 
William H. Kuntz, Jr. 
Executive Director 
Texas Department of Licensing and Regulation 
Earliest possible date of adoption: April 5, 2009 
For further information, please call: (512) 463-7348 
SUBCHAPTER B. ORGANIZATION 
16 TAC §§60.60 - 60.66 
(Editor’s note: The text of the following sections proposed for repeal 
will not be published. The sections may be examined in the offices 
of the Texas Department of Licensing and Regulation or in the Texas 
Register office, Room 245, James Earl Rudder Building, 1019 Brazos 
Street, Austin.) 
The repeal is proposed as the result of a rule review conducted 
in accordance with Texas Government Code §2001.039. The 
repeal is proposed under Texas Occupations Code, §51.201(b) 
and §51.203, which authorize the Commission, the Depart­
ment’s governing body, to adopt rules as necessary to implement 
Chapter 51 and any other law establishing a program regulated 
by the Department. 
STATUTORY PROVISIONS AFFECTED 
The statutory provisions affected by the repeal are those set 
forth in Texas Occupations Code, Chapter 51, the Commission’s 
and Department’s enabling statute. In addition, the following 
statutes establishing specific programs regulated by the Depart­
ment are affected: Texas Agriculture Code, Chapters 301 and 
302 (Weather Modification and Control); Texas Business and 
Commerce Code, Chapter 92 (Rental Purchase Agreements-
Loss Damage Waivers); Texas Government Code, Chapters 57 
(Licensed Court Interpreters) and 469 (Architectural Barriers); 
Texas Health and Safety Code, Chapters 76 (Discount Health 
Care Programs), 754 (Elevators and Escalators), and 755 (Boil­
ers); Texas Labor Code, Chapters 91 (Staff Leasing Services) 
and 92 (Temporary Common Worker Employers); and Texas Oc­
cupations Code, Chapters 953 (For Profit Legal Service Contract 
Companies), 1152 (Property Tax Consultants), 1202 (Industrial­
ized Housing and Buildings), 1302 (Air Conditioning and Refrig­
eration Contractors and Technicians), 1304 (Service Contract 
Providers and Administrators), 1305 (Electricians), 1601 (Bar­
bers), 1602 (Cosmetology), 1802 (Auctioneers), 1901 (Water 
Well Drillers), 1902 (Water Well Pump Installers), 2052 (Com­
bative Sports), 2105 (Talent Agencies), 2303 (Vehicle Storage 
Facilities), 2306 (Vehicle Protection Product Warrantors), 2308 
(Tow Trucks and Operators), and 2501 (Personnel Employment 
Services). No other statutes, articles, or codes are affected by 
the proposal. 
§60.60. Responsibilities of the Commission--General Provisions.
 
§60.61. Responsibilities of the Commission--Meetings.
 
§60.62. General Powers and Duties of the Commission.
 
§60.63. Responsibilities of the Department and Executive Director.
 
§60.64. Duration of Advisory Committee/Boards/Councils.
 




This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 
Filed with the Office of the Secretary of State on February 23, 
2009. 
TRD-200900783 
William H. Kuntz, Jr. 
Executive Director 
Texas Department of Licensing and Regulation 
Earliest possible date of adoption: April 5, 2009 
For further information, please call: (512) 463-7348 
SUBCHAPTER C. FEES 
16 TAC §§60.80 - 60.84 
(Editor’s note: The text of the following sections proposed for repeal 
will not be published. The sections may be examined in the offices 
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of the Texas Department of Licensing and Regulation or in the Texas 
Register office, Room 245, James Earl Rudder Building, 1019 Brazos 
Street, Austin.) 
The repeal is proposed as the result of a rule review conducted 
in accordance with Texas Government Code §2001.039. The 
repeal is proposed under Texas Occupations Code, §51.201(b) 
and §51.203, which authorize the Commission, the Depart­
ment’s governing body, to adopt rules as necessary to implement 
Chapter 51 and any other law establishing a program regulated 
by the Department. 
STATUTORY PROVISIONS AFFECTED 
The statutory provisions affected by the repeal are those set 
forth in Texas Occupations Code, Chapter 51, the Commission’s 
and Department’s enabling statute. In addition, the following 
statutes establishing specific programs regulated by the Depart­
ment are affected: Texas Agriculture Code, Chapters 301 and 
302 (Weather Modification and Control); Texas Business and 
Commerce Code, Chapter 92 (Rental Purchase Agreements-
Loss Damage Waivers); Texas Government Code, Chapters 57 
(Licensed Court Interpreters) and 469 (Architectural Barriers); 
Texas Health and Safety Code, Chapters 76 (Discount Health 
Care Programs), 754 (Elevators and Escalators), and 755 (Boil­
ers); Texas Labor Code, Chapters 91 (Staff Leasing Services) 
and 92 (Temporary Common Worker Employers); and Texas Oc­
cupations Code, Chapters 953 (For Profit Legal Service Contract 
Companies), 1152 (Property Tax Consultants), 1202 (Industrial­
ized Housing and Buildings), 1302 (Air Conditioning and Refrig­
eration Contractors and Technicians), 1304 (Service Contract 
Providers and Administrators), 1305 (Electricians), 1601 (Bar­
bers), 1602 (Cosmetology), 1802 (Auctioneers), 1901 (Water 
Well Drillers), 1902 (Water Well Pump Installers), 2052 (Com­
bative Sports), 2105 (Talent Agencies), 2303 (Vehicle Storage 
Facilities), 2306 (Vehicle Protection Product Warrantors), 2308 
(Tow Trucks and Operators), and 2501 (Personnel Employment 
Services). No other statutes, articles, or codes are affected by 
the proposal. 
§60.80. Program Fees. 
§60.81. Charges for Providing Copies of Public Information. 
§60.82. Dishonored Check Fee. 
§60.83. Late Renewal Fees.  
§60.84. Examination Fee Refund or Examination Rescheduling. 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 
Filed with the Office of the Secretary of State on February 23, 
2009. 
TRD-200900784 
William H. Kuntz, Jr. 
Executive Director 
Texas Department of Licensing and Regulation 
Earliest possible date of adoption: April 5, 2009 
For further information, please call: (512) 463-7348 
SUBCHAPTER D. PRACTICE AND 
PROCEDURE 
16 TAC §§60.100, 60.101, 60.150 - 60.160, 60.170 - 60.173 
(Editor’s note: The text of the following sections proposed for repeal 
will not be published. The sections may be examined in the offices 
of the Texas Department of Licensing and Regulation or in the Texas 
Register office, Room 245, James Earl Rudder Building, 1019 Brazos 
Street, Austin.) 
The repeal is proposed as the result of a rule review conducted 
in accordance with Texas Government Code §2001.039. The 
repeal is proposed under Texas Occupations Code, §51.201(b) 
and §51.203, which authorize the Commission, the Depart­
ment’s governing body, to adopt rules as necessary to implement 
Chapter 51 and any other law establishing a program regulated 
by the Department. 
STATUTORY PROVISIONS AFFECTED 
The statutory provisions affected by the repeal are those set 
forth in Texas Occupations Code, Chapter 51, the Commission’s 
and Department’s enabling statute. In addition, the following 
statutes establishing specific programs regulated by the Depart­
ment are affected: Texas Agriculture Code, Chapters 301 and 
302 (Weather Modification and Control); Texas Business and 
Commerce Code, Chapter 92 (Rental Purchase Agreements-
Loss Damage Waivers); Texas Government Code, Chapters 57 
(Licensed Court Interpreters) and 469 (Architectural Barriers); 
Texas Health and Safety Code, Chapters 76 (Discount Health 
Care Programs), 754 (Elevators and Escalators), and 755 (Boil­
ers); Texas Labor Code, Chapters 91 (Staff Leasing Services) 
and 92 (Temporary CommonWorker Employers); and Texas Oc­
cupations Code, Chapters 953 (For Profit Legal Service Contract 
Companies), 1152 (Property Tax Consultants), 1202 (Industrial­
ized Housing and Buildings), 1302 (Air Conditioning and Refrig­
eration Contractors and Technicians), 1304 (Service Contract 
Providers and Administrators), 1305 (Electricians), 1601 (Bar­
bers), 1602 (Cosmetology), 1802 (Auctioneers), 1901 (Water 
Well Drillers), 1902 (Water Well Pump Installers), 2052 (Com­
bative Sports), 2105 (Talent Agencies), 2303 (Vehicle Storage 
Facilities), 2306 (Vehicle Protection Product Warrantors), 2308 
(Tow Trucks and Operators), and 2501 (Personnel Employment 
Services). No other statutes, articles, or codes are affected by 
the proposal. 
§60.100. Purpose and Scope.
 
§60.101. Filing, Computation of Time, and Notice.
 
§60.150. Disposition by Agreement.
 
§60.151. Alternative Dispute Resolution.
 
§60.152. Referral of Contested Matter for Alternative Dispute Reso-
lution Procedures.
 
§60.153. Appointment of Mediator.
 
§60.154. Qualifications of Mediators.
 








§60.159. Place and Nature of Hearings.
 
§60.160. Failure to Attend Hearing and Default.
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§60.170. The Adjudicative Hearing Record. 
§60.171. Proposals for Decision. 
§60.172. Filing of Exceptions and Replies. 
§60.173. Final Orders, Motions for Rehearing, and Emergency Or-
ders. 
This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 
Filed with the Office of the Secretary of State on February 23,
2009. 
TRD-200900785 
William H. Kuntz, Jr. 
Executive Director 
Texas Department of Licensing and Regulation 
Earliest possible date of adoption: April 5, 2009 
 
 
For further information, please call: (512) 463-7348 
SUBCHAPTER E. ADMINISTRATION 
DIVISION 1. VEHICLES 
16 TAC §60.200 
(Editor’s note: The text of the following section proposed for repeal 
will not be published. The section may be examined in the offices of the 
Texas Department of Licensing and Regulation or in the Texas Register 
office, Room 245, James Earl Rudder Building, 1019 Brazos Street, 
Austin.) 
The repeal is proposed as the result of a rule review conducted 
in accordance with Texas Government Code §2001.039. The 
repeal is proposed under Texas Occupations Code, §51.201(b) 
and §51.203, which authorize the Commission, the Depart­
ment’s governing body, to adopt rules as necessary to implement 
Chapter 51 and any other law establishing a program regulated 
by the Department. 
STATUTORY PROVISIONS AFFECTED 
The statutory provisions affected by the repeal are those set 
forth in Texas Occupations Code, Chapter 51, the Commission’s 
and Department’s enabling statute. In addition, the following 
statutes establishing specific programs regulated by the Depart­
ment are affected: Texas Agriculture Code, Chapters 301 and 
302 (Weather Modification and Control); Texas Business and 
Commerce Code, Chapter 92 (Rental Purchase Agreements-
Loss Damage Waivers); Texas Government Code, Chapters 57 
(Licensed Court Interpreters) and 469 (Architectural Barriers); 
Texas Health and Safety Code, Chapters 76 (Discount Health 
Care Programs), 754 (Elevators and Escalators), and 755 (Boil­
ers); Texas Labor Code, Chapters 91 (Staff Leasing Services) 
and 92 (Temporary Common Worker Employers); and Texas Oc­
cupations Code, Chapters 953 (For Profit Legal Service Contract 
Companies), 1152 (Property Tax Consultants), 1202 (Industrial­
ized Housing and Buildings), 1302 (Air Conditioning and Refrig­
eration Contractors and Technicians), 1304 (Service Contract 
Providers and Administrators), 1305 (Electricians), 1601 (Bar­
bers), 1602 (Cosmetology), 1802 (Auctioneers), 1901 (Water 
Well Drillers), 1902 (Water Well Pump Installers), 2052 (Com­
bative Sports), 2105 (Talent Agencies), 2303 (Vehicle Storage 
Facilities), 2306 (Vehicle Protection Product Warrantors), 2308 
(Tow Trucks and Operators), and 2501 (Personnel Employment 
Services). No other statutes, articles, or codes are affected by 
the proposal. 
§60.200. Assignment and Use of Agency Vehicles. 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 
Filed with the Office of the Secretary of State on February 23, 
2009. 
TRD-200900786 
William H. Kuntz, Jr. 
Executive Director 
Texas Department of Licensing and Regulation 
Earliest possible date of adoption: April 5, 2009 
For further information, please call: (512) 463-7348 
♦ ♦ ♦ 
DIVISION 2. TRAINING 
16 TAC §60.210 
(Editor’s note: The text of the following section proposed for repeal 
will not be published. The section may be examined in the offices of the 
Texas Department of Licensing and Regulation or in the Texas Register 
office, Room 245, James Earl Rudder Building, 1019 Brazos Street, 
Austin.) 
The repeal is proposed as the result of a rule review conducted 
in accordance with Texas Government Code §2001.039. The 
repeal is proposed under Texas Occupations Code, §51.201(b) 
and §51.203, which authorize the Commission, the Depart­
ment’s governing body, to adopt rules as necessary to implement 
Chapter 51 and any other law establishing a program regulated 
by the Department. 
STATUTORY PROVISIONS AFFECTED 
The statutory provisions affected by the repeal are those set 
forth in Texas Occupations Code, Chapter 51, the Commission’s 
and Department’s enabling statute. In addition, the following 
statutes establishing specific programs regulated by the Depart­
ment are affected: Texas Agriculture Code, Chapters 301 and 
302 (Weather Modification and Control); Texas Business and 
Commerce Code, Chapter 92 (Rental Purchase Agreements-
Loss Damage Waivers); Texas Government Code, Chapters 57 
(Licensed Court Interpreters) and 469 (Architectural Barriers); 
Texas Health and Safety Code, Chapters 76 (Discount Health 
Care Programs), 754 (Elevators and Escalators), and 755 (Boil­
ers); Texas Labor Code, Chapters 91 (Staff Leasing Services) 
and 92 (Temporary Common Worker Employers); and Texas Oc­
cupations Code, Chapters 953 (For Profit Legal Service Contract 
Companies), 1152 (Property Tax Consultants), 1202 (Industrial­
ized Housing and Buildings), 1302 (Air Conditioning and Refrig­
eration Contractors and Technicians), 1304 (Service Contract 
Providers and Administrators), 1305 (Electricians), 1601 (Bar­
bers), 1602 (Cosmetology), 1802 (Auctioneers), 1901 (Water 
Well Drillers), 1902 (Water Well Pump Installers), 2052 (Com­
bative Sports), 2105 (Talent Agencies), 2303 (Vehicle Storage 
Facilities), 2306 (Vehicle Protection Product Warrantors), 2308 
(Tow Trucks and Operators), and 2501 (Personnel Employment 
Services). No other statutes, articles, or codes are affected by 
the proposal. 
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§60.210. Employee Training and Education. 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 
Filed with the Office of the Secretary of State on February 23, 
2009. 
TRD-200900787 
William H. Kuntz, Jr. 
Executive Director 
Texas Department of Licensing and Regulation 
Earliest possible date of adoption: April 5, 2009 
For further information, please call: (512) 463-7348 
DIVISION 3. HISTORICALLY UNDERUTI­
LIZED BUSINESSES 
16 TAC §60.220 
(Editor’s note: The text of the following section proposed for repeal 
will not be published. The section may be examined in the offices of the 
Texas Department of Licensing and Regulation or in the Texas Register 
office, Room 245, James Earl Rudder Building, 1019 Brazos Street, 
Austin.) 
The repeal is proposed as the result of a rule review conducted 
in accordance with Texas Government Code §2001.039. The 
repeal is proposed under Texas Occupations Code, §51.201(b) 
and §51.203, which authorize the Commission, the Depart­
ment’s governing body, to adopt rules as necessary to implement 
Chapter 51 and any other law establishing a program regulated 
by the Department. 
STATUTORY PROVISIONS AFFECTED 
The statutory provisions affected by the repeal are those set 
forth in Texas Occupations Code, Chapter 51, the Commission’s 
and Department’s enabling statute. In addition, the following 
statutes establishing specific programs regulated by the Depart­
ment are affected: Texas Agriculture Code, Chapters 301 and 
302 (Weather Modification and Control); Texas Business and 
Commerce Code, Chapter 92 (Rental Purchase Agreements-
Loss Damage Waivers); Texas Government Code, Chapters 57 
(Licensed Court Interpreters) and 469 (Architectural Barriers); 
Texas Health and Safety Code, Chapters 76 (Discount Health 
Care Programs), 754 (Elevators and Escalators), and 755 (Boil­
ers); Texas Labor Code, Chapters 91 (Staff Leasing Services) 
and 92 (Temporary Common Worker Employers); and Texas Oc­
cupations Code, Chapters 953 (For Profit Legal Service Contract 
Companies), 1152 (Property Tax Consultants), 1202 (Industrial­
ized Housing and Buildings), 1302 (Air Conditioning and Refrig­
eration Contractors and Technicians), 1304 (Service Contract 
Providers and Administrators), 1305 (Electricians), 1601 (Bar­
bers), 1602 (Cosmetology), 1802 (Auctioneers), 1901 (Water 
Well Drillers), 1902 (Water Well Pump Installers), 2052 (Com­
bative Sports), 2105 (Talent Agencies), 2303 (Vehicle Storage 
Facilities), 2306 (Vehicle Protection Product Warrantors), 2308 
(Tow Trucks and Operators), and 2501 (Personnel Employment 
Services). No other statutes, articles, or codes are affected by 
the proposal. 
§60.220. Historically Underutilized Businesses Program. 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 
Filed with the  Office of the Secretary of State on February 23, 
2009. 
TRD-200900788 
William H. Kuntz, Jr. 
Executive Director 
Texas Department of Licensing and Regulation 
Earliest possible date of adoption: April 5, 2009 
For further information, please call: (512) 463-7348 
DIVISION 4. BID OPENING AND 
TABULATION 
16 TAC §60.230 
(Editor’s note: The text of the following section proposed for repeal 
will not be published. The section may be examined in the offices of the 
Texas Department of Licensing and Regulation or in the Texas Register 
office, Room 245, James Earl Rudder Building, 1019 Brazos Street, 
Austin.) 
The repeal is proposed as the result of a rule review conducted 
in accordance with Texas Government Code §2001.039. The 
repeal is proposed under Texas Occupations Code, §51.201(b) 
and §51.203, which authorize the Commission, the Depart­
ment’s governing body, to adopt rules as necessary to implement 
Chapter 51 and any other law establishing a program regulated 
by the Department. 
STATUTORY PROVISIONS AFFECTED 
The statutory provisions affected by the repeal are those set 
forth in Texas Occupations Code, Chapter 51, the Commission’s 
and Department’s enabling statute. In addition, the following 
statutes establishing specific programs regulated by the Depart­
ment are affected: Texas Agriculture Code, Chapters 301 and 
302 (Weather Modification and Control); Texas Business and 
Commerce Code, Chapter 92 (Rental Purchase Agreements-
Loss Damage Waivers); Texas Government Code, Chapters 57 
(Licensed Court Interpreters) and 469 (Architectural Barriers); 
Texas Health and Safety Code, Chapters 76 (Discount Health 
Care Programs), 754 (Elevators and Escalators), and 755 (Boil­
ers); Texas Labor Code, Chapters 91 (Staff Leasing Services) 
and 92 (Temporary Common Worker Employers); and Texas Oc­
cupations Code, Chapters 953 (For Profit Legal Service Contract 
Companies), 1152 (Property Tax Consultants), 1202 (Industrial­
ized Housing and Buildings), 1302 (Air Conditioning and Refrig­
eration Contractors and Technicians), 1304 (Service Contract 
Providers and Administrators), 1305 (Electricians), 1601 (Bar­
bers), 1602 (Cosmetology), 1802 (Auctioneers), 1901 (Water 
Well Drillers), 1902 (Water Well Pump Installers), 2052 (Com­
bative Sports), 2105 (Talent Agencies), 2303 (Vehicle Storage 
Facilities), 2306 (Vehicle Protection Product Warrantors), 2308 
(Tow Trucks and Operators), and 2501 (Personnel Employment 
Services). No other statutes, articles, or codes are affected by 
the proposal. 
§60.230. Bid Opening and Tabulation. 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 
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Filed with the Office of the Secretary of State on February 23, 
2009. 
TRD-200900789 
William H. Kuntz, Jr. 
Executive Director 
Texas Department of Licensing and Regulation 
Earliest possible date of adoption: April 5, 2009 
For further information, please call: (512) 463-7348 
DIVISION 5. VENDOR PROTESTS 
16 TAC §60.240, §60.241 
(Editor’s note: The text of the following sections proposed for repeal 
will not be published. The sections may be examined in the offices 
of the Texas Department of Licensing and Regulation or in the Texas 
Register office, Room 245, James Earl Rudder Building, 1019 Brazos 
Street, Austin.) 
The repeal is proposed as the result of a rule review conducted 
in accordance with Texas Government Code §2001.039. The 
repeal is proposed under Texas Occupations Code, §51.201(b) 
and §51.203, which authorize the Commission, the Depart­
ment’s governing body, to adopt rules as necessary to implement 
Chapter 51 and any other law establishing a program regulated 
by the Department. 
STATUTORY PROVISIONS AFFECTED 
The statutory provisions affected by the repeal are those set 
forth in Texas Occupations Code, Chapter 51, the Commission’s 
and Department’s enabling statute. In addition, the following 
statutes establishing specific programs regulated by the Depart­
ment are affected: Texas Agriculture Code, Chapters 301 and 
302 (Weather Modification and Control); Texas Business and 
Commerce Code, Chapter 92 (Rental Purchase Agreements-
Loss Damage Waivers); Texas Government Code, Chapters 57 
(Licensed Court Interpreters) and 469 (Architectural Barriers); 
Texas Health and Safety Code, Chapters 76 (Discount Health 
Care Programs), 754 (Elevators and Escalators), and 755 (Boil­
ers); Texas Labor Code, Chapters 91 (Staff Leasing Services) 
and 92 (Temporary Common Worker Employers); and Texas Oc­
cupations Code, Chapters 953  (For  Profit Legal Service Contract 
Companies), 1152 (Property Tax Consultants), 1202 (Industrial­
ized Housing and Buildings), 1302 (Air Conditioning and Refrig­
eration Contractors and Technicians), 1304 (Service Contract 
Providers and Administrators), 1305 (Electricians), 1601 (Bar­
bers), 1602 (Cosmetology), 1802 (Auctioneers), 1901 (Water 
Well Drillers), 1902 (Water Well Pump Installers), 2052 (Com­
bative Sports), 2105 (Talent Agencies), 2303 (Vehicle Storage 
Facilities), 2306 (Vehicle Protection Product Warrantors), 2308 
(Tow Trucks and Operators), and 2501 (Personnel Employment 
Services). No other statutes, articles, or codes are affected by 
the proposal. 
§60.240. Definitions. 
§60.241. Protest Procedures. 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 
Filed with the Office of the Secretary of State on February 23, 
2009. 
TRD-200900790 
William H. Kuntz, Jr. 
Executive Director 
Texas Department of Licensing and Regulation 
Earliest possible date of adoption: April 5, 2009 
For further information, please call: (512) 463-7348 
CHAPTER 60. PROCEDURAL RULES OF THE 
COMMISSION AND THE DEPARTMENT 
SUBCHAPTER A. GENERAL PROVISIONS 
16 TAC §60.1, §60.10 
STATUTORY AUTHORITY 
The new rules are proposed as the result of a rule review con­
ducted in accordance with Texas Government Code §2001.039. 
The new rules are proposed under Texas Occupations Code, 
§51.201(b) and §51.203, which authorize the Commission, the 
Department’s governing body, to adopt rules as necessary  to  im­
plement Chapter 51 and any other law establishing a program 
regulated by the Department. In addition, the new rules are pro­
posed in accordance with Texas Occupations Code, Chapters 
53 and 55; Texas Government Code, Chapters 551, 552, 2001, 
2008, 2009, and 2110; and Texas Civil Practice and Remedies 
Code, Chapter 154. 
STATUTORY PROVISIONS AFFECTED 
The statutory provisions affected by the proposal are those set 
forth in Texas Occupations Code, Chapter 51, the Commission’s 
and Department’s enabling statute. In addition, the following 
statutes establishing specific programs regulated by the Depart­
ment are affected: Texas Agriculture Code, Chapters 301 and 
302 (Weather Modification and Control); Texas Business and 
Commerce Code, Chapter 92 (Rental Purchase Agreements-
Loss Damage Waivers); Texas Government Code, Chapters 57 
(Licensed Court Interpreters) and 469 (Architectural Barriers); 
Texas Health and Safety Code, Chapters 76 (Discount Health 
Care Programs), 754 (Elevators and Escalators), and 755 (Boil­
ers); Texas Labor Code, Chapters 91 (Staff Leasing Services) 
and 92 (Temporary CommonWorker Employers); and Texas Oc­
cupations Code, Chapters 953 (For Profit Legal Service Contract 
Companies), 1152 (Property Tax Consultants), 1202 (Industrial­
ized Housing and Buildings), 1302 (Air Conditioning and Refrig­
eration Contractors and Technicians), 1304 (Service Contract 
Providers and Administrators), 1305 (Electricians), 1601 (Bar­
bers), 1602 (Cosmetology), 1802 (Auctioneers), 1901 (Water 
Well Drillers), 1902 (Water Well Pump Installers), 2052 (Com­
bative Sports), 2105 (Talent Agencies), 2303 (Vehicle Storage 
Facilities), 2306 (Vehicle Protection Product Warrantors), 2308 
(Tow Trucks and Operators), and 2501 (Personnel Employment 
Services). No other statutes, articles, or codes are affected by 
the proposal. 
§60.1. Authority. 
This chapter is promulgated under the authority of Texas Occupations 
Code, Chapter 51. This chapter applies except in the event of a conflict 
with other statutory provisions related to specific programs regulated 
by the Commission and the Department. 
§60.10. Definitions. 
The following words and terms, when used in this chapter, have the 
following meanings, unless the context clearly indicates otherwise. 
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(1) Advisory Board--A board, committee, council, or other 
body that is established by law to advise the Commission or Depart­
ment on rules, policies, and/or technical matters. 
(2) ALJ--Administrative law judge employed by the State 
Office of Administrative Hearings. 
(3) Alternative Dispute Resolution (ADR) Administrator-­
The trained coordinator designated by the Commission: 
(A) to coordinate and oversee the negotiated rulemak­
ing and ADR procedures used by the Department; 
(B) to serve as a resource for any training needed to im­
plement the negotiated rulemaking and ADR procedures; and 
(C) to collect data concerning the effectiveness of the 
negotiated rulemaking and ADR procedures. The ADR Administrator 
also may conduct ADR proceedings. 
(4) Alternative Dispute Resolution (ADR) Procedures--Al­
ternative processes to judicial forums or administrative agency con­
tested case proceedings for the voluntary settlement of contested mat­
ters through the facilitation of an impartial third-party. 
(5) APA--The Administrative Procedure Act (Texas Gov­
ernment Code, Chapter 2001). 
(6) Applicant--Any person seeking a license from the De­
partment. 
(7) Commission--Texas Commission of Licensing and 
Regulation. 
(8) Complainant--Any person who has filed a complaint 
with the Department against any person whose activities are subject 
to the jurisdiction of the Department. 
(9) Contested case or proceeding--A proceeding in which 
the legal rights, duties, or privileges of a party are to be determined 
by the Commission and/or Executive Director after an opportunity for 
adjudicative hearing. 
(10) Department--Texas Department of Licensing and 
Regulation. 
(11) Director of Enforcement--The person who directs and 
oversees investigations, prosecutions, and other activities of the en­
forcement division of the Texas Department of Licensing and Regu­
lation. 
(12) Emergency--Any of the following events that prevent 
a person from taking a scheduled examination: 
(A) death of a spouse or family member within the sec­
ond degree of consanguinity; 
(B) personal medical necessity; 
(C) medical necessity of a spouse or dependent; or 
(D) severe weather or act of God that prevents the per­
son from reaching the examination site. 
(13) Executive Director--The head administrative official 
of the Texas Department of Licensing and Regulation. 
(14) Final Decision Maker--The Commission and/or the 
Executive Director, both of whom are authorized by law to render the 
final decision in a contested case. 
(15) License--A license, certificate, registration, title, com­
mission, or permit issued by the Department. 
(16) License holder--A person who holds a license issued 
by the Department. 
(17) Mediation--A confidential, informal dispute resolu
tion process in which an impartial person, the mediator, facilitates 
communication between or among the parties to promote reconcilia
tion, settlement, or understanding among them. 
(18) Mediator--The person who presides over a mediation. 
The mediator shall encourage and assist the parties in reaching a settle
ment but may not compel or coerce the parties to enter into a settlement 
agreement. The mediator may be a Department employee, an employee 
from another Texas state agency, or a person in the mediation profes­
sion who is not a Texas state employee ("private mediator"). 
(19) Negotiated Rulemaking--A consensus-based process 
in which the Department develops a proposed rule by using a neutral 
facilitator and a balanced negotiating committee composed of represen
tatives of all interests that the rule will affect including those interests 
represented by the Department itself. See Negotiated Rulemaking Act, 
Texas Government Code, Chapter 2008. 
(20) Party--A person admitted to participate in a contested 
case. 
(21) Penalty or Administrative Penalty--A monetary fine 
imposed by the Commission or the Executive Director on a licensee or 
other person who has violated this chapter or a statute or rule governing 
a program regulated by the Department. 
(22) Person--Any individual, partnership, corporation, or 
other legal entity, including a state agency or governmental subdivi
sion. 
(23) Pleading--A written document submitted by a party, 
or a person seeking to participate in a case as a party, which requests 
procedural or substantive relief, makes claims, alleges facts, makes le
gal argument, or otherwise addresses matters involved in the case. 
(24) Presiding Officer--The Commission member desig
­
­
nated by the Governor to serve as the lead Commission official as 
defined under Texas Occupations Code, §51.056. 
(25) Respondent--Any person, regardless of whether the 
person is licensed or unlicensed, who is charged with violating a law 
establishing a regulatory program administered by the Department or a 
rule adopted by or an order issued by the Commission or the Executive 
Director. 
(26) Rule--Any Commission statement of general applica
bility that implements, interprets, or prescribes law or policy, or de
scribes the procedure or practice requirements of the Department or 
Commission. 
(27) Sanction--An action by the Commission or Executive 
Director against a license holder or another person, including the de
nial, suspension, or revocation of a license, the reprimand of a license 
holder, the placement of a license holder on probation, or refusal to re
new. 
(28) SOAH--State Office of Administrative Hearings. 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 
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William H. Kuntz, Jr. 
Executive Director 
Texas Department of Licensing and Regulation 
Earliest possible date of adoption: April 5, 2009 
For further information, please call: (512) 463-7348 
SUBCHAPTER B. POWERS AND 
RESPONSIBILITIES 
16 TAC §§60.20 - 60.24 
STATUTORY AUTHORITY 
The new rules are proposed as the result of a rule review con­
ducted in accordance with Texas Government Code §2001.039. 
The new rules are proposed under Texas Occupations Code, 
§51.201(b) and §51.203, which authorize the Commission, the 
Department’s governing body, to adopt rules as necessary to im­
plement Chapter 51 and any other law establishing a program 
regulated by the Department. In addition, the new rules are pro­
posed in accordance with Texas Occupations Code, Chapters 
53 and 55; Texas Government Code, Chapters 551, 552, 2001, 
2008, 2009, and 2110; and Texas Civil Practice and Remedies 
Code, Chapter 154. 
STATUTORY PROVISIONS AFFECTED 
The statutory provisions affected by the proposal are those set 
forth in Texas Occupations Code, Chapter 51, the Commission’s 
and Department’s enabling statute. In addition, the following 
statutes establishing specific programs regulated by the Depart­
ment are affected: Texas Agriculture Code, Chapters 301 and 
302 (Weather Modification and Control); Texas Business and 
Commerce Code, Chapter 92 (Rental Purchase Agreements-
Loss Damage Waivers); Texas Government Code, Chapters 57 
(Licensed Court Interpreters) and 469 (Architectural Barriers); 
Texas Health and Safety Code, Chapters 76 (Discount Health 
Care Programs), 754 (Elevators and Escalators), and 755 (Boil­
ers); Texas Labor Code, Chapters 91 (Staff Leasing Services) 
and 92 (Temporary Common Worker Employers); and Texas Oc­
cupations Code, Chapters 953 (For Profit Legal Service Contract 
Companies), 1152 (Property Tax Consultants), 1202 (Industrial­
ized Housing and Buildings), 1302 (Air Conditioning and Refrig­
eration Contractors and Technicians), 1304 (Service Contract 
Providers and Administrators), 1305 (Electricians), 1601 (Bar­
bers), 1602 (Cosmetology), 1802 (Auctioneers), 1901 (Water 
Well Drillers), 1902 (Water Well Pump Installers), 2052 (Com­
bative Sports), 2105 (Talent Agencies), 2303 (Vehicle Storage 
Facilities), 2306 (Vehicle Protection Product Warrantors), 2308 
(Tow Trucks and Operators), and 2501 (Personnel Employment 
Services). No other statutes, articles, or codes are affected by 
the proposal. 
§60.20. General Powers and Duties of the Commission. 
(a) The Commission shall have primary responsibility for pol­
icy-making activities including but not limited to: 
(1) setting fees; 
(2) adopting rules; 
(3) imposing sanctions and penalties; and 
(4) issuing final orders in contested cases. 
(b) The Commission shall have the sole responsibility for the 
adoption of rules proposed by the Department or the Commission. 
(c) The Commission shall provide reasonable accommoda­
tions, as required by the Americans with Disabilities Act of 1990, 
Public Law 101-336 and any subsequent amendments, for the public 
to participate in the programs regulated by the Department. 
(d) Upon request, the Commission shall provide reasonable 
access to persons who do not speak English to the programs regulated 
by the Department. 
§60.21. Commission Meetings--Procedures. 
(a) Every regular, special, or called meeting of the Commis­
sion shall be open to the public as provided by the Government Code, 
Chapter 551 ("the Open Meetings Act"). 
(b) Meetings will be conducted according to the current edi­
tion of Robert’s Rules of Order Newly Revised in all instances to which 
they are applicable as long as they are not inconsistent with the con­
stitution, the statutes and the rules of the Commission. Any Robert’s 
Rules of Order Newly Revised may be modified as deemed necessary 
by the presiding officer for the proper conduct of the meeting subject 
to an objection by a Commission member. 
(c) A quorum for the Commission is a majority of all the mem­
bers of the Commission as designated by statute. When a quorum is 
present, a motion before the Commission is carried by an affirmative 
vote of the majority of the Commissioner members present that are par­
ticipating in the vote. 
(d) The presiding officer may limit the number and length of 
comments provided on any item on the agenda subject to an objection 
from a Commission member. 
(e) As a member of the Commission, the presiding officer may 
make motions without the necessity of relinquishing the chair subject 
to an objection from a Commission member. 
(f) The Commission shall provide the public with a reasonable 
opportunity to appear before the Commission and to speak on any issue 
under the Commission’s jurisdiction. Persons wishing to speak at a 
Commission meeting may sign in at the beginning of the meeting and 
may speak during the public comment portion of the meeting. 
§60.22. General Powers and Duties of the Department and the Ex-
ecutive Director. 
(a) The Executive Director shall have primary responsibility 
to manage the operations and administration of the Department as pro­
vided by Texas Occupations Code Chapter 51 and other applicable law, 
including but not limited to: 
(1) issuing licenses; 
(2) resolving complaints; 
(3) conducting investigations and inspections; 
(4) imposing agreed order sanctions and administrative 
penalties; and 
(5) administering exams. 
(b) The Executive Director may approve agreed orders in con­
tested cases and shall have authority to issue other orders as provided 
by law or as delegated by the Commission. 
(c) The Executive Director may propose rules for publication 
in the Texas Register as delegated by the Commission. 
(d) The Executive Director may implement any emergency or­
ders or proclamations issued by the Governor to suspend or amend ex­
isting statutes and rules. The Executive Director will notify the Com­
mission of the Department’s actions to comply with the Governor’s 
emergency orders or proclamations. 
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§60.23. Commission and Executive Director--Imposing Sanctions 
and Penalties. 
(a) The Commission or Executive Director may deny a license 
application or license renewal, or suspend or revoke any license, if: 
(1) the license was obtained or attempted to be obtained by 
fraud or false representation; 
(2) any required documents submitted as part of the initial 
or renewal application packet are falsified; 
(3) the person refused to permit or interfered with an in­
spection or investigation by an authorized representative of the Com­
mission or Executive Director; 
(4) the person permitted the use or display of his license by 
a person not authorized by law to use that license; 
(5) the person has been convicted of a crime or an offense 
that carries the possibility of confinement in a state or federal facility; 
or 
(6) the person violates a law establishing a regulatory pro­
gram administered by the Department, or a rule or order of the Com­
mission or the Department. 
(b) The Commission or Executive Director shall consider the 
factors set forth in Texas Occupations Code, §51.302(b) and may: 
(1) issue a written reprimand to the person that specifies the 
violation; 
(2) revoke, suspend, or deny the person’s license; 
pended; 
(3) place on probation a person whose license has been sus­
(4) refuse to renew the person’s license; or 
(5) impose administrative penalties on the person. 
(c) If the suspension of a license is probated, the Commission 
or Executive Director may require the person to: 
(1) report regularly to the Executive Director on matters 
that are the basis of the probation; 
(2) limit practice to the areas prescribed by the Commis­
sion or Executive Director; 
(3) complete professional education until the person attains 
a degree of skill satisfactory to the Commission or Executive Director 
in those areas that are the basis for the probation; or 
(4) complete any other remedial actions agreed to by the 
parties. 
(d) If a person has outstanding or unpaid administrative penal­
ties, which were imposed by the Commission or the Executive Director, 
the Department may place a hold on the person’s license and the person 
will not be able to renew the license until the administrative penalties 
are paid. 
§60.24. Advisory Boards. 
(a) Unless otherwise provided by law, the presiding officer of 
the Commission, with the Commission’s approval, shall appoint the 
members of each advisory board. 
(b) The purpose, duties, manner of reporting, and membership 
requirements of each advisory board are detailed in the statutes and 
rules of the specific program regulated by the Department. 
(c) In accordance with Texas Government Code, §2110.008, 
the Commission establishes the following periods during which the ad­
visory boards listed will continue in existence. The automatic abolish­
ment date of each advisory board will be the date listed for that board 
unless the Commission subsequently establishes a different date: 
(1) Advisory Board on Barbering--09/01/2010; 
(2) Advisory Board on Cosmetology--09/01/2010; 
(3) 
09/01/2010; 
Architectural Barriers Advisory Committee-­
(4) 
-09/01/2010; 
Air Conditioning and Refrigeration Advisory Council­
(5) Auctioneer Education Advisory Board--09/01/2010; 
(6) Board of Boiler Rules--09/01/2010; 
(7) Electrical Safety and Licensing Advisory Board-­
09/01/2010; 
(8) Elevator Advisory Board--09/01/2010; 
(9) 
09/01/2010; 
Licensed Court Interpreter Advisory Board-­
(10) Medical Advisory Committee--09/01/2010; 
(11) 
09/01/2010; 
Property Tax Consultants Advisory Council-­
(12) Towing and Storage Advisory Board--09/01/2010; 
(13) Vehicle Protection Product Warrantor Advisory 
Board--09/01/2010; 
(14) Water Well Drillers Advisory Council--09/01/2010; 
and 
(15) Weather Modification Advisory Committee-
09/01/2010. 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
­
ity to adopt. 
Filed with the  Office of the Secretary of State on February 23, 
2009. 
TRD-200900792 
William H. Kuntz, Jr. 
Executive Director 
Texas Department of Licensing and Regulation 
Earliest possible date of adoption: April 5, 2009 
For further information, please call: (512) 463-7348 
SUBCHAPTER C. LICENSE APPLICATIONS 
16 TAC §60.30, §60.31 
STATUTORY AUTHORITY 
The new rules are proposed as the result of a rule review con­
ducted in accordance with Texas Government Code §2001.039. 
The new rules are proposed under Texas Occupations Code, 
§51.201(b) and §51.203, which authorize the Commission, the 
Department’s governing body, to adopt rules as necessary to im­
plement Chapter 51 and any other law establishing a program 
regulated by the Department. In addition, the new rules are pro­
posed in accordance  with Texas Occupations Code, Chapters 
53 and 55; Texas Government Code, Chapters 551, 552, 2001, 
2008, 2009, and 2110; and Texas Civil Practice and Remedies 
Code, Chapter 154. 
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STATUTORY PROVISIONS AFFECTED 
The statutory provisions affected by the proposal are those set 
forth in Texas Occupations Code, Chapter 51, the Commission’s 
and Department’s enabling statute. In addition, the following 
statutes establishing specific programs regulated by the Depart­
ment are affected: Texas Agriculture Code, Chapters 301 and 
302 (Weather Modification and Control); Texas Business and 
Commerce Code, Chapter 92 (Rental Purchase Agreements-
Loss Damage Waivers); Texas Government Code, Chapters 57 
(Licensed Court Interpreters) and 469 (Architectural Barriers); 
Texas Health and Safety Code, Chapters 76 (Discount Health 
Care Programs), 754 (Elevators and Escalators), and 755 (Boil­
ers); Texas Labor Code, Chapters 91 (Staff Leasing Services) 
and 92 (Temporary Common Worker Employers); and Texas Oc­
cupations Code, Chapters 953 (For Profit Legal Service Contract 
Companies), 1152 (Property Tax Consultants), 1202 (Industrial­
ized Housing and Buildings), 1302 (Air Conditioning and Refrig­
eration Contractors and Technicians), 1304 (Service Contract 
Providers and Administrators), 1305 (Electricians), 1601 (Bar­
bers), 1602 (Cosmetology), 1802 (Auctioneers), 1901 (Water 
Well Drillers), 1902 (Water Well Pump Installers), 2052 (Com­
bative Sports), 2105 (Talent Agencies), 2303 (Vehicle Storage 
Facilities), 2306 (Vehicle Protection Product Warrantors), 2308 
(Tow Trucks and Operators), and 2501 (Personnel Employment 
Services). No other statutes, articles, or codes are affected by 
the proposal. 
§60.30. Initial License Applications. 
(a) All license applications must be submitted on Department-
approved forms. 
(b) An applicant must complete all licensure requirements 
within one year of the date the application is received by the Depart­
ment, or the application shall be deemed void. 
(c) If the applicant does not meet the deadline established in 
subsection (b), the applicant must reapply for a new license by comply­
ing with the requirements and procedures, including any examination 
requirements and payment of fees. 
§60.31. License Renewal Applications. 
(a) All license renewal applications must be submitted on De-
partment-approved forms. 
(b) A license holder will be notified by the Department, not 
later than the 30th day before the date a person’s license is scheduled 
to expire, of impending expiration of the license. 
(c) Non-receipt of a license renewal notice from the Depart­
ment does not exempt a person from any requirements of this chapter 
or the chapter governing the specific program. 
(d) To renew and maintain continuous licensure, the license 
holder must complete all of the renewal requirements under this chapter 
and the chapter governing the specific program, including continuing 
education requirements, prior to the expiration of the license. 
(e) A complete renewal application, along with applicable 
fees, must be filed with the Department or postmarked prior to license 
expiration to avoid payment of a late renewal fee. 
(f) Any continuing education that is required to be fulfilled as 
part of the renewal application must be completed prior to the license 
expiration date to avoid payment of a late renewal fee. 
(g) A late renewal, if available, means the license holder will 
have an unlicensed period from the expiration date of the expired li­
cense to the issuance date of the renewed license. During the unli­
censed period, a person may not perform any act that requires a license 
under this chapter or the chapter governing the specific program. 
(h) A license holder must complete all license renewal require­
ments within one year of the date the license expires, or the renewal 
application shall be deemed void. 
(i) If the licensee does not meet the deadline established in sub­
section (h), the person must reapply for a new license by complying 
with the requirements and procedures, including any examination re­
quirements and payment of fees. 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 
Filed with the Office of the Secretary of State on February 23, 
2009. 
TRD-200900793 
William H. Kuntz, Jr. 
Executive Director 
Texas Department of Licensing and Regulation 
Earliest possible date of adoption: April 5, 2009 
For further information, please call: (512) 463-7348 
♦ ♦ ♦ 
SUBCHAPTER D. CRIMINAL CONVICTIONS 
16 TAC §60.40 
STATUTORY AUTHORITY 
The new rule is proposed as the result of a rule review con­
ducted in accordance with Texas Government Code §2001.039. 
The new rules are proposed under Texas Occupations Code, 
§51.201(b) and §51.203, which authorize the Commission, the 
Department’s governing body, to adopt  rules as necessary  to  im­
plement Chapter 51 and any other law establishing a program 
regulated by the Department. In addition, the new rules are pro­
posed in accordance with Texas Occupations Code, Chapters 
53 and 55; Texas Government Code, Chapters 551, 552, 2001, 
2008, 2009, and 2110; and Texas Civil Practice and Remedies 
Code, Chapter 154. 
STATUTORY PROVISIONS AFFECTED 
The statutory provisions affected by the proposal are those set 
forth in Texas Occupations Code, Chapter 51, the Commission’s 
and Department’s enabling statute. In addition, the following 
statutes establishing specific programs regulated by the Depart­
ment are affected: Texas Agriculture Code, Chapters 301 and 
302 (Weather Modification and Control); Texas Business and 
Commerce Code, Chapter 92 (Rental Purchase Agreements-
Loss Damage Waivers); Texas Government Code, Chapters 57 
(Licensed Court Interpreters) and 469 (Architectural Barriers); 
Texas Health and Safety Code, Chapters 76 (Discount Health 
Care Programs), 754 (Elevators and Escalators), and 755 (Boil­
ers); Texas Labor Code, Chapters 91 (Staff Leasing Services) 
and 92 (Temporary Common Worker Employers); and Texas Oc­
cupations Code, Chapters 953 (For Profit Legal Service Contract 
Companies), 1152 (Property Tax Consultants), 1202 (Industrial­
ized Housing and Buildings), 1302 (Air Conditioning and Refrig­
eration Contractors and Technicians), 1304 (Service Contract 
Providers and Administrators), 1305 (Electricians), 1601 (Bar­
bers), 1602 (Cosmetology), 1802 (Auctioneers), 1901 (Water 
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Well Drillers), 1902 (Water Well Pump Installers), 2052 (Com­
bative Sports), 2105 (Talent Agencies), 2303 (Vehicle Storage 
Facilities), 2306 (Vehicle Protection Product Warrantors), 2308 
(Tow Trucks and Operators), and 2501 (Personnel Employment 
Services). No other statutes, articles, or codes are affected by 
the proposal. 
§60.40. Individuals with Criminal Convictions. 
(a) Texas Occupations Code, Chapter 53 provides that the 
Commission or Executive Director may suspend or revoke an existing 
license, disqualify a person from receiving a license, or deny to a 
person the opportunity to be examined for a license because of a 
person’s conviction of a felony or misdemeanor if the crime directly 
relates to duties and responsibilities of a licensee. This subsection 
applies to persons who are not imprisoned at the time the Commission 
or Executive Director considers the conviction. 
(b) A person currently incarcerated because of a felony con­
viction may not sit for a license examination, obtain a license, or renew 
a previously issued license under this chapter or any statute governing 
a program regulated by the Department. 
(c) A person whose license is revoked by operation of law un­
der Texas Occupations Code, §53.021(b) must wait until release from 
imprisonment before applying for a new license. 
(d) In considering whether a criminal conviction directly re­
lates to the duties and responsibilities of the occupation for which the 
person is applying, the Commission and/or Executive Director shall 
consider the factors listed in Texas Occupations Code, §53.022 and the 
Criminal Conviction Guidelines established in accordance with Texas 
Occupations Code, §53.025. 
(e) In determining the present fitness of a person who has been 
convicted of a crime, the Commission and/or Executive Director shall 
consider the factors and guidelines referenced in subsection (d) and the 
factors listed in Texas Occupations Code, §53.023. 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 
Filed with the Office of the Secretary of State on February 23, 
2009. 
TRD-200900794 
William H. Kuntz, Jr. 
Executive Director 
Texas Department of Licensing and Regulation 
Earliest possible date of adoption: April 5, 2009 
For further information, please call: (512) 463-7348 
SUBCHAPTER E. EXAMINATIONS 
16 TAC §§60.50 - 60.54 
STATUTORY AUTHORITY 
The new rules are proposed as the result of a rule review con­
ducted in accordance with Texas Government Code §2001.039. 
The new rules are proposed under Texas Occupations Code, 
§51.201(b) and §51.203, which authorize the Commission, the 
Department’s governing body, to adopt rules as necessary to im­
plement Chapter 51 and any other law establishing a program 
regulated by the Department. In addition, the new rules are pro­
posed in accordance with Texas Occupations Code, Chapters 
53 and 55; Texas Government Code, Chapters 551, 552, 2001, 
2008, 2009, and 2110; and Texas Civil Practice and Remedies 
Code, Chapter 154. 
STATUTORY PROVISIONS AFFECTED 
The statutory provisions affected by the proposal are those set 
forth in Texas Occupations Code, Chapter 51, the Commission’s 
and Department’s enabling statute. In addition, the following 
statutes establishing specific programs regulated by the Depart­
ment are affected: Texas Agriculture Code, Chapters 301 and 
302 (Weather Modification and Control); Texas Business and 
Commerce Code, Chapter 92 (Rental Purchase Agreements-
Loss Damage Waivers); Texas Government Code, Chapters 57 
(Licensed Court Interpreters) and 469 (Architectural Barriers); 
Texas Health and Safety Code, Chapters 76 (Discount Health 
Care Programs), 754 (Elevators and Escalators), and 755 (Boil­
ers); Texas Labor Code, Chapters 91 (Staff Leasing Services) 
and 92 (Temporary Common Worker Employers); and Texas Oc­
cupations Code, Chapters 953 (For Profit Legal Service Contract 
Companies), 1152 (Property Tax Consultants), 1202 (Industrial­
ized Housing and Buildings), 1302 (Air Conditioning and Refrig­
eration Contractors and Technicians), 1304 (Service Contract 
Providers and Administrators), 1305 (Electricians), 1601 (Bar­
bers), 1602 (Cosmetology), 1802 (Auctioneers), 1901 (Water 
Well Drillers), 1902 (Water Well Pump Installers), 2052 (Com­
bative Sports), 2105 (Talent Agencies), 2303 (Vehicle Storage 
Facilities), 2306 (Vehicle Protection Product Warrantors), 2308 
(Tow Trucks and Operators), and 2501 (Personnel Employment 
Services). No other statutes, articles, or codes are affected by 
the proposal. 
§60.50. Examination Rescheduling. 
A person may reschedule an examination at no charge if the person: 
(1) notifies the examination provider at least two days prior 
to the date of the examination; or 
(2) provides the Department, as soon as possible, with doc­
umentation acceptable to the Department of the person’s inability to 
take the examination because of an emergency. 
§60.51. Examination Fee Refund. 
To obtain a refund of an examination fee, a person who is unable to 
take the examination must: 
(1) provide written notice to the Department not less than 
10 days prior to the date of the examination; or 
(2) provide the Department, as soon as possible, with doc­
umentation acceptable to the Department of the person’s inability to 
take the examination because of an emergency. 
§60.52. Examination Security. 
(a) When an examination is required to obtain a license, an ap­
plicant or prospective applicant may make use of only such assistance 
as is available and authorized for all persons taking the examination. 
A person who uses or provides unauthorized assistance in connection 
with an examination violates this section. Conduct that violates this 
section includes but is not limited to the following: 
(1) obtaining or attempting to obtain from any source ex­
amination questions or answers for use by an applicant, prospective 
applicant, or any other person, including a person associated with a 
school or examination preparation course; 
(2) providing or attempting to provide examination ques­
tions or answers to an applicant, prospective applicant, or any other 
person, including a person associated with a school or examination 
preparation course; 
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(3) presenting a falsified or fraudulent document to gain 
entry to an examination; 
(4) presenting a falsified or fraudulent document concern­
ing an individual’s results from an examination; 
(5) taking an examination for another person; 
(6) as an applicant or prospective applicant, knowingly 
allowing another person to take an examination for the applicant or 
prospective applicant; 
(7) while taking an examination, using any materials not 
authorized by the Department or testing service for use in the exami­
nation, including but not limited to notes or study aides; 
(8) bringing to the examination site or leaving the exami­
nation site with examination questions or answers obtained from the 
current examination or from previous examination attempts; 
(9) while taking an examination, communicating with any 
person, other than an authorized representative of the Department or 
testing service, about the examination; or 
(10) for open book examinations, bringing any materials 
into the examination, including hand-written notes in approved refer­
ence materials, other than those materials approved by the Department 
or testing service. 
(b) The contents of any examination that is required for the 
issuance of a Department license are confidential. 
§60.53. Access to Examinations. 
(a) Reasonable accommodation for examinations will be made 
available as required by the Americans with Disabilities Act of 1990, 
Public Law 101-336. 
(b) Upon request, examinations may be offered in a foreign 
language at the expense of the requestor. 
§60.54. Examination Results. 
(a) Examination results are valid for one year from the date of 
the examination, unless stated otherwise in specific program statutes or 
rules. 
(b) An applicant who fails to meet the time period prescribed 
by subsection (a) must reapply to retake the examination. 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity   
Filed with the Office of the Secretary of State on February 23, 
2009. 
TRD-200900795 
William H. Kuntz, Jr. 
Executive Director  
Texas Department of Licensing and Regulation 
Earliest possible date of adoption: April 5, 2009 
to adopt.
For further information, please call: (512) 463-7348 
SUBCHAPTER F. FEES 
16 TAC §§60.80 - 60.83 
STATUTORY AUTHORITY 
The new rules are proposed as the result of a rule review con­
ducted in accordance with Texas Government Code §2001.039. 
The new rules are proposed under Texas Occupations Code, 
§51.201(b) and §51.203, which authorize the Commission, the 
Department’s governing body, to adopt rules as necessary  to  im­
plement Chapter 51 and any other law establishing a program 
regulated by the Department. In addition, the new rules are pro­
posed in accordance with Texas Occupations Code, Chapters 
53 and 55; Texas Government Code, Chapters 551, 552, 2001, 
2008, 2009, and 2110; and Texas Civil Practice and Remedies 
Code, Chapter 154. 
STATUTORY PROVISIONS AFFECTED 
The statutory provisions affected by the proposal are those set 
forth in Texas Occupations Code, Chapter 51, the Commission’s 
and Department’s enabling statute. In addition, the following 
statutes establishing specific programs regulated by the Depart­
ment are affected: Texas Agriculture Code, Chapters 301 and 
302 (Weather Modification and Control); Texas Business and 
Commerce Code, Chapter 92 (Rental Purchase Agreements-
Loss Damage Waivers); Texas Government Code, Chapters 57 
(Licensed Court Interpreters) and 469 (Architectural Barriers); 
Texas Health and Safety Code, Chapters 76 (Discount Health 
Care Programs), 754 (Elevators and Escalators), and 755 (Boil­
ers); Texas Labor Code, Chapters 91 (Staff Leasing Services) 
and 92 (Temporary CommonWorker Employers); and Texas Oc­
cupations Code, Chapters 953 (For Profit Legal Service Contract 
Companies), 1152 (Property Tax Consultants), 1202 (Industrial­
ized Housing and Buildings), 1302 (Air Conditioning and Refrig­
eration Contractors and Technicians), 1304 (Service Contract 
Providers and Administrators), 1305 (Electricians), 1601 (Bar­
bers), 1602 (Cosmetology), 1802 (Auctioneers), 1901 (Water 
Well Drillers), 1902 (Water Well Pump Installers), 2052 (Com­
bative Sports), 2105 (Talent Agencies), 2303 (Vehicle Storage 
Facilities), 2306 (Vehicle Protection Product Warrantors), 2308 
(Tow Trucks and Operators), and 2501 (Personnel Employment 
Services). No other statutes, articles, or codes are affected by 
the proposal. 
§60.80. Program Fees. 
(a) Most fees set by the Commission are published in the rules 
relating to the statutes assigned to the Department. These program 
fees include fees for initial applications, renewals, duplicate licenses, 
examinations, and any other fees specific to a particular program. 
(b) All program fees are non-refundable unless stated other­
wise. 
§60.81. Charges for Providing Copies of Public Information. 
In providing public information the Department adheres to the stan­
dards for cost of copies as adopted under 1 TAC Part 3, Chapter 70, 
§§70.1 - 70.12. 
§60.82. Dishonored Check Fee. 
If a check, drawn to the Texas Department of Licensing and Regulation 
is dishonored by a payor, the Department shall charge a fee of $50 
to the drawer or endorser for processing the dishonored check. The 
Department shall notify the drawer or endorser of the fee by sending 
a request for payment of the dishonored check and the processing fee 
by certified mail to the last known business address of the person as 
shown in the records of the Department. If the Department has sent a 
request for payment in accordance with the provisions of this section, 
the failure of the drawer or endorser to pay the processing fee within 
15 days after the Department has mailed the request is a violation of 
these rules and subject to enforcement. 
§60.83. Late Renewal Fees. 
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(a) A person whose license has been expired for 90 days or 
less may renew the license by paying a late renewal fee equal to 1 and 
1/2 times the renewal fee. 
(b) A person whose license has been expired for more than 90 
days but less than one year may renew the license by paying a late 
renewal fee equal to two times the renewal fee. 
(c) A person paying a late renewal fee is not required to pay 
the renewal fee in addition to the late renewal fee. 
(d) Pursuant to Texas Occupations Code, §55.002, an individ­
ual who fails to renew a license in a timely manner is exempt from the 
requirement to pay a late renewal fee and is not subject to any other 
penalty as a result of failing to renew the license in a timely manner 
if the individual furnishes to the Department satisfactory documenta­
tion that the individual failed to renew the license in a timely manner 
because the individual was on active duty in the United States armed 
forces serving outside this state. An individual to whom this subsec­
tion applies may renew the license by paying the renewal fee. 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 
Filed with the Office of the Secretary of State on February 23, 
2009. 
TRD-200900796 
William H. Kuntz, Jr. 
Executive Director 
Texas Department of Licensing and Regulation 
Earliest possible date of adoption: April 5, 2009 
For further information, please call: (512) 463-7348 
SUBCHAPTER G. RULEMAKING 
16 TAC §§60.100 - 60.102 
STATUTORY AUTHORITY 
The new rules are proposed as the result of a rule review con­
ducted in accordance with Texas Government Code §2001.039. 
The new rules are proposed under Texas Occupations Code, 
§51.201(b) and §51.203, which authorize the Commission, the 
Department’s governing body, to adopt rules as necessary to im­
plement Chapter 51 and any other law establishing a program 
regulated by the Department. In addition, the new rules are pro­
posed in accordance with Texas Occupations Code, Chapters 
53 and 55; Texas Government Code, Chapters 551, 552, 2001, 
2008, 2009, and 2110; and Texas Civil Practice and Remedies 
Code, Chapter 154. 
STATUTORY PROVISIONS AFFECTED 
The statutory provisions affected by the proposal are those set 
forth in Texas Occupations Code, Chapter 51, the Commission’s 
and Department’s enabling statute. In addition, the following 
statutes establishing specific programs regulated by the Depart­
ment are affected: Texas Agriculture Code, Chapters 301 and 
302 (Weather Modification and Control); Texas Business and 
Commerce Code, Chapter 92 (Rental Purchase Agreements-
Loss Damage Waivers); Texas Government Code, Chapters 57 
(Licensed Court Interpreters) and 469 (Architectural Barriers); 
Texas Health and Safety Code, Chapters 76 (Discount Health 
Care Programs), 754 (Elevators and Escalators), and 755 (Boil­
ers); Texas Labor Code, Chapters 91 (Staff Leasing Services) 
and 92 (Temporary Common Worker Employers); and Texas Oc­
cupations Code, Chapters 953 (For Profit Legal Service Contract 
Companies), 1152 (Property Tax Consultants), 1202 (Industrial­
ized Housing and Buildings), 1302 (Air Conditioning and Refrig­
eration Contractors and Technicians), 1304 (Service Contract 
Providers and Administrators), 1305 (Electricians), 1601 (Bar­
bers), 1602 (Cosmetology), 1802 (Auctioneers), 1901 (Water 
Well Drillers), 1902 (Water Well Pump Installers), 2052 (Com­
bative Sports), 2105 (Talent Agencies), 2303 (Vehicle Storage 
Facilities), 2306 (Vehicle Protection Product Warrantors), 2308 
(Tow Trucks and Operators), and 2501 (Personnel Employment 
Services). No other statutes, articles, or codes are affected by 
the proposal. 
§60.100. Rulemaking. 
The Commission and the Department will follow the rulemaking pro­
cedures established in the Administrative Procedures Act (Texas Gov­
ernment Code, Chapter 2001), except when §60.101 of this subchapter 
is applicable. 
§60.101. Negotiated Rulemaking. 
(a) It is the Commission’s policy to engage in negotiated 
rulemaking procedures under Texas Government Code, Chapter 2008, 
when appropriate. When the Commission finds that proposed rules are 
likely to be complex, or controversial, or to affect disparate groups, 
negotiated rulemaking may be proposed. 
(b) When negotiated rulemaking is proposed, the Commission 
will appoint a convener to assist in determining whether it is advisable 
to proceed. The convener shall perform the duties and responsibilities 
contained in Texas Government Code, Chapter 2008. 
(c) If the convener recommends proceeding with negotiated 
rulemaking and the Commission adopts the recommendation, the De­
partment shall initiate negotiated rulemaking according to the provi­
sions of Texas Government Code, Chapter 2008. 
§60.102. Petition for Adoption of Rules. 
Any interested party may request adoption of a rule(s) by submitting a 
letter of request to the Department with a draft of the rule(s) attached. 
As a minimum the request should contain: 
(1) items to be deleted should be bracketed or lined 
through; 
(2) items added should be underlined; and 
(3) the rationale for the requested rule change. 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 
Filed with the O ffice of the Secretary of State on February 23, 
2009. 
TRD-200900797 
William H. Kuntz, Jr. 
Executive Director 
Texas Department of Licensing and Regulation 
Earliest possible date of adoption: April 5, 2009 
For further information, please call: (512) 463-7348 
SUBCHAPTER H. COMPLAINT HANDLING 
16 TAC §60.200 
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STATUTORY AUTHORITY 
The new rule is proposed as the result of a rule review con­
ducted in accordance with Texas Government Code §2001.039. 
The new rules are proposed under Texas Occupations Code, 
§51.201(b) and §51.203, which authorize the Commission, the 
Department’s governing body, to adopt rules as necessary to im­
plement Chapter 51 and any other law establishing a program 
regulated by the Department. In addition, the new rules are pro­
posed in accordance with Texas Occupations Code, Chapters 
53 and 55; Texas Government Code, Chapters 551, 552, 2001, 
2008, 2009, and 2110; and Texas Civil Practice and Remedies 
Code, Chapter 154. 
STATUTORY PROVISIONS AFFECTED 
The statutory provisions affected by the proposal are those set 
forth in Texas Occupations Code, Chapter 51, the Commission’s 
and Department’s enabling statute. In addition, the following 
statutes establishing specific programs regulated by the Depart­
ment are affected: Texas Agriculture Code, Chapters 301 and 
302 (Weather Modification and Control); Texas Business and 
Commerce Code, Chapter 92 (Rental Purchase Agreements-
Loss Damage Waivers); Texas Government Code, Chapters 57 
(Licensed Court Interpreters) and 469 (Architectural Barriers); 
Texas Health and Safety Code, Chapters 76 (Discount Health 
Care Programs), 754 (Elevators and Escalators), and 755 (Boil­
ers); Texas Labor Code, Chapters 91 (Staff Leasing Services) 
and 92 (Temporary Common Worker Employers); and Texas Oc­
cupations Code, Chapters 953  (For  Profit Legal Service Contract 
Companies), 1152 (Property Tax Consultants), 1202 (Industrial­
ized Housing and Buildings), 1302 (Air Conditioning and Refrig­
eration Contractors and Technicians), 1304 (Service Contract 
Providers and Administrators), 1305 (Electricians), 1601 (Bar­
bers), 1602 (Cosmetology), 1802 (Auctioneers), 1901 (Water 
Well Drillers), 1902 (Water Well Pump Installers), 2052 (Com­
bative Sports), 2105 (Talent Agencies), 2303 (Vehicle Storage 
Facilities), 2306 (Vehicle Protection Product Warrantors), 2308 
(Tow Trucks and Operators), and 2501 (Personnel Employment 
Services). No other statutes, articles, or codes are affected by 
the proposal. 
§60.200. Complaints. 
(a) Complaints against a person or entity regulated by the De­
partment are accepted in all forms, and under all circumstances, except 
as provided under subsection (b). 
(b) A complaint must be filed within two years of the event 
giving rise to the complaint. Complaints filed after the above stated 
period will not be accepted by the Department unless the complainant 
can show good cause to the Executive Director for the late filing. 
(c) Unless stated otherwise in the statutes or rules governing a 
specific program regulated by the Department, the Executive Director 
shall require license holders to notify consumers and service recipients 
of the name, mailing address, and telephone numbers of the Department 
for purposes of directing complaints to the Department. The notifica­
tion shall be included on: 
(1) the written contract for services of an individual or en­
tity regulated by the Department; 
(2) a sign prominently displayed in the place of business of 
each individual or entity regulated by the Department if the consumers 
or service recipients must visit the place of business for said service or 
products; and 
(3) a bill for service provided by an individual or entity 
regulated by the Department. 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 
Filed with the Office of the Secretary of State on February 23, 
2009. 
TRD-200900798 
William H. Kuntz, Jr. 
Executive Director 
Texas Department of Licensing and Regulation 
Earliest possible date of adoption: April 5, 2009 
For further information, please call: (512) 463-7348 
SUBCHAPTER I. CONTESTED CASES 
16 TAC §§60.300 - 60.311 
STATUTORY AUTHORITY 
The new rules are proposed as the result of a rule review con­
ducted in accordance with Texas Government Code §2001.039. 
The new rules are proposed under Texas Occupations Code, 
§51.201(b) and §51.203, which authorize the Commission, the 
Department’s governing body, to adopt  rules as necessary  to  im­
plement Chapter 51 and any other law establishing a program 
regulated by the Department. In addition, the new rules are pro­
posed in accordance with Texas Occupations Code, Chapters 
53 and 55; Texas Government Code, Chapters 551, 552, 2001, 
2008, 2009, and 2110; and Texas Civil Practice and Remedies 
Code, Chapter 154. 
STATUTORY PROVISIONS AFFECTED 
The statutory provisions affected by the proposal are those set 
forth in Texas Occupations Code, Chapter 51, the Commission’s 
and Department’s enabling statute. In addition, the following 
statutes establishing specific programs regulated by the Depart­
ment are affected: Texas Agriculture Code, Chapters 301 and 
302 (Weather Modification and Control); Texas Business and 
Commerce Code, Chapter 92 (Rental Purchase Agreements-
Loss Damage Waivers); Texas Government Code, Chapters 57 
(Licensed Court Interpreters) and 469 (Architectural Barriers); 
Texas Health and Safety Code, Chapters 76 (Discount Health 
Care Programs), 754 (Elevators and Escalators), and 755 (Boil­
ers); Texas Labor Code, Chapters 91 (Staff Leasing Services) 
and 92 (Temporary Common Worker Employers); and Texas Oc­
cupations Code, Chapters 953 (For Profit Legal Service Contract 
Companies), 1152 (Property Tax Consultants), 1202 (Industrial­
ized Housing and Buildings), 1302 (Air Conditioning and Refrig­
eration Contractors and Technicians), 1304 (Service Contract 
Providers and Administrators), 1305 (Electricians), 1601 (Bar­
bers), 1602 (Cosmetology), 1802 (Auctioneers), 1901 (Water 
Well Drillers), 1902 (Water Well Pump Installers), 2052 (Com­
bative Sports), 2105 (Talent Agencies), 2303 (Vehicle Storage 
Facilities), 2306 (Vehicle Protection Product Warrantors), 2308 
(Tow Trucks and Operators), and 2501 (Personnel Employment 
Services). No other statutes, articles, or codes are affected by 
the proposal. 
§60.300. Purpose and Scope. 
(a) Unless otherwise provided by statute or by the provisions 
of this subchapter, this subchapter will govern the institution, conduct, 
and determination of all contested cases under the APA. 
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(b) SOAH acquires jurisdiction over a contested case at certain 
stages of the adjudicative matter, as prescribed under the APA. SOAH’s 
rules of procedure, 1 TAC Chapter 155, govern during the period when 
SOAH has jurisdiction over the contested case. 
(c) In the case of a conflict between SOAH’s rules of procedure 
and the rules in this subchapter, SOAH’s rules of procedure will control 
for the time period starting after the Request to Docket Case form has 
been filed and concluding after the final amendments or corrections to 
the proposal for decision have been filed. 
(d) The rules in this subchapter shall not be construed so as to 
enlarge, diminish, modify, or otherwise alter the jurisdiction, powers, or 
authority of the Commission, the Executive Director, or the substantive 
rights of any person or agency. 
§60.301. Filing of Documents. 
(a) The original of all pleadings and other documents request­
ing action or relief in a contested case, shall be filed with SOAH once 
it acquires jurisdiction. Pleadings, other documents, and service to 
SOAH shall be directed to the Docketing Division of the State Office of 
Administrative Hearings at its address in Austin, Texas. The time and 
date of filing shall be determined by the file stamp affixed by SOAH. 
Unless otherwise ordered by the ALJ, only the original and no addi­
tional copies of any pleading or document shall be filed. 
(b) Unless otherwise provided by law, after a proposal for de­
cision has been issued, originals of documents requesting relief, such 
as exceptions to the proposal for decision or requests to reopen the 
hearing, shall be filed with the Department’s Executive Director and/or 
Commission and a copy served on the Department’s enforcement divi­
sion, at their address in Austin, Texas; or by facsimile if the documents 
contain 20 or fewer pages including exhibits. Filings may be made un­
til 5:00 p.m. on business days. Copies shall be filed with SOAH. 
§60.302. Notice of Alleged Violations. 
(a) If, after investigation of a possible violation and the facts 
surrounding that possible violation, the Department determines that a 
violation has occurred, the Department shall issue a notice of the al­
leged violation, stating the facts on which the conclusion that a viola­
tion occurred is based, recommending that an administrative penalty 
or administrative sanction, or both, be imposed on the person charged, 
and recommending the amount of that proposed penalty and/or type of 
sanction. 
(b) The written Notice of Alleged Violation shall include: 
(1) a brief summary of the alleged violation(s); 
(2) a statement of the amount of the penalty and/or sanction 
recommended; and 
(3) a statement that the Respondent has the right to a hear­
ing to contest the alleged violation, the amount of the recommended 
penalty and/or sanction, or both. 
(c) Not later than the 20th day after the date on which the no­
tice is received, the Respondent may accept the determination of the 
Department, including the recommended penalty and/or sanction, or 
make a written request for a hearing on that determination. There is a 
rebuttable presumption that notice is received three days after the notice 
is mailed. Upon receipt of a written request for hearing, the Department 
shall submit a Request for Docket Case form to SOAH accompanied 
by legible copies of all pertinent documents, including but not limited 
to the Notice of Hearing or other document describing the agency ac­
tion giving rise to a contested case. In accordance with 1 TAC §155.9, 
the Department shall request one or more of the following actions on 
the Request to Docket Case form: 
(1) Setting of hearing; 
(2) Assignment of an ALJ; and/or 
(3) Setting of alternative dispute resolution proceeding, in­
cluding but not limited to mediated settlement conference, mediation, 
or arbitration. 
§60.303. Notice of Other Proceedings. 
The Department shall provide notice to all parties in accordance with 
Texas Government Code §2001.052, and Texas Occupations Code, 
Chapter 51. 
§60.304. Disposition by Agreement. 
(a) Disposition by agreement of any contested case may be 
made by stipulation, agreed settlement, or consent order, unless pre­
cluded by law. 
(b) The Commission may designate its chairperson and/or the 
Executive Director to adopt or reject stipulations, settlement agree­
ments, or consent orders. 
(c) Parties agreeing to disposition by agreement shall prepare 
written stipulations, consent order, or settlement agreement, containing 
proposed findings of fact and conclusions of law, which shall be signed 
by all the agreeing parties and their designated representatives. 
(d) Upon receipt of the written stipulations, consent order, or 
settlement agreement the Executive Director and/or the Commission 
may: 
(1) adopt the written stipulations, consent order, or settle­
ment agreement and issue a final order; 
(2) reject the written stipulations, consent order, or settle­
ment agreement and remand the contested case for a hearing before 
SOAH; 
(3) reject the written stipulations, consent order, or settle­
ment agreement and order further investigation by the Department; or 
(4) take such other action as the Executive Director and/or 
the Commission find just. 
§60.305. Place and Nature of Hearings. 
Every effort shall be made to conduct administrative hearings in Austin, 
Texas, to achieve the Department’s mission to ensure effective and eco­
nomical use of public resources while adhering to the provisions of 1 
TAC §155.13. 
§60.306. Failure to Attend Hearing and Defaults. 
(a) If, within twenty days after receiving a Notice of Alleged 
Violation, the Respondent fails to accept the Department’s determina­
tion and recommended administrative penalty and/or sanction, or fails 
to make a written request for a hearing on the determination, the De­
partment may propose entry of a default order against the Respondent 
unless otherwise provided by applicable law. There is a rebuttable pre­
sumption that notice is received three days after the notice was mailed. 
(b) Where a Respondent fails to answer to the Notice of Al­
leged Violation, the Department may present to the Commission and/or 
the Executive Director a motion for default order along with a proposed 
default order containing findings of fact and conclusions of law. Re­
spondents will be notified as to the time and place the motion for default 
order will be considered. If a Respondent attends at the time and place 
prescribed in the notice, an administrative hearing may be set in accor­
dance with §60.302(c) of this subchapter. 
(c) After receiving a notice proposing denial of an application 
or a notice proposing denial of an opportunity to take an examination, 
an Applicant may request a hearing in writing within twenty days of 
receipt of the notice or forfeit the right to a hearing unless otherwise 
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provided by applicable law. There is a rebuttable presumption that 
notice is received three days after the notice was mailed. 
(d) 1 TAC §155.55 applies where a Respondent fails to ap­
pear on the day and time set for administrative hearing. In that case, 
the Department’s staff may move either for dismissal of the case from 
SOAH’s docket or for the issuance of a default proposal for decision 
by the ALJ. 
(e) Any document served upon a party is prima facie evidence 
of receipt if it is directed to the party’s last known complete, correct 
address as shown by the Department’s records. This presumption is 
rebuttable. Failure to claim properly addressed certified or registered 
mail will not support a finding of non-delivery. 
§60.307. Hearing Costs. 
(a) Costs associated with the contested case hearing before 
SOAH shall be determined according to the provisions in 1 TAC 
§155.43, except as noted in subsections (b) and (c). 
(b) On the written request by a party to a case or on request of 
the ALJ, a written transcript of all or part of the proceedings shall be 
prepared. The cost of the transcript is borne by the requesting party. 
This section does not preclude the parties from agreeing to share the 
costs associated with the preparation of a transcript. If only the ALJ 
requests a transcript, costs will be assessed to the Respondent(s) or 
Applicant(s), as appropriate. 
(c) Any party who needs a certified or licensed language inter­
preter for presentation of its case shall be responsible for requesting the 
services of an interpreter by contacting SOAH and by following SOAH 
procedures provided in 1 TAC Chapter 155. 
§60.308. Proposals for Decision. 
Proposed decisions for contested cases issued by a SOAH ALJ shall 
be brought before the Commission for decision, in accordance with the 
APA. 
§60.309. Filing of Exception and Replies. 
(a) Any party of record may, within 15 days after the date of 
service of a proposal for decision, file exceptions to the proposal for de­
cision with the Executive Director of the Department and/or the Com­
mission, as appropriate. Replies to such exceptions may be filed within 
15 days after the deadline for filing such exceptions. Copies of excep­
tions and replies shall be filed with SOAH and served on the enforce­
ment division of the Department as provided by §60.301(b) of this sub­
chapter. 
(b) A request for extension of time within which to file excep­
tions or replies shall be filed with the Department and SOAH, a copy 
thereof shall be served on all other parties of record by the party mak­
ing such a request. An extension of time may be granted by agreement 
of parties or by order of the ALJ assigned to the case upon a showing 
of good cause. 
§60.310. Final Orders, Motions for Rehearing, and Emergency Or-
ders. 
(a) A decision or order in a contested case shall be in writing 
and shall be signed by the Commission, the Executive Director or both, 
as applicable. Decisions or orders shall include findings of fact and 
conclusions of law separately stated. A party notified by mail of a 
decision or order shall be presumed to have been notified on the third 
day after the date on which the notice is mailed. 
(b) The timely filing of a motion for rehearing is a prerequisite 
to appeal. A motion for rehearing must be filed by a party not later than 
the 20th day after the date on which the party or the party’s attorney of 
record is notified of the decision or order. 
(c) In the absence of a timely filed motion for rehearing, a de­
cision or order is final on the expiration of the period for filing a motion 
for rehearing as described in subsection (b). The decision is not appeal­
able. 
(d) If a timely motion for rehearing is filed as described in sub­
section (b), the Commission or Executive Director will act on a motion 
for rehearing not later than the 45th day after the date on which the 
party or the party’s attorney of record is notified of the decision or or­
der. The Commission or Executive Director may by written order ex­
tend the time for taking action, but may not extend the time beyond 
the 90th day after the date on which the party or the party’s attorney of 
record is notified of the decision or order. The decision or order is final 
and appealable on the date an order overruling a motion for rehearing 
is signed or on the date the motion is overruled by operation of law. 
(e) If the Commission or the Executive Director finds that an 
imminent peril to the public health, safety, or welfare requires imme­
diate effect of a decision or order, that finding shall be recited in the 
decision or order as well as the fact that the decision or order is final 
and effective on the date signed. The decision or order is final and ap­
pealable on the date signed and no motion for rehearing is required as 
a prerequisite for appeal. 
(f) A petition for judicial review must be filed in a District 
Court of Travis County Texas within 30 days after the order is final 
and appealable, as provided under the APA. A party filing a petition 
for judicial review must also comply with the requirements of Texas 
Occupations Code, §51.307. 
(g) A party who appeals a final decision in a contested case 
must pay all costs for the preparation of the original or a certified copy 
of the record of the agency proceeding that is required to be transmitted 
to the reviewing court. 
(h) If, after judicial review, the penalty is reduced or not as­
sessed, the Executive Director shall remit to the person charged the 
appropriate amount, plus accrued interest if the penalty has been paid, 
or shall execute a release of the bond if a supersedeas bond has been 
posted. The accrued interest on amounts remitted by the Executive 
Director under this subsection shall be paid at a rate equal to the rate 
charged on loans to depository institutions by the New York Federal 
Reserve Bank, and shall be paid for the period beginning on the date 
that the assessed penalty is paid to the Department and ending on the 
date the penalty is remitted. 
§60.311. Corrected Orders. 
The Executive Director may enter a corrected order to correct a clerical 
mistake in an order of the Commission. 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 
Filed with the Office of the Secretary of State on February 23, 
2009. 
TRD-200900799 
William H. Kuntz, Jr. 
Executive Director 
Texas Department of Licensing and Regulation 
Earliest possible date of adoption: April 5, 2009 
For further information, please call: (512) 463-7348 
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SUBCHAPTER J. MEDIATION FOR 
CONTESTED CASES 
16 TAC §§60.400 - 60.409 
STATUTORY AUTHORITY 
The new rules are proposed as the result of a rule review con­
ducted in accordance with Texas Government Code §2001.039. 
The new rules are proposed under Texas Occupations Code, 
§51.201(b) and §51.203, which authorize the Commission, the 
Department’s governing body, to adopt rules as necessary to im­
plement Chapter 51 and any other law establishing a program 
regulated by the Department. In addition, the new rules are pro­
posed in accordance with Texas Occupations Code, Chapters 
53 and 55; Texas Government Code, Chapters 551, 552, 2001, 
2008, 2009, and 2110; and Texas Civil Practice and Remedies 
Code, Chapter 154. 
STATUTORY PROVISIONS AFFECTED 
The statutory provisions affected by the proposal are those set 
forth in Texas Occupations Code, Chapter 51, the Commission’s 
and Department’s enabling statute. In addition, the following 
statutes establishing specific programs regulated by the Depart­
ment are affected: Texas Agriculture Code, Chapters 301 and 
302 (Weather Modification and Control); Texas Business and 
Commerce Code, Chapter 92 (Rental Purchase Agreements-
Loss Damage Waivers); Texas Government Code, Chapters 57 
(Licensed Court Interpreters) and 469 (Architectural Barriers); 
Texas Health and Safety Code, Chapters 76 (Discount Health 
Care Programs), 754 (Elevators and Escalators), and 755 (Boil­
ers); Texas Labor Code, Chapters 91 (Staff Leasing Services) 
and 92 (Temporary Common Worker Employers); and Texas Oc­
cupations Code, Chapters 953 (For Profit Legal Service Contract 
Companies), 1152 (Property Tax Consultants), 1202 (Industrial­
ized Housing and Buildings), 1302 (Air Conditioning and Refrig­
eration Contractors and Technicians), 1304 (Service Contract 
Providers and Administrators), 1305 (Electricians), 1601 (Bar­
bers), 1602 (Cosmetology), 1802 (Auctioneers), 1901 (Water 
Well Drillers), 1902 (Water Well Pump Installers), 2052 (Com­
bative Sports), 2105 (Talent Agencies), 2303 (Vehicle Storage 
Facilities), 2306 (Vehicle Protection Product Warrantors), 2308 
(Tow Trucks and Operators), and 2501 (Personnel Employment 
Services). No other statutes, articles, or codes are affected by 
the proposal. 
§60.400. Alternative Dispute Resolution--Mediation. 
In addition to the procedures under §60.304 of this chapter, the De­
partment uses mediation as an alternative method for resolving con­
tested cases consistent with Texas Government Code, Chapters 2001 
and 2009; Texas Civil Practice and Remedies Code, Chapter 154; and 
the model guidelines for the use of ADR by state agencies developed 
by SOAH. 
§60.401. Referral of Contested Matter for Mediation. 
The Department’s Director of Enforcement, on behalf of the Depart­
ment, may seek to resolve a contested matter through mediation in­
volving all parties, and if so, shall refer the matter for mediation in 
accordance with this subchapter. 
§60.402. Appointment of Mediator. 
(a) For each matter referred for mediation, the ADR Adminis­
trator shall: 
(1) preside over the mediation proceeding; 
(2) assign a Departmental mediator; 
(3) appoint a mediator from another state agency; or 
(4) appoint a private mediator. 
(b) A private mediator may be appointed provided that: 
(1) the parties unanimously agree to use a private mediator; 
(2) the parties unanimously agree to the selection of the 
person to serve as the private mediator; and 
(3) the private mediator agrees to be subject to the direction 
of the ADR Administrator and to all time limits imposed by the ADR 
Administrator, statute or regulation. 
(c) If a private mediator or a mediator from another state 
agency is used, the costs for the services of that mediator shall be 
apportioned equally among the parties, unless otherwise agreed upon 
by the parties, and shall be paid directly to the private mediator or the 
other state agency. 
(d) Unless the parties agree otherwise in writing, each party 
shall be responsible for its own costs incurred in connection with the 
mediation, including without limitation, costs of document reproduc­
tion, attorney’s fees, consultant fees and expert fees. 
(e) The ADR Administrator may assign a substitute or addi­
tional mediator to a proceeding as the ADR Administrator deems nec­
essary. 
§60.403. Qualifications of Mediators. 
(a) All mediators must have completed a minimum of 40 hours 
of Texas mediation training as prescribed under Texas Civil Practices 
and Remedies Code, Chapter 154. 
(b) All mediators shall subscribe to the ethical guidelines for 
mediators adopted by the ADR Section of the State Bar of Texas. 
§60.404. Disqualifications of Mediators. 
(a) If the mediator is a SOAH ALJ, that person will not also 
sit as the ALJ for the case if the contested matter goes to hearing. 
(b) If the mediator is an employee of the Department and the 
dispute does not settle, that mediator will not have any further contact 
or involvement concerning the contested matter. 
§60.405. Qualified Immunity of the Mediator. 
The mediator shall have the qualified immunity prescribed by the Texas 
Civil Practice and Remedies Code, §154.055, if applicable. 
§60.406. Commencement of Mediation. 
(a) Mediation may begin, at the discretion of the Director of 
Enforcement, anytime after the Department anticipates initiation of an 
adverse action against an applicant or respondent. The Department 
may issue a Notice of Mediation along with a Notice of Alleged Viola­
tion or with a notice of a proposed denial of licensure or opportunity to 
take an examination. Prior to the submission of a Request for Docket 
Case form to SOAH, and with agreement of all parties, the ADR Ad­
ministrator may schedule mediation upon any party’s request. 
(b) After a Request for Docket Case form has been submitted 
to SOAH, the contested case is subject to SOAH’s procedures under 1 
TAC Chapter 155, and it is at the discretion of the ALJ whether medi­
ation may apply or may continue to apply to a contested case. 
§60.407. Stipulations. 
When mediation does not result in the full settlement of a matter, the 
parties in conjunction with the mediator, may limit the contested is­
sues through the entry of written stipulations. Such stipulations shall 
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be forwarded or formally presented to the ALJ assigned to conduct the 
contested case hearing on the merits and shall be made part of the hear­
ing record. 
§60.408. Agreements. 
(a) All agreements between or among parties that are reached 
as a result of mediation must be committed to writing and the terms 
of the agreement will be incorporated in an order that is subject to ap­
proval by the Executive Director or Commission. 
(b) A final written agreement to which the Department is a sig­
natory that is reached as a result of the mediation is subject to or ex­
cepted from required disclosure in accordance with Texas Government 
Code, Chapter 552. 
§60.409. Confidentiality. 
(a) Except as provided in subsections (c) and (d), a communi­
cation relating to the subject matter made by a participant in mediation, 
whether before or after the institution of formal mediation proceedings, 
is confidential, is not subject to disclosure, and may not be used as ev­
idence in any further proceeding. 
(b) Any notes or records made regarding a mediation are con­
fidential, and participants, including the mediator, may not be required 
to testify in any proceedings relating to or arising out of the matter in 
dispute or be subject to process requiring disclosure of confidential in­
formation or data relating to or arising out of the matter in dispute. 
(c) An oral communication or written material used in or made 
a part of a mediation process is admissible or discoverable only if it is 
admissible or discoverable independent of the mediation. 
(d) If this section conflicts with other legal requirements for 
disclosure of communications or materials, the issue of confidential­
ity may be presented to the judge to determine, in camera, whether the 
facts, circumstances, and context of the communications or materials 
sought to be disclosed warrant a protective order or whether the com­
munications or materials are subject to disclosure. 
(e) All communications in the mediation between parties and 
between each party and the mediator are confidential. No shared in­
formation will be given to the other party unless the party sharing the 
information explicitly gives the mediator permission to do so. Mate­
rial provided to the mediator will not be provided to other parties and 
will not be filed or become part of the contested case record. All notes 
taken during the mediation conference will be destroyed at the end of 
the process. 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 
Filed with the Office of the Secretary of State on February 23, 
2009. 
TRD-200900800 
William H. Kuntz, Jr. 
Executive Director 
Texas Department of Licensing and Regulation 
Earliest possible date of adoption: April 5, 2009 
For further information, please call: (512) 463-7348 
PART 9. TEXAS LOTTERY 
COMMISSION 
CHAPTER 401. ADMINISTRATION OF STATE 
LOTTERY ACT 
SUBCHAPTER B. LICENSING OF SALES 
AGENTS 
16 TAC §401.153 
The Texas Lottery Commission (Commission) proposes amend­
ments to 16 TAC §401.153 (Qualifications for License). The pur­
pose of the proposed amendments is to redefine the term "pro­
fessional gambler" as used in the State Lottery Act, Texas Gov­
ernment Code, Chapter 466 and the rules of the Commission. 
The Commission published amendments to §401.153 (Qualifica­
tions for License) in the November 14, 2008, issue of the Texas 
Register (33 TexReg 9168). At a public meeting on February 20, 
2009, the Commission voted to withdraw the proposed amend­
ments and propose new amendments to §401.153 (Qualifica­
tions for License). 
Kathy Pyka, Controller, has determined that for each year of the 
first five years the amendments will be in effect, there will be no 
significant fiscal impact for state or local governments as a re­
sult of the proposed amendments.  There will  be no adverse  ef­
fect on small businesses, micro businesses, or local or state em­
ployment. There will be no additional economic cost to persons 
required to comply with the amendments as proposed. Further­
more, an Economic Impact Statement and Regulatory Flexibility 
Analysis is not required because the amendments will not have 
an economic effect on small businesses as defined in Texas Gov­
ernment Code §2006.001(2). 
Michael Anger, Director of the Lottery Operations Division, has 
determined that for each year of the first five years the proposed 
amendments would be in effect, the public benefit anticipated 
from the adoption of the proposed amendments is providing li­
censees and others with a clear meaning of the term "profes­
sional gambler" as it relates to qualifications for licensing of sales 
agents. 
The Commission requests comments on the amendments from 
any interested person. Comments on the proposed amend­
ments may be submitted to Pete Wassdorf, Assistant General 
Counsel, by mail at Texas Lottery Commission, P.O. Box 16630, 
Austin, Texas 78761-6630; by facsimile at (512) 344-5189; or by 
email at www.legal.input@lottery.state.tx.us. Comments must 
be received within 60 days after publication of this proposal in 
order to be considered. 
The amendments are proposed under the specific require­
ment of Texas Government Code Chapter 466, Subchapter 
E, §466.205(b), and the authority of Texas Government Code 
§466.015, which provides the Commission with the authority 
to adopt rules governing the operation of the lottery. The 
amendments are also proposed under the authority of Texas 
Government Code §467.102, which provides the Commission 
with the authority to adopt rules for the enforcement and admin­
istration of the laws under the Commission’s jurisdiction. 
This proposal is intended to implement Texas Government Code, 
§466.205(b). 
§401.153. Qualifications for License. 
(a) (No change.) 
PROPOSED RULES March 6, 2009 34 TexReg 1543 
♦ ♦ ♦ 
(b) The director may grant or deny an application for a license 
under this subchapter based on any one or more factors listed in subsec­
tion (a) of this section. In addition, the director shall deny an applica­
tion for a license under this subchapter upon a finding that the applicant: 
(1) has been convicted of a felony, criminal fraud, gam­
bling or a gambling-related offense, or a misdemeanor involving moral 
turpitude, if less than 10 years has elapsed since the termination of the 
sentence, parole, mandatory supervision, or probation served for the 
offense; 
(2) is or has been a professional gambler. The term "pro­
fessional gambler" means a person who: 
(A) has engaged in conduct in Texas proscribed by Title 
10, Chapter 47, §§47.02, 47.03, 47.04, or 47.05 of the Texas Penal Code 
as the primary source of income. (The term "primary source of income" 
as used in this subparagraph means more than 50 percent of the person’s 
income on an annual basis); 
(i) In adopting the definitions in subsection 
(b)(2)(A) of this section, the conduct proscribed by the Texas Penal 
Code does not include any conduct for which an exception to criminal 
prosecution applies, or any conduct for which a person may be entitled 
to an affirmative defense, including, but not limited to those affirmative 
defenses allowed under §47.09 of the Texas Penal Code. 
(ii) In adopting the definitions in subsection 
(b)(2)(A) of this section, the conduct proscribed by the Texas Penal 
Code does not include any conduct which would be excepted from 
prosecution because the conduct was excepted from a definition under 
Texas Penal Code §47.01, which is essential to prosecution; or 
(B) has been convicted under the laws of any state, or 
governing jurisdiction outside of the United States of being a profes­
sional gambler, as defined by the law of that jurisdiction; or 
(C) has, on three or more occasions been convicted of a 
gambling offense in any state or governing jurisdiction. 
[(2) A "professional gambler" is a person whose profes­
sion is, or whose major source of income derives from, playing games 
of chance for profit;] 
(3) - (10) (No change.) 
(c) - (e) (No change.) 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 
Filed with the Office of the Secretary of State on February 23, 
2009. 
TRD-200900776 
Kimberly L. Kiplin 
General Counsel 
Texas Lottery Commission 
Earliest possible date of adoption: April 5, 2009 
For further information, please call: (512) 344-5012 
CHAPTER 402. CHARITABLE BINGO  
ADMINISTRATIVE RULES 
SUBCHAPTER A. ADMINISTRATION 
16 TAC §402.104 
The Texas Lottery Commission (Commission) proposes new 16 
TAC §402.104 (Professional Gambler and Gambling Promoter). 
The purpose of the new rule is to define the terms "professional 
gambler" and "gambling promoter" as used in the Bingo Enabling 
Act, Texas Occupations Code, Chapter 2001. The Commission 
published a proposed new §402.104 (Professional Gambler and 
Gambling Promoter) in the November 14, 2008, issue of the 
Texas Register (33 TexReg 9171). At a public meeting on Feb­
ruary 20, 2009, the Commission voted to withdraw the proposed 
rule and to propose a new Professional Gambler and Gambling 
Promoter rule. 
Kathy Pyka, Controller, has determined that for each year of the 
first five years the proposed new rule will be in effect, there will 
be no significant fiscal impact for state or local governments as 
a result of the new rule. There will be no adverse effect on small 
businesses, micro businesses, or local or state employment. 
There will be no additional economic cost to persons required 
to comply with the new rule as proposed. Furthermore, an Eco­
nomic Impact Statement and Regulatory Flexibility Analysis is 
not required because the new rule will not have an economic ef­
fect on small businesses as defined in Texas Government Code 
§2006.001(2). 
Philip D. Sanderson, Director of the Charitable Bingo Opera­
tions Division, has determined that for each year of the first five 
years proposed new rule will be in effect, the public benefit an­
ticipated is providing licensees and others with clear and con­
cise meanings of the terms "professional gambler" and "gam­
bling promoter"  as  related to the  eligibility  of  a person for  a man­
ufacturer’s or distributor’s license. 
The Commission requests comments on the proposed new rule 
from any interested person. Comments on the proposed rule 
may be submitted to Pete Wassdorf, Assistant General Counsel, 
by mail at Texas Lottery Commission, P.O. Box 16630, Austin, 
Texas 78761-6630; by facsimile at (512) 344-5189; or by email 
at www.legal.input@lottery.state.tx.us. Comments on the pro­
posed new rule must be received within 60 days after publication 
in order to be considered. 
The new rule is proposed under Texas Occupations Code 
§2001.054, which authorizes the Commission to adopt rules 
to enforce and administer the Bingo Enabling Act, and under 
Government Code §467.102, which authorizes the Commission 
to adopt rules for the enforcement and administration of this 
chapter and the laws under the Commission’s jurisdiction. 
The proposed new  rule implements Texas Occupations Code, 
Chapter 2001. 
§402.104. Professional Gambler and Gambling Promoter. 
(a) The term "gambling promoter" means a person who has: 
(1) engaged in conduct in Texas proscribed by Title 10, 
Chapter 47, §47.03 of the Texas Penal Code; or 
(2) been convicted in any state, or governing jurisdiction 
outside of the United States under a law that is fundamentally equiv­
alent to promotion of gambling as proscribed by Title 10, Chapter 47, 
§47.03 of the Texas Penal Code. 
(b) The term "professional gambler" means a person who: 
(1) has engaged in conduct in Texas proscribed by Title 10, 
Chapter 47, §§47.02, 47.03, 47.04, or 47.05 of the Texas Penal Code as 
the primary source of income. (The term "primary source of income" 
as used in this paragraph, means more than 50 percent of the person’s 
income on an annual basis.); or 
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(2) has been convicted under the laws of any state, or gov­
erning jurisdiction outside of the United States of being a professional 
gambler, as defined by the law of that jurisdiction; or 
(3) has, on three or more occasions been convicted of a 
gambling offense in any state or governing jurisdiction; 
(c) In adopting the definitions in subsections (a) and (b) of this 
section, the conduct proscribed by the Texas Penal Code does not in­
clude any conduct for which an exception to criminal prosecution ap­
plies, or any conduct for which a person may be entitled to an affir­
mative defense, including, but not limited to those affirmative defenses 
allowed under §47.09 of the Texas Penal Code. 
(d) In adopting the definitions in subsections (a) and (b) of this 
section, the conduct proscribed by the Texas Penal Code does not in­
clude any conduct which would be excepted from prosecution because 
the conduct was excepted from a definition under Texas Penal Code 
§47.01, which is essential to prosecution. 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 
Filed with the Office of the Secretary of State on February 23, 
2009. 
TRD-200900775 
Kimberly L. Kiplin 
General Counsel 
Texas Lottery Commission 
Earliest possible date of adoption: April 5, 2009 
For further information, please call: (512) 344-5012 




16 TAC §402.402 
The Texas Lottery Commission (Commission) proposes amend­
ments to 16 TAC §402.402 (relating to Registry of Bingo Work­
ers). The purpose of the proposed amendments is to remove 
reference to a ’primary’ operator, to clarify the consequences of 
failing to renew a worker’s registration timely, and the conse­
quences of submission of an incomplete worker registry appli­
cation. Additionally, the proposed amendments include an ex­
planation of when fingerprint cards are required, the option of 
requesting a hearing when found non-qualified to be listed on 
the registry, and when a worker whose listing on the registry 
has been denied or revoked may reapply. Finally, the proposed 
amendments set forth a definition for "usher", and language has 
been added at subsection (b) to specify that any person that car­
ries out or performs the functions of a caller, cashier, manager, 
operator, usher, or salesperson, as defined in subsection (a),  
must be listed on the Registry of Approved Bingo Workers. 
Kathy Pyka, Controller, has determined that for each year of the 
first five years the proposed amendments will be in effect, there 
will be no significant fiscal impact for state or local governments 
as a result of the proposed amendments. There will be no ad­
verse effect on small businesses, micro businesses, or local or 
state employment. There will be no additional economic cost to 
persons required to comply with the amendments as proposed. 
Furthermore, an Economic Impact Statement and Regulatory 
Flexibility Analysis is not required because the proposed amend­
ments will not have an economic effect on small businesses as 
defined in Texas Government Code §2006.001(2). 
Philip D. Sanderson, Director of the Charitable Bingo Operations 
Division, has determined that for each year of the first five years 
the proposed amendments will be in effect, the public benefit an­
ticipated is to provide to individuals specific information about the 
consequences of submitting an incomplete application and fail­
ing to renew their registration. In addition, the proposed amend­
ments explain the specific process for requesting a hearing and 
provide clarification as to when a non-qualified person may reap­
ply to be listed on  the  registry  and when  fingerprint cards are re­
quired. 
The Commission requests comments on the proposed amend­
ments from any interested person. Comments on the proposed 
rule may be submitted to Sandra Joseph, Special Counsel, by 
mail at Texas Lottery Commission, P.O. Box 16630, Austin, 
Texas 78761-6630; by facsimile at (512) 344-5189; or by email 
at www.legal.input@lottery.state.tx.us. The Commission will 
hold a public hearing on this proposal at 10:00 a.m. on March 
18, 2009, at 611 E. 6th Street, Austin, Texas 78701. Comments 
must be received within 30 days after publication of this proposal 
in order to be considered. 
The amendments are proposed under Texas Occupations Code 
§2001.054, which authorizes the Commission to adopt rules to 
enforce and administer the Bingo Enabling Act, and under Texas 
Government Code §467.102, which authorizes the Commission 
to adopt rules for the enforcement and administration of this 
chapter and the laws under the Commission’s jurisdiction. The 
proposed amendments implement Texas Occupations Code, 
Chapter 2001. 
§402.402. Registry of Bingo Workers. 
(a) Definitions. The following words and terms, when used 
in this section, shall have the following meanings, unless the context 
clearly indicates otherwise: 
(1) Caller--an individual who operates the bingo ball selec­
tion device and announces the balls selected. 
(2) Cashier--an individual who sells and records bingo card 
and pull tab sales to bingo players and/or pays winners the appropriate 
prize. 
(3) Completed Application--A registry application or re­
newal form prescribed by the Commission which is legible and lists at a 
minimum the applicant’s complete legal name, address, social security 
number or registry number, date of birth, race, gender and signature. 
(4) [(3)] Manager--an individual who oversees the day-to­
day operation of the bingo premises. 
(5) [(4)] Operator--means an active bona fide member of 
a licensed authorized organization that has been designated on a form 
prescribed by the Commission prior to acting in the capacity as the 
organization’s [primary] operator. [An individual designated by an au­
thorized organization as an "alternate operator" shall perform all the 
duties and responsibilities of an operator in the absence of the primary 
operator.] 
[(5) Sales Person--an individual who monitors bingo play­
ers, sells bingo cards and pull tabs, verifies winners and/or awarding 
prizes. A sales person may be referred to as a floor worker, runner or 
usher.] 
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(6) Salesperson--an individual who monitors bingo play­
ers, sells bingo cards and pull tabs, verifies winning cards and pull-tabs 
and/or delivers the prize money to the winners; may be referred to as 
an usher, floor worker, or runner. 
(7) Usher--an individual who monitors bingo players, sells 
bingo cards and pull tabs, verifies winning cards and pull-tabs and/or 
delivers the prize money to the winners; may be referred to as a sales­
person, floor worker or runner. 
(b) Who must be listed on the Registry of Approved Bingo 
Workers. Any person who carries out or performs the functions of a 
caller, cashier, manager, operator, usher, or salesperson as defined in 
subsection (a) of this section [The following persons] must be listed on 
the Registry of Approved Bingo Workers prior to being involved in the 







(c) Each individual must submit a completed Texas Applica­
tion for Registry of Approved Bingo Workers as prescribed by the 
Commission to remain on the Registry of Approved Bingo Workers. 
(d) The registrant will be added to the registry as soon as pos­
sible after the Commission has determined that the person is eligible to 
be involved in the conduct of bingo or act as an operator. 
(e) For purposes of the Registry of Approved Bingo Workers, 
each operator must be designated on the licensed authorized organiza­
tion’s license to conduct bingo application pursuant to the Texas Occu­
pations Code, §2001.102(10) as the member who will be responsible 
for the conduct of bingo under the terms of the license and the Bingo 
Enabling Act. [An individual included on the registry may not serve as 
the primary operator for an organization until the approved license to 
conduct bingo has been issued to the licensed organization listing the 
individual as the operator, received by the organization, and displayed 
at the location.] An organization must submit the name of a registered 
operator on a form prescribed by the Commission prior to the indi­
vidual’s [operator] acting in the capacity of an [primary] operator. An 
operator who fails to renew their intent to remain on the registry prior 
to the registry expiration may not serve as an operator in any manner, 
including signing applications and forms on behalf of the organization, 
until re-listed on the registry after filing the required forms. 
(f) Expiration of listing on registry of approved bingo work­
ers. A registrant’s listing on the registry is valid for three years from 
the last date of inclusion on the registry, unless the individual’s list­
ing is removed for cause prior to the expiration of three years. Every 
three years after the date the person’s name is listed on the registry the 
individual shall submit a completed renewal form prescribed by the 
Commission stating the person’s intent to remain on the registry. Fail­
ure to timely submit the prescribed form will result in the deletion of 
the worker’s name from the registry. A person whose name is deleted 
from the registry due to failure to verify the intent to remain on the 
registry may be re-listed on the registry by filing the required form. A 
registered worker who fails to timely submit the prescribed form to re­
new listing on the registry may not be involved in the conduct of bingo 
until the worker is again added to the registry. Payment for serving in 
a position listed in subsection (b) of this section by a person not listed 
on the registry is not an authorized expense. It is the responsibility of 
the licensed authorized organization to review the registry to confirm 
that the worker’s registration is current. 
(g) How to be listed on the Registry of Approved Bingo Work­
ers. For a person to be listed on the Registry of Approved Bingo Work­
ers, a person must: 
(1) submit a completed [complete a] Texas Application for 
Registry of Approved Bingo Workers form as prescribed by the Com­
mission; 
[and] 
(2) submit the required fee for the cost of the card or form; 
(3) submit a verifiable FBI or DPS fingerprint card if at the 
time of registration: 
(A) the person is residing outside of Texas; or 
(B) the person maintains a driver’s license or registra­
tion in another state; and 
(4) [(3)] be determined by the Commission to not be ineli­
gible under Texas Occupations Code, §2001.105(a)(6). 
(h) Incomplete Applications. The Commission will notify the 
applicant at the address provided if the registry application or renewal 
form submitted is not complete and will identify what is missing. The 
original application will be returned to the applicant for correction and 
resubmission. It is the responsibility of the registry applicant to re­
submit a completed application before it may be processed. Failure to 
submit an FBI or DPS fingerprint card, if required, is grounds for de­
nial or removal of the registration. 
(i) [(h)] An individual listed on the registry must notify the 
Commission of any changes to information contained on the Texas 
Application for Registry of Approved Bingo Workers on file with the 
Commission within 30 days of the change in information. Such notifi ­
cation shall be in writing or other approved electronic means. 
(j) [(i)] Identification Card for Approved Bingo Worker. 
(1) The Commission will issue an identification card indi­
cating that the person is listed in the registry. A registered worker and 
operator must wear his/her identification card while on duty. 
(2) The identification card worn by the registered worker or 
operator while on duty must be visible. The identification card shall list 
the individual’s name and unique registration number, as issued by the 
Commission. An individual may obtain the unique registration number 
from the Registry of Approved Bingo Workers on the Commission’s 
website or by requesting the number from the Commission. 
(3) An identification card is not transferable and may be 
worn only by the individual identified on the card. 
(4) Upon request by a Commission employee, a person de­
scribed in subsection (a) of this section shall present personal photo 
identification in order to verify the identification card is that person’s 
card. 
(k) [(j)] How to Obtain Approved Identification Cards. 
(1) A completed identification card may be obtained from 
the Commission by submitting the required fee and submitting the re­
quired form. 
(2) The fee for an identification card or identification card 
form may not exceed $5.00. 
(3) A person who has been approved to work in charitable 
bingo may complete an identification card form provided by the Com­
mission for use while on duty. Blank identification card forms may be 
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obtained from the Commission. The person requesting the identifica­
tion card form(s) must submit the required fee and the required form 
for the blank identification card form. 
(4) The identification card prepared by the  individual may 
only be on a prescribed Commission card form and must be legible and 
include the individual’s name and registration number. 
(l) [(k)] A licensed authorized organization which is reporting 
conduct where there is a substantial basis for believing that the conduct 
would constitute grounds for removal or refusal to list on the registry 
shall make the report in writing to: Bingo Registry, Texas Lottery Com­
mission, P.O. Box 16630, Austin, Texas 78761-6630. 
(m) [(l) Texas Occupations Code, 
§2001.313 related
] The provisions of the 
 to the registry of bingo workers do not apply to 
an authorized organization that does not have an annual license to 
conduct bingo who receives a temporary license to conduct bingo. 
(n) [(m)] If the Commission proposes to refuse to add or 
proposes to remove the person from the Registry of Approved Bingo 
Workers consistent with Texas Occupations Code, §2001.313, the 
Commission will give notice of the proposed action as provided by 
Government Code, Chapter 2001. 
(o) A person receiving notice that the Commission intends to 
refuse to add to or intends to remove the person from the Registry of 
Approved Bingo Workers may request a hearing. Failure to submit 
a written request for a hearing within 30 calendar days of the date of 
the notice will result in the denial of the application or removal of the 
registered worker from the registry. 
(p) A person who has been denied or removed from the reg­
istry through the hearing process because of an offense listed under 
Texas Occupations Code, §2001.105(b), may only reapply to be listed 
ten years after the termination date of a sentence, parole, mandatory 
supervision, or community supervision served for the offense. Appli­
cations received earlier will not be processed. 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 
Filed with the Office of the Secretary of State on February 23, 
2009. 
TRD-200900774 
Kimberly L. Kiplin 
General Counsel 
Texas Lottery Commission 
Earliest possible date of adoption: April 5, 2009 
For further information, please call: (512) 344-5012 
TITLE 43. TRANSPORTATION 
PART 1. TEXAS DEPARTMENT OF 
TRANSPORTATION 
CHAPTER 2. ENVIRONMENTAL POLICY 
SUBCHAPTER A. ENVIRONMENTAL 
REVIEW AND PUBLIC INVOLVEMENT FOR 
TRANSPORTATION PROJECTS 
43 TAC §2.1 
The Texas Department of Transportation (department) proposes 
amendments to §2.1, concerning general and emergency action 
procedures for environmental review and public involvement re­
quirements for transportation projects. The amendments to §2.1 
are proposed in conjunction with the proposed repeal of 43 TAC 
§11.56 and new 43 TAC §11.56, relating to connection with re­
gionally significant highway. 
EXPLANATION OF PROPOSED AMENDMENTS 
Transportation Code, Chapter 203 provides that the Texas 
Transportation Commission (commission) may lay out, con­
struct, maintain, and operate a modern state highway system. 
Transportation Code, §201.604, requires the commission by 
rule to provide for the commission’s environmental review of 
the department’s transportation projects that are not subject to 
review under the National Environmental Policy Act (42 U.S.C. 
§4321 et seq.) 
Senate Bill 792 (SB 792), 80th Legislature, 2007, granted local 
authorities the first option in building projects within their jurisdic­
tions and provided those authorities with the powers to construct 
and complete those projects in a manner consistent with the 
practices and procedures by which the local authority finances, 
constructs, or operates a project. Senate Bill 792 also autho­
rized the department to assist those authorities in the comple­
tion of projects by providing use of the right of way owned by the 
department and access to the state highway system without re­
quiring payment for those resources. The amendments to §2.1 
allow the local governments to follow their own environmental 
review for those projects. 
Amendments to §2.1(b)(3) divide the paragraph into subpara­
graphs (A) and (B). New §2.1(b)(3)(A)(ii) exempts a project 
developed by a local governmental entity under Transportation 
Code, §228.011 or §228.0111, from the environmental review 
and public involvement requirements of 43 TAC Chapter 2, 
Subchapter A, because of the local control requirements of 
SB 792. Transportation Code, §228.011 includes the following 
county toll projects: Beltway 8 Tollway East, between US 59 
North and US 90 East; Hardy Downtown Connector, consisting 
of the proposed direct connection from the Hardy Toll Road 
southern terminus at Loop 610 to downtown Houston; State 
Highway 288, between US 59 and Grand Parkway South (State 
Highway 99); US 290 Toll Lanes, between IH 610 West and 
the Grand Parkway Northwest (State Highway 99); Fairmont 
Parkway East, between Beltway 8 East and Grand Parkway 
East (State Highway 99); South Post Oak Road Extension, 
between IH 610 South and near the intersection of Beltway 8 
and Hillcroft in the vicinity of the Fort Bend Parkway Tollway; 
Westpark Toll Road Phase II, between Grand Parkway (State 
Highway 99) and FM 1463; Fort Bend Parkway, between State 
Highway 6 and the Brazos River; and Montgomery County 
Parkway, between State Highway 242 and the Grand Parkway 
(State Highway 99). Transportation Code, §228.0111, includes 
a project  that is not covered by Transportation Code, §228.011, 
and that is constructed by a regional tollway authority under 
Transportation Code, Chapter 366, a regional mobility authority 
under Transportation Code, Chapter 370, or a county acting 
under Transportation Code, Chapter 284. 
New §2.1(b)(3)(B) provides that in the agreement for a project 
excepted under §2.1(b)(3) the department must ensure that the 
entity responsible for the project complies with all state and fed­
eral environmental review and public involvement laws applica­
ble to the entity. This amendment is necessary to conform the 
provision to changes made by new §2.1(b)(3)(A)(ii). 
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FISCAL NOTE 
James Bass, Chief Financial Officer, has determined that for 
each of the first five years the amendments as proposed are in 
effect, there will be no fiscal implications for state or local govern­
ments as a result of enforcing or administering the amendments. 
Dianna Noble, P.E., Director, Environmental Affairs Division, 
has certified that there will be no significant impact on local 
economies or overall employment as a result of enforcing or 
administering the amendments. 
PUBLIC BENEFIT AND COST 
Ms. Noble has also determined that for each year of the first five 
years the section is in effect, the public benefit anticipated as a 
result of enforcing or administering the amendments will be the 
implementation of SB 792 which grants local authorities the first 
option in building projects within their jurisdictions. There are no 
anticipated economic costs for persons required to comply with 
the section as proposed. There will be no adverse economic 
effect on small businesses. 
COASTAL MANAGEMENT PROGRAM CONSISTENCY RE­
VIEW 
The commission has reviewed the proposed rulemaking and de­
termined that the action is subject to the Coastal Management 
Program (CMP) and that it is consistent with the CMP goals and 
policies under the rules of the Coastal Coordination Council. The 
proposed amendments concern the method used to evaluate the 
environmental impacts of a transportation project and do not dic­
tate the siting of a project. 
Transportation Code, §228.011 and §228.0111, remove toll 
projects within the boundaries of local toll project entities from 
the department and assign the responsibility for those projects 
to the local entities. New §2.1(b)(3) exempts projects developed 
by local governmental entities under Transportation Code, 
§228.011 and §228.0111 from environmental review by the 
department, leaving the responsibility with the entities. 
Title 31 TAC §501.11(a), concerning the CMP’s Statutory and 
Constitutionals Limits, states, "A goal or policy may not require 
an agency or subdivision to perform an action that would exceed 
the constitutional or statutory authority of the agency or subdivi­
sion to which the goal or policy applies." In transferring environ­
mental responsibility for certain highway projects connecting to 
the state highway system to local entities, §2.1 is consistent with 
the changes of responsibility provided by Transportation Code, 
§228.011 and §228.0111 and the responsibility for CMP compli­
ance continues to be the local entity’s obligation under 31 TAC 
§501.11 as authorized under those sections. The effect of the 
amendment is that local entities will use their procedures rather 
than the procedures of the department for the exempted projects. 
SUBMITTAL OF COMMENTS 
Written comments on the proposed amendments to §2.1 may 
be submitted to Dianna Noble, P.E., Director, Environmental Af­
fairs Division, Texas Department of Transportation, 125 East 
11th Street, Austin, Texas 78701-2483. The deadline for receipt 
of comments is 5:00 p.m. on April 6, 2009. 
STATUTORY AUTHORITY 
The amendments are proposed under Transportation Code, 
§201.101, which provides the commission with the authority to 
establish rules for the conduct of the work of the department, 
and more specifically, Transportation Code, §201.604, which 
requires the commission by rule to provide for the commission’s 
environmental review of the department’s transportation projects 
that are not subject to review under the National Environmental 
Policy Act (42 U.S.C. §4321 et seq.). 
CROSS REFERENCE TO STATUTE 
Transportation Code, §§201.604, 228.011, and 228.0111. 
§2.1. General; Emergency Action Procedures. 
(a) (No change.) 
(b) Applicability; Exception. 
(1) This subchapter prescribes the environmental review 
and public involvement requirements for: 
(A) a department transportation project; 
(B) a transportation project of a private or public entity 
in which the project is funded in whole or in part by the department; or 
(C) a transportation project of a private or public entity 
when the project requires commission or department approval. 
(2) Transportation project. A transportation project is a 
highway improvement, rest area, aviation, toll project, public trans­
portation, rail transportation project, ferry landing project, ferry main­
tenance, transportation enhancement, or a project for the construction 
or operation of a facility that is a part of the Trans-Texas Corridor. 
A highway improvement project is a highway construction or main­
tenance project under one or more of Transportation Code, Chapters 
201, 203, 221, 223, 227, or 228. 
(3) Exception. 
(A) Notwithstanding paragraph (1) of this subsection, 
the requirements of this subchapter do not apply to a project that is not 
on the state highway system and: 
(i) that the department funds solely with money held 
in a project subaccount created under Transportation Code, §228.012; 
or [.] 
(ii) that is developed by a county or other local gov­
ernmental entity under Transportation Code, §228.011 or §228.0111. 
(B) An [A project] agreement entered into by the de­
partment for a project excepted under this paragraph must [shall] ensure 
that the entity responsible for implementing such a project complies 
with all environmental review and public involvement requirements 
applicable to that entity under state and federal law in connection with 
the project. 
(c) - (h) (No change.) 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 





Texas Department of Transportation 
Earliest possible date of adoption: April 5, 2009 
For further information, please call: (512) 463-8683 
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CHAPTER 11. DESIGN 
SUBCHAPTER C. ACCESS CONNECTIONS 
TO STATE HIGHWAYS 
The Texas Department of Transportation (department) proposes 
the repeal of §11.56, and new §11.56, concerning connection 
with regionally significant highway. The repeal of §11.56 and 
new §11.56 are being proposed in conjunction with amendments 
to 43 TAC §2.1, relating to general and emergency action proce­
dures for environmental review and public involvement require­
ments for transportation projects. 
EXPLANATION OF PROPOSED REPEAL AND NEW SECTION 
Transportation Code, Chapter 203 provides that the Texas 
Transportation Commission (commission) may lay out, con­
struct, maintain, and operate a modern state highway system. 
Due to the  significant cost associated with the construction 
and maintenance of highways, it is imperative that the highway 
system provide maximum traffic handling capacity and rea­
sonable access for as long as practical. Access management 
is one method of preserving the substantial investment in the 
ground transportation system by preserving the roadway level 
of service. Adjacent development and uncontrolled access 
points along highways can contribute to congestion and early 
deterioration of the operation of the highway, thereby reducing 
the ability of the state highway system to safely and efficiently 
move higher volumes of traffic. Access management is an 
engineering and planning method of balancing the needs of 
mobility and safety on a highway system with the needs of 
access to adjacent land. Access management can significantly 
enhance traffic safety by reducing traffic accidents, personal 
injury, and property damage. Access management promotes 
a more coordinated intergovernmental, long term approach to 
land use and transportation decisions in the context of quality 
of life, economic development, livable communities, and public 
safety. 
Transportation Code, Chapter 228, provides general authority 
for state highway toll projects. Senate Bill 792 (SB 792), 80th 
Legislature, 2007, added provisions to Transportation Code, 
Chapter 228 that granted local authorities the first option for 
building toll projects within their jurisdictions and provides the 
local authorities with the powers to construct and complete 
these projects. Senate Bill 792 also authorized the department 
to assist the local authorities in the completion of projects by 
providing the use of the right of way owned by the department 
and access to the state highway system without requiring 
payment for those resources. 
Current §11.56 assigns broad environmental review and ap­
proval authority to the department, and requires a public or 
private entity to comply with 43 TAC Chapter 2, Subchapter C 
to connect a regionally significant highway to a segment of the 
state highway system. Current §11.56 is being repealed and 
replaced with a new §11.56. The rule changes the focus of the 
environmental requirements on the projects’ connection to the 
state highway system. 
New §11.56 is added to provide a uniform means by which pub­
lic and private entities with the authority to construct, maintain, 
and operate regionally significant highway facilities may obtain 
permission to connect those facilities to the state highway sys­
tem. While most such entities are required to obtain commission 
approval to construct regionally significant highways, certain en­
tities with independent authority may construct regionally signifi ­
cant highways that do not necessarily conform to the Transporta­
tion Improvement Program (TIP). Adding regionally significant 
highways that are not in the TIP, especially in non-attainment 
areas, can threaten the entire area’s transportation conformity 
under the federal Clean Air Act, resulting in sanctions that could 
severely hamper the state’s federal highway program. The cur­
rent rules govern connection to the state highway system, but 
do not give the department the ability to deny connections based 
on these conformity concerns, design and construction issues, 
or noncompliance with federal requirements. 
This new rule will ensure that proper statewide planning is em­
ployed in the construction of major highway facilities that connect 
to the state highway system, that the facilities are properly de­
signed and constructed in compliance with federal laws, and that 
environmental impacts are adequately considered. 
New §11.56(a), Purpose, provides the purpose of the section 
and is the same as the current subsection (a). It requires ap­
proval from the commission for a connection from a regionally 
significant highway to a segment of the state highway system. 
New §11.56(b), Request, requires the entity seeking approval 
to send to the executive director a written request containing a 
detailed schematic indicating the location of the connection, an 
overpass, underpass, intersection, or interchange, and the lo­
cation of the logical termini of the connection. This differs from 
current subsection (b) which requires a schematic indicating the 
location of interchanges and mainlanes. 
New §11.56(c), Approval criteria, authorizes the commission to 
approve a request if the highway to be connected is identified 
in a conforming TIP, the requestor agrees to use the depart­
ment’s design and construction criteria as set out in §11.56(d), 
and the requestor satisfies the applicable requirements concern­
ing public involvement and impacts of the connection set out in 
§11.56(e). The requirement of compliance with §11.56(e) en­
sures public involvement in the process and that the social, en­
vironmental, and economic impacts of the connection are con­
sidered. 
New §11.56(c) is similar to current subsection (c). However, cur­
rent subsection (c) contains a process for waiving the design and 
construction requirements and the environmental requirements 
for the part of the project that is not a connection. The waivers 
are omitted from the new subsection as unnecessary because 
the subsection applies only to the connection area of a project. 
New §11.56(d), Design and construction, specifies that the de­
sign and construction criteria set forth in 43 TAC §26.33 apply for 
purposes of the subsection. The new subsection is essentially 
the same as the current subsection (d). 
New §11.56(e)(1), Environmental review and public involvement, 
specifies that subsection (e) applies only to construction activi­
ties and utility adjustments within rights of way owned by the de­
partment and, if a terminus of the proposed connection is outside 
of the department’s right of way, between the connection termi­
nus and the department’s right of way. Focusing the environ­
mental review and public involvement on the connection portion 
of the project addresses the state’s requirements concerning ad­
equate consideration of environmental, safety, and mobility con­
cerns. 
New §11.56(e)(2) exempts from the environmental review 
and public involvement requirements local authority projects 
developed under Transportation Code, §228.011 or §228.0111, 
and projects that the department funds solely with money held 
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in a project subaccount created under Transportation Code, 
§228.012. Senate Bill 792 requires that the local authority have 
the primary authority for the projects in a manner consistent 
with the practices and procedures by which the local authority 
finances, constructs, or operates a project and requires the 
commission and the department to allow the local authority 
access to the state highway system. 
New §11.56(e)(3) requires the requestor to perform and docu­
ment all environmental studies, environmental compliance, and 
public involvement activities. Section 11.56(e)(3) clarifies that 
the requestor’s environmental compliance and public involve­
ment activities will not be performed under memoranda of agree­
ment, programmatic agreements, or other environmental agree­
ments between the department and a state or federal agency as 
the project sponsor is performing the environmental compliance 
and public involvement. To ensure that stakeholders’ interests 
and concerns are addressed, the requestor is required to apply 
for, obtain, and comply with all permits and approvals required by 
state and federal law, and to establish all commitments needed 
to address public, state agency, and federal agency concerns. 
New §11.56(e)(4) requires that the environmental documents, 
environmental studies, environmental compliance, and public in­
volvement activities must comply with the requirements of 43 
TAC Chapter 2, Subchapter A, relating to Environmental Review 
and Public Involvement for Transportation Projects. 
New §11.56(e)(5) requires the requestor to submit the environ­
mental documents and supporting documentation to the depart­
ment to ensure that the documentation is completed and to pro­
vide department review of the documentation. The department 
reviews and determines whether or not the requestor has com­
pleted agency coordination relating to the environmental review 
of the proposed access connection, and has responded to public 
comments. 
New §11.56(e)(6) provides that if Federal Highway Adminis­
tration (FHWA) regulations specify that a project or connection 
requires FHWA approval, the requestor has to perform the 
necessary environmental and public involvement activities 
and produce an environmental document that meets FHWA 
requirements. 
New subsection (e) differs significantly from current subsection 
(e) because the process is being changed to streamline the 
process and to allow for more local responsibility for the perfor­
mance of environmental review and public involvement in that 
review. 
FISCAL NOTE 
James Bass, Chief Financial Officer, has determined that for 
each of the first five years the repeal and new section as pro­
posed are in effect, there will be no fiscal implications for state 
or local governments as a result of enforcing or administering 
the section. 
Dianna Noble, P.E., Director, Environmental Affairs Division 
has certified that there will be no significant impact on local 
economies or overall employment as a result of enforcing or 
administering the repeal and new section. 
PUBLIC BENEFIT AND COST 
Ms. Noble has also determined that for each year of the first 
five years the section is in effect, the public benefit anticipated 
as a result of enforcing or administering the repeal and new sec­
tion will be to focus the environmental requirements on the con­
nection, which is the portion of the project that affects the state 
highway system, enabling the local entities to follow their own 
procedures for the other areas of their project. There are no an­
ticipated economic costs for persons required to comply with the 
sections as proposed. There will be no adverse economic effect 
on small businesses. 
COASTAL MANAGEMENT PROGRAM CONSISTENCY RE­
VIEW 
The commission has reviewed the proposed rulemaking and de­
termined that the action is subject to the Coastal Management 
Program (CMP) and it is consistent with the CMP goals and poli­
cies under the rules of the Coastal Coordination Council. The 
proposed repeal and the new section concern the method by 
which to evaluate the  environmental impacts of a transportation 
project, and do not dictate the siting of a project. 
Transportation Code, §228.011 and §228.0111, remove toll 
projects within the boundaries of local toll project entities and 
certain other projects that are developed off of the highway 
system from the department and assign the responsibility for 
those projects to the local entities. New §11.56(e)(2) exempts 
projects under Transportation Code, §§228.011, 228.0111, and 
222.012, from environmental review by the department. 
Title 31 TAC §501.11(a), concerning the CMP’s Statutory and 
Constitutionals Limits, states, "A goal or policy may not require 
an agency or subdivision to perform an action that would exceed 
the constitutional or statutory authority of the agency or subdi­
vision to which the goal or policy applies." In transferring envi­
ronmental responsibility for certain highway projects connecting 
to the state highway system to local entities, §11.56 is consis­
tent with the changes of responsibility provided by Transportation 
Code, §228.011 and §228.0111 and the responsibility for CMP 
compliance becomes the local entity’s obligation under 31 TAC 
§501.11 as authorized under those sections. 
New §11.56 also provides changes for entities not covered un­
der Transportation Code, §§228.011, 228.0111, or 228.012. In 
those cases, the department will continue its monitoring of the 
local entities by reviewing the local entities’ environmental doc­
umentation to ensure that such an entity has complied with the 
CMP with respect to a connector to the state highway system. 
SUBMITTAL OF COMMENTS 
Written comments on the proposed repeal of §11.56 and new 
§11.56 may be submitted to Dianna Noble, P.E., Director, Envi­
ronmental Affairs Division, Texas Department of Transportation, 
125 East 11th Street, Austin, Texas 78701-2483. The deadline 
for receipt of comments is 5:00 p.m. on April 6, 2009. 
43 TAC §11.56 
(Editor’s note: The text of the following section proposed for repeal 
will not be published. The section may be examined in the offices of 
the Texas Department of Transportation or in the Texas Register office, 
Room 245, James Earl Rudder Building, 1019 Brazos Street, Austin.) 
STATUTORY AUTHORITY 
The repeal is proposed under Transportation Code, §201.101, 
which provides the commission with the authority to establish 
rules for the conduct of the work of the department, and more 
specifically, Transportation Code, §201.604, which requires the 
commission by rule to provide for the commission’s environmen­
tal review of the department’s transportation projects that are not 
subject to review under the National Environmental Policy Act 
(42 U.S.C. §4321 et seq.), and Transportation Code, §203.031, 
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which provides the commission with the authority to control ac­
cess to highways. 
CROSS REFERENCE TO STATUTE 
Transportation Code, Chapter 203, and Transportation Code, 
§§201.604, 228.011, and 228.0111. 
§11.56. Connection with Regionally Significant Highway. 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 





Texas Department of Transportation 
Earliest possible date of adoption: April 5, 2009 
For further information, please call: (512) 463-8683 
♦ ♦ ♦ 
43 TAC §11.56 
STATUTORY AUTHORITY 
The new section is proposed under Transportation Code, 
§201.101, which provides the commission with the authority to 
establish rules for the conduct of the work of the department, 
and more specifically, Transportation Code, §201.604, which 
requires the commission by rule to provide for the commission’s 
environmental review of the department’s transportation projects 
that are not subject to review under the National Environmental 
Policy Act (42 U.S.C. §4321 et seq.), and Transportation Code, 
§203.031, which provides the commission with the authority to 
control access to highways. 
CROSS REFERENCE TO STATUTE 
Transportation Code, Chapter 203, and Transportation Code, 
§§201.604, 228.011, and 228.0111. 
§11.56. Connection with Regionally Significant Highway. 
(a) Purpose. A public or private entity may not connect a re­
gionally significant highway to a segment of the state highway system 
without the approval of the commission. This section prescribes the 
procedure by which the commission will consider approval. 
(b) Request. An entity seeking approval to connect a region­
ally significant highway to a segment of the state highway system must 
send a written request to the executive director. The request must in­
clude a detailed schematic indicating the location of the connection, 
including an overpass, underpass, intersection, or interchange, and the 
location of the logical termini of the connection. 
(c) Approval criteria. The commission will approve a request 
made under this section if: 
(1) the highway to be connected is identified in a conform­
ing Transportation Improvement Program; 
(2) the requestor agrees to design and construct the connec­
tion in compliance with subsection (d) of this section; and 
(3) the requestor satisfies the applicable requirements un­
der subsection (e) of this section concerning public involvement and a 
study of the social, environmental, and economic impacts of the con­
nection. 
(d) Design and construction. The requestor shall design and 
construct the connection in accordance with the schematics required by 
subsection (b) of this section and §26.33(d), (f), and (g) - (l) of this title 
(relating to Design and Construction), which for the purposes of this 
subsection apply as if the requestor were a regional mobility authority. 
(e) Environmental review and public involvement. 
(1) This subsection applies only to construction activities 
and utility adjustments related to the proposed connection that are: 
(A) within rights of way owned by the department; and 
(B) if a terminus of the proposed connection is outside 
of the department’s right of way, between the terminus and the depart­
ment’s right of way. 
(2) This subsection does not apply to a project developed 
by a county or other local governmental entity under Transportation 
Code, §228.011 or §228.0111, or that the department funds solely with 
money held in a project subaccount created under Transportation Code, 
§228.012. 
(3) The requestor, as project sponsor, shall perform and 
document all environmental studies, environmental compliance, and 
public involvement activities arising as a result of construction of the 
proposed access connection. The requestor will not perform its envi­
ronmental compliance and public involvement activities under memo­
randa of agreement, programmatic agreements, or other environmental 
agreements between the department and a state or federal agency. The 
requestor shall apply for, obtain, and comply with all permits and ap­
provals required by state and federal law, and shall establish all com­
mitments needed to address public, state agency, and federal agency 
concerns. 
(4) The requestor’s environmental documents, environ­
mental studies, environmental compliance, and public involvement 
activities must comply with the requirements of 43 TAC Chapter 2, 
Subchapter A, of this title (relating to Environmental Review and 
Public Involvement for Projects). 
(5) The requestor shall submit the environmental docu­
mentation, including supporting documents, to the department, and 
request the department review the environmental documentation. 
The department shall review the environmental documentation and 
supporting documents and shall determine whether or not the requestor 
has completed agency coordination relating to the environmental 
impact of the proposed access connection, and has responded to public 
comments relating to the connection. If the department determines 
that the requestor has not demonstrated completion of agency coordi­
nation or response to public comment related to the connection, the 
requestor shall provide any additional documentation requested by the 
department. The commission will not grant access connection until 
the requestor satisfies the requirements of this paragraph. 
(6) If Federal Highway Administration (FHWA) regula­
tions specify that a project or connection requires FHWA approval, 
the requestor shall perform all environmental and public involvement 
activities as the project sponsor, and shall produce an environmental 
document that meets FHWA requirements. 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author­
ity to adopt. 
Filed with the Office of the Secretary of State on February 20, 
2009. 
TRD-200900750 
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TITLE 16. ECONOMIC REGULATION 
PART 9. TEXAS LOTTERY 
COMMISSION 
CHAPTER 401. ADMINISTRATION OF STATE 
LOTTERY ACT 
SUBCHAPTER B. LICENSING OF SALES 
AGENTS 
16 TAC §401.153 
The Texas Lottery Commission withdraws the proposed amend­
ment to §401.153 which appeared in the November 14, 2008, 
issue of the Texas Register (33 TexReg 9168). 
Filed with the Office of the Secretary of State on February 23, 
2009. 
TRD-200900773 
Kimberly L. Kiplin 
General Counsel 
Texas Lottery Commission 
Effective date: February 23, 2009 
For further information, please call: (512) 344-5012 
CHAPTER 402. CHARITABLE BINGO 
ADMINISTRATIVE RULES 
SUBCHAPTER A. ADMINISTRATION 
16 TAC §402.104 
The Texas Lottery Commission withdraws the proposed new 
§402.104 which appeared in the November 14, 2008, issue of 
the Texas Register (33 TexReg 9171). 
Filed with the Office of the Secretary of State on February 23, 
2009. 
TRD-200900772 
Kimberly L. Kiplin 
General Counsel 
Texas Lottery Commission 
Effective date: February 23, 2009 
For further information, please call: (512) 344-5012 
TITLE 22. EXAMINING BOARDS 
PART 9. TEXAS MEDICAL BOARD 
CHAPTER 172. TEMPORARY AND LIMITED 
LICENSES 
SUBCHAPTER B. TEMPORARY LICENSES 
22 TAC §172.8 
The Texas Medical Board (Board) withdraws the proposed 
amendment to §172.8, relating to Faculty Temporary License, 
which appeared in the January 9, 2009, issue of the Texas 
Register (34 TexReg 168).  
Filed with the Office of the Secretary of State on February 17, 
2009. 
TRD-200900645 
Mari Robinson, J.D. 
Interim Executive Director 
Texas Medical Board 
Effective date: February 17, 2009 
For further information, please call: (512) 305-7016 
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TITLE 10. COMMUNITY DEVELOPMENT 
PART 1. TEXAS DEPARTMENT OF 
HOUSING AND COMMUNITY AFFAIRS 
CHAPTER 5. COMMUNITY SERVICES 
PROGRAMS 
SUBCHAPTER A. COMMUNITY SERVICES 
BLOCK GRANT (CSBG) 
10 TAC §§5.1 - 5.15 
The Texas Department of Housing and Community Affairs 
adopts the repeal of 10 TAC Chapter 5, Subchapter A, §§5.1 ­
5.15, concerning the Community Services Block Grant, without 
changes to the proposal as published in the September 19, 
2008, issue of the Texas Register (33 TexReg 7818) and will 
not be republished. 
The repeal is adopted in order to allow adoption of new rules 
governing the Community Affairs Division Program, to consoli­
date the Comprehensive Energy Assistance Program rules un­
der the Chapter 5 Community Affairs Programs rules with new 
rules being adopted as part of the 2009 rule cycle. 
Public hearings on the repeal were held in El Paso, Lubbock, 
Brownsville, Houston, Fort Worth, and Austin. No comments 
were received regarding the adoption of this repeal. 
The Board approved the final order adopting this repeal on De­
cember 18, 2008. 
The repeal is adopted pursuant to the authority of the Texas Gov­
ernment Code, Chapter 2306, which provides the Department 
with the authority to adopt rules governing the administration of 
the Department and its programs. 
This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency’s 
legal authority. 





Texas Department of Housing and Community Affairs 
Effective date: March 12, 2009 
Proposal publication date: September 19, 2008 
For further information, please call: (512) 475-3916 
SUBCHAPTER C. EMERGENCY SHELTER 
GRANTS PROGRAM 
10 TAC §§5.200 - 5.211 
The Texas Department of Housing and Community Affairs 
adopts the repeal of 10 TAC Chapter 5, Subchapter C, §§5.200 
- 5.211, concerning the Emergency Shelter Grants Program 
without changes to the proposal as published in the September 
19, 2008, issue of the Texas Register (33 TexReg 7819) and 
will not be republished. 
The repeal is adopted in order to allow adoption of new rules 
governing the Community Affairs Division Program, to consoli­
date the Comprehensive Energy Assistance Program rules un­
der the Chapter 5 Community Affairs Programs rules with new 
rules being adopted as part of the 2009 rule cycle. 
Public hearings on the repeal were held in El Paso, Lubbock, 
Brownsville, Houston, Fort Worth and Austin. No comments 
were received regarding the adoption of this repeal. 
The Board approved the  final order adopting this repeal on De­
cember 18, 2008. 
The repeal is adopted pursuant to the authority of the Texas Gov­
ernment Code, Chapter 2306, which provides the Department 
with the authority to adopt rules governing the administration of 
the Department and its programs. 
This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency’s 
legal authority. 





Texas Department of Housing and Community Affairs 
Effective date: March 12, 2009 
Proposal publication date: September 19, 2008 
For further information, please call: (512) 475-3916 
CHAPTER 5. COMMUNITY AFFAIRS 
PROGRAMS 
SUBCHAPTER A. GENERAL PROVISIONS 
10 TAC §§5.1 - 5.20 
The Texas Department of Housing and Community Affairs (the 
Department) adopts new 10 TAC Chapter 5, Subchapter A, 
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§§5.1 - 5.20 concerning Community Affairs Programs, General 
Provisions Rules. Sections 5.3 - 5.5, 5.10, 5.11, 5.13, 5.14, 
5.16, 5.17, and 5.20 are adopted with changes to the proposed 
text as published in the September 19, 2008, issue of the Texas 
Register (33 TexReg 7819). Sections 5.1, 5.2, 5.6 - 5.9, 5.12, 
5.15, 5.18 and 5.19 are adopted without changes and will not 
be republished. 
The purpose of the new chapter is to consolidate, clarify and 
simplify the rules formerly contained in Chapters 5, 6 and 8. 
Public hearings on the new subchapter were held in El Paso, 
Lubbock, Brownsville, Houston, Fort Worth, and Austin. Addi­
tionally, written comments were accepted by mail, e-mail, and 
facsimile through October 20, 2008. 
Public comments and the Department’s responses are pre­
sented in the order in which the subchapters and sections 
appear in the new chapter. Following the section number is 
the title of the section as it appears in the rule. Following the 
comment is a parenthetical containing a number or series of 
numbers. Each number corresponds to a person who com­
mented on the particular rule section. Following the identification 
of the section and related commenters is a summary of the 
comment and staff’s response, including the reasons why the 
agency agreed or disagreed with the comment and a statement 
of the factual basis for the new section. 
Public comments on the proposed rule were received by Texas 
Association of Community Action Agencies, Inc. 
§5.3(b)(7). Definitions. Community Action Agencies. 
COMMENT: Comment received about adding revised language 
to the definition. 
DEPARTMENT RESPONSE: Staff concurred and revised the 
second sentence portion within quotes as follows: "...of at least 
"one-third elected..." to be consistent with the CSBG Act. 
§5.3(b)(20). Definitions. Eligible Entity. 
COMMENT: Comment received about revising the language for 
clarification. 
DEPARTMENT RESPONSE: Staff concurred and revised the 
last sentence by adding the date of the Act after the word "or­
ganization" and, before the word "entity." Staff also added the 
following language: "that was an eligible" for clarification. 
§5.3(b)(24). Definitions. Families with Young Children. 
ADMINISTRATIVE CHANGE. 
Staff added clarifying language to the definition of Families with 
Young Children. Staff revised this for clarification and consis­
tency that a family with young children is a family that includes a 
child age 5 or younger. 
§5.3(b)(25). Definitions. USDHHS. 
COMMENT: Comment received that the agency name acronym 
was incomplete. 
DEPARTMENT RESPONSE: Staff revised this acronym by 
adding the "D.". 
§5.3(b)(41)(A). Definitions. Persons with Disabilities. 
ADMINISTRATIVE CHANGE. 
Staff revised the reference from §7(6) to the correct reference of 
§7(9). 
§5.3(b)(44). Definitions. Private Nonprofit Organization. 
COMMENT: Commenter suggested a private nonprofit organiza­
tion only being an organization which has status as a 501(c)(3) 
tax-exempt entity. Also, the paragraph reference (3) was omit­
ted from text. 
DEPARTMENT RESPONSE: The CSBG Act only specifies 
private nonprofit organization and does not specify §501(c)(3). 
Staff amended the §501(c) reference by adding the paragraph 
reference "(3)." 
§5.3(b)(64). Definitions. U.S.C.--United States Code. 
COMMENT: Comment received about amending definition, to 
remove "of Regulations." 
DEPARTMENT RESPONSE: Staff concurred and amended def­
inition as suggested. 
§5.4. Prohibitions. 
COMMENT: Comment received regarding needed revisions to 
be consistent with federal law. 
DEPARTMENT RESPONSE: Staff revised as follows: subsec­
tion (a) was revised, new subsection (b) was added, subsection 
(b) became subsection (c), and subsection (c) became subsec­
tion (d). Language was modified to reflect federal prohibitions 
pursuant to OMB Circular A-122. CAAs are not prohibited from 
lobbying. The CSBG Act does not prohibit or mention lobbying. 
And, OMB Circular A-122 only restricts the use of federal funds 
for lobbying, it does not prohibit a federal grantee from using 
other funds to do so; there are a number of exceptions. State 
law is more restrictive than federal law and lobbying is prohib­
ited by Texas Government Code. 
§5.5(b) and (c). Certificate and Disclosure Regarding Certain 
Lobbying Activities. 
COMMENT: Comment received suggesting clarification in accor­
dance with federal law. For §5.5(b), the reference in the first 
sentence regarding finding the necessary form was amended 
from the Office of Management (OMB) website to the U.S. De­
partment of Health and Human Services (USDHHS) website. 
In the second sentence of subsection (c), the referenced form 
was amended from the "Department’s" website to the "USDHHS" 
website. In the third sentence of subsection (c), the following 
language was added after "Congress:" "in connection with the 
awarding or modifying of a federal contract, loan, cooperative 
agreement or grant." 
DEPARTMENT RESPONSE: Staff does not concur with the 
comment to qualify lobbying activities by inserting the word 
"certain". Minor revisions were made to §5.5(b) and (c) for 
clarification purposes. 
§5.10(b). Procurement Standard. 
COMMENT: Comment received suggesting that this section 
needed clarifying language. 
DEPARTMENT RESPONSE: Staff concurred with this comment 
and revised language. For clarification purposes, the second 
sentence of this section was revised by adding language as 
follows: ...between the OMB Circulars "or federal laws" and 
state...federal funds, the "federal law or" OMB Circulars will 
prevail. 
§5.11. Procurement/Cooperative Purchasing Program. 
ADMINISTRATIVE CHANGE. 
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Staff amended this section to correct the contact information 
for the program to: State of Texas Co-Op Purchasing Pro­
gram, Texas Comptroller of Public Accounts, Web address: 
http://www.window.state.tx.us/procurement/prog/coop/; e-mail: 
coop@cpa.state.tx.us; phone number: (512) 463-3368. 
§5.16(a)(1), (a)(3), (a)(4), (a)(4)(A), (a)(4)(B), (b) and (d). Moni­
toring of Subrecipients. 
COMMENTS: Commenter requested definition for "high risk" in 
subsection (a)(1). In some instances the term has implied a sub-
recipient with severe management and/or fiscal deficiencies and 
in other instances the term has implied a subrecipient with mul­
tiple and high dollar contracts with the Department. 
Commenter suggested that the rule should state that the Depart­
ment will notify a subrecipient when it is declared "high risk" and 
an explanation for the designation should be provided. 
Commenter suggested that the rule should state what the sub-
recipient needs to do to lift the designation, if the designation is 
based on deficiencies. 
Commenter suggested that the rule should state consequences 
other than being subject to unannounced visits, e.g. cost reim­
bursement rather than advances. 
COMMENT Subsection (a)(3): Commenter suggested posting 
the monitoring instrument on the Department’s website to be 
used to perform monitoring reviews. Disclosure of the ’moni­
toring instrument’ via the Department’s website will allow trans­
parency and the Department’s expectations of the subrecipients. 
COMMENT Subsection (a)(4): Commenter encouraged timely 
resolutions following the onsite monitoring review, a monitoring 
report should be prepared and submitted to the subrecipients 
within "ninety (90)" days. Comment was also made that an ap­
peals process regarding monitoring of programs should be es­
tablished in this section. 
COMMENT: Subsection (a)(4)(A). Finding--Commenter sug­
gested the clarification language for the first sentence should 
include "clearly" as follows: The written description of a "clearly" 
deficient condition which is significantly substandard according 
to the monitoring standards. 
COMMENT Subsection (a)(4)(B): Commenter suggested best 
practice(s) to enhance program, operational, financial or admin­
istrative practices. Commenter also suggested that the Depart­
ment clarify and simplify language to avoid misinterpretation be­
tween a ’recommended’ improvement and ’corrective action’ as 
required under a "finding." 
COMMENT Subsection (b): Commenter suggested clarifying 
language to be added as follows: Subrecipients "not exempt 
from  the single audit requirements" are responsible for... The 
rationale for this was that subrecipients exempt from the single 
audit requirements will not have such an audit to submit. 
COMMENT Subsection (d): Commenter suggested that for clar­
ification purposes, the Department should add the following lan­
guage: ...the following sanctions "assuring due process, unless 
otherwise required:" 
DEPARTMENT RESPONSE: Staff revised subsection (a)(1) to 
separate the assessment of risk. Unannounced monitoring re­
view was also moved to subsection (a)(2). 
Staff concurred with comment and revised as follows: 
Subsection (a): The Department’s Community Affairs Division 
(CAD) is responsible for ensuring that the Community Services 
Block Grant (CSBG), Comprehensive Energy Assistance Pro­
gram (CEAP), Weatherization Assistance Program (WAP), and 
Emergency Shelter Grant Program (ESGP) program activities 
are completed and that the funds are expended in accordance 
with the contract provisions and applicable state and federal 
rules, regulations, policies, and related statutes. In order to 
ensure such, the Department will conduct monitoring reviews of 
the subrecipients to evaluate the effectiveness of subrecipient’s 
performance and program compliance through on-site and desk 
monitoring as described in §5.15 of this chapter (relating to 
Federal Funding Accountability and Transparency Act (FFATA)) 
following the requirements of §678B of PL 105-285 Subtitle B, 
§2605(B)(10) of PL 97-35, as amended, 10 CFR §440.23(d), 
and 24 CFR §576.61 and §576.57(f) and (g), respectively. 
Subsection (a)(1) was revised to read as follows: "CAD employs 
a subrecipient monitoring procedure that is based upon an as­
sessment of associated risks. The factors may include but are 
not limited to the status of the most recent monitoring report, 
timeliness of grant reporting, results of the last on-site monitoring 
review, number and funding amount of Department funded con­
tracts, final expenditure rate, and single audit status or other fac­
tors. Ranking of subrecipients will determine whether an on-site 
review or a desk review is completed unless Department man­
agement determines an on-site review is needed." The following 
was deleted: "CAD may conduct...on-site monitoring review." 
Subsection (a)(2) was a previously a part of subsection (a)(1) 
and became subsection (a)(2). CAD may conduct unannounced 
on-site monitoring reviews of subrecipients identified as at risk 
for contract termination, if deficiencies identified from prior mon­
itoring activities persist or remain unresolved for an unreason­
able period of time. In the event of reports of fraud and abuse 
or other extenuating circumstances, the Department may make 
an unannounced on-site monitoring review. The word "high" was 
removed from the first sentence from between "identified as" and 
"at risk.." 
Subsection (a)(2) became subsection (a)(3). 
Subsection (a)(4) was added as follows: "Technical assistance 
and training will  be provided to the subrecipient to address pro­
gram deficiencies." 
Subsection (a)(3) became subsection (a)(5). 
Subsection (a)(4) became subsection (a)(6): Staff concurs with 
adding "onsite" to the language. However, monitoring reports 
should be submitted to subrecipients within forty-five (45) days. 
Subrecipients must provide a response to the deficiencies noted 
and state any concerns at this time. 
Subsection (a)(4)(A) became subsection (a)(6)(A): Staff did not 
concur with comment. Deficient correlates to substandard which 
does not have a range within its definition. 
Subsection (a)(4)(B) became subsection (a)(6)(B): Staff con­
curred with comment and revised the language to read: 
"Recommended Improvement--Suggested best practice(s) 
to enhance program, operational, financial, or administrative 
practices." 
Subsection (a)(5) became subsection (a)(7). 
Subsection (b) became subsection (a)(7)(Z)(a): Staff concurred 
with comment and revised language as follows: "not exempt 
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from the single audit requirements" between "Subrecipients" and 
"are responsible for submitting..." 
Subsection (c) became subsection (a)(7)(Z)(b). 
§5.17(a), (c) - (f), and (g)(3). Corrective Action and Contract 
Termination. 
ADMINISTRATIVE CHANGE: Staff made an administrative 
change to the heading of this section from "Corrective Action 
and Contract Termination" to "Sanctions and Contract Close 
Out." 
COMMENT: Commenter suggested that subsection (a) needed 
clarification. 
DEPARTMENT RESPONSE: Staff revised as follows: ...state 
and federal "laws and" regulations and... 
COMMENT: Commenter suggested that subsections (c) - (f) 
needed clarification for consistency. 
DEPARTMENT RESPONSE: The revised version was changed 
to subsection (c)(1) - (5), which also amended subsection (g) to 
subsection (d). Subsection (g)(3) is now subsection (d)(3). 
COMMENT: Comment received regarding a possible typo and 
clarification that was needed for who would be the  one  to  do  the  
physical inventory of client files, etc. 
DEPARTMENT RESPONSE: Staff concurred and amended the 
language from "Department" to "Subrecipient." Language was 
amended to: ... "the Subrecipient will take a physical inventory 
of client files,..." 
§5.20(a). Determining Income Eligibility. 
COMMENT: Comment received suggesting correction to a typo 
for the acronym of the U.S. Department of Health and Human 
Services (USDHHS). 
DEPARTMENT RESPONSE: Staff concurred and made correc­
tion. 
The Board approved the  final order adopting the new subchapter 
with recommended changes, on November 13, 2008. 
The new sections are adopted pursuant to the authority of the 
Texas Government Code, Chapter 2306 which provides the De­
partment with the authority to adopt rules governing the admin­
istration of the Department and its programs. 
§5.3. Definitions. 
(a) To ensure a clear understanding of the terminology used 
in the context of the Community Affairs Programs, a list of terms and 
definitions has been compiled as a reference. 
(b) The following words and terms in this chapter shall have 
the following meaning unless the context clearly indicates otherwise. 
(1) CAA--Community Action Agency. 
(2) CFR--Code of Federal Regulations. 
(3) Children--Household dependents not exceeding eigh­
teen (18) years of age. 
(4) Collaborative Application--An application from two or 
more organizations which will use Emergency Shelter Grants Program 
(ESGP) funds to provide services to the target population as part of a 
local continuum of care. If a unit of general local government applies 
for only one organization, this will not be considered a collaborative 
application. Partners in the collaborative application must coordinate 
services and prevent duplication of services. 
(5) Community Action Plan--A plan required by the Com­
munity Services Block Grant (CSBG) Act which describes the local 
(subrecipient) service delivery system, how coordination will be de­
veloped to fill identified gaps in services, how funds will be coordi­
nated with other public and private resources and how the local entity 
will use the funds to support innovative community and neighborhood 
based initiatives related to the grant. 
(6) Cooling--Modifications including, but not limited to, 
the repair or replacement of air conditioning units, evaporative cool­
ers, and refrigerators. 
(7) Community Action Agencies (CAAs)--Local private 
and public non-profit organizations that carry out the Community 
Action Program (CAP), which was founded by the 1964 Economic 
Opportunity Act to fight poverty by empowering the poor in the United 
States. Each CAA must have a board consisting of at least one-third 
elected public officials, not fewer than one-third representatives of 
low-income individuals and families, chosen in accordance with 
democratic selection procedures, and the remainder are members of 
business, industry, labor, religious, law enforcement, education, or 
other major groups and interests in the community. 
(8) Community Affairs Division (CAD)--The Division at 
the Texas Department of Housing and Community Affairs which ad­
ministers the CSBG, ESGP, Comprehensive Energy Assistance Pro­
gram (CEAP), Weatherization Assistance Program (WAP), and Section 
8 Housing Choice Voucher Programs. 
(9) The Community Services Block Grant (CSBG)--A 
grant which provides U.S. federal funding for Community Action 
Agencies (CAAs) and other eligible entities that seek to address 
poverty at the community level. Like other block grants, CSBG funds 
are allocated to the states and other jurisdictions through a formula. 
(10) Community Services Block Grant (CSBG) Act--The 
CSBG Act is a law passed by Congress authorizing the Community 
Services Block Grant. The CSBG Act was amended by the Commu­
nity Services Block Grant Amendments of 1994 and the Coats Human 
Services Reauthorization Act of 1998 under 42 U.S.C. §§9901, et seq. 
The act authorized establishing a community services block grant pro­
gram to make grants available through the program to states to amelio­
rate the causes of poverty in communities within the states. 
(11) CSBG Subrecipient--Includes CSBG eligible entities 
and other organizations that are awarded CSBG funds. 
(12) Department--The Texas Department of Housing and 
Community Affairs. 
(13) Discretionary Funds--Those CSBG funds maintained 
in reserve by a State, at its discretion, for CSBG allowable uses as au­
thorized by §675C of the CSBG Act, and not designated for distribution 
on a statewide basis to CSBG eligible entities and not held in reserve 
for state administrative purposes. 
(14) DOE--The United States Department of Energy. 
(15) DOE WAP Rules--10 CFR Part 440 of the Code of 
Federal Regulations describing the Weatherization Assistance for Low 
Income Persons as administered through the Department of Energy. 
(16) Dwelling Unit--A house, including a stationary mo­
bile home, an apartment, a group of rooms, or a single room occupied 
as separate living quarters. 
(17) Equipment--A tangible non-expendable personal 
property including exempt property, charged directly to the award, 
having a useful life of more than one year, and an acquisition cost of 
$5,000 or more per unit. For CSBG, CEAP, and WAP, if the unit ac­
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quisition cost exceeds $5,000, approval from the TDHCA Community 
Affairs Division must be obtained before the purchase takes place. 
For ESGP, if the unit acquisition cost exceeds $500, approval from 
TDHCA Community Affairs Division must be obtained before the 
purchase is made. 
(18) Elderly Person--A person who is sixty (60) years of 
age or older. 
(19) Electric Base-Load Measure--Weatherization mea­
sures which address the energy efficiency and energy usage of lighting 
and appliances. 
(20) Eligible Entity--Those local organizations in ex­
istence and designated by the federal government to administer 
programs created under the federal Economic Opportunity Act of 
1964. This includes community action agencies, limited-purpose 
agencies, and units of local government. The CSBG Act defines an 
eligible entity as an organization that was an eligible entity on the day 
before the enactment of the Coats Human Services Reauthorization 
Act of 1998, (October 27, 1998), or is designated by the Governor to 
serve a given area of the State and that has a tripartite board or other 
mechanism for local governance. 
(21) Emergency--Defined by the LIHEAP Act of 1981 (Ti­
tle XXVI of the Omnibus Budget Reconciliation Act of 1981, 42 U.S.C. 
§8622): 
(A) natural disaster; 
(B) a significant home energy supply shortage or dis­
ruption; 
(C) significant increase in the cost of home energy, as 
determined by the Secretary; 
(D) a significant increase in home energy disconnec­
tions reported by a utility, a State regulatory agency, or another agency 
with necessary data; 
(E) a significant increase in participation in a public 
benefit program such as the food stamp program carried out under 
the Food Stamp Act of 1977 (7 U.S.C. §§2011, et seq.), the national 
program to provide supplemental security income carried out under 
title XVI of the Social Security Act (42 U.S.C. §§1381, et seq.) or 
the State temporary assistance for needy families program carried out 
under Part A of Title IV of the Social Security Act (42 U.S.C. §§601, 
et seq.), as determined by the head of the appropriate federal agency; 
(F) a significant increase in unemployment, layoffs, or 
the number of households with an individual applying for unemploy­
ment benefits, as determined by the Secretary of Labor; or 
(G) an event meeting such criteria as the Secretary, at 
the discretion of the Secretary, may determine to be appropriate. 
(22) Energy Repairs--Weatherization related repairs neces­
sary to protect or complete regular weatherization energy efficiency 
measures. 
(23) Energy Audit--The energy audit software and proce­
dures used to determine the cost effectiveness of weatherization mea­
sures to be installed in a dwelling unit. 
(24) Families with Young Children--A family that includes 
a child  age  five (5) or younger. 
(25) USDHHS--U.S. Department of Health and Human 
Services. 
(26) High Energy Burden--Determined by dividing a 
household’s annual home energy costs by the household’s annual gross 
income. The percentage at which energy burden is considered high is 
defined by data gathered from the State Data Center. 
(27) High Energy Consumption--Household energy expen­
ditures exceeding the median of low-income home energy expenditures 
expressed in the data collected from the State Data Center. 
(28) Homeless or homeless individual--An individual who: 
(A) lacks a fixed, regular, and adequate nighttime resi­
dence; or 
(B) has a primary nighttime residence that is: 
(i) a supervised publicly or privately operated shel­
ter designed to provide temporary living accommodations (including 
welfare hotels, congregate shelters, and transitional housing for the 
mentally ill); 
(ii) an institution that provides a temporary resi­
dence for individuals intended to be institutionalized; or 
(iii) a public or private place not designed for, or or­
dinarily used as, a regular sleeping accommodation for human beings. 
(Exclusion: The term "homeless" or "homeless individual" does not in­
clude any individual imprisoned or otherwise detained pursuant to an 
Act of Congress or a State law.) 
(29) Household--Any individual or group of individuals 
who are living together in a dwelling unit as one economic unit. 
For energy programs, these persons customarily purchase residential 
energy in common or make undesignated payments for energy. 
(30) Inverse Ratio of Population Density Factor--The num­
ber of square miles of a county divided by the number of poverty house­
holds of that county. 
(31) Local Units of Government--City, county, or council 
of governments. 
(32) Low Income--Income in relation to family size which: 
(A) For CEAP, WAP, and CSBG is at or below 125% of 
the Federal Income guidelines; 
(B) For ESGP is at or below 100% of the poverty level, 
determined in accordance with criteria established by the Director of 
the Office of Management and Budget; 
(C) Is the basis on which cash assistance payments have 
been paid during the preceding twelve (12) month-period under titles 
IV and XVI of the Social Security Act or applicable state or local law; 
or 
(D) If a State elects, is the basis for eligibility for as­
sistance under the Low Income Home Energy Assistance Act of 1981, 
provided that such basis is at least 125% of the poverty level determined 
in accordance with criteria established by the Director of the Office of 
Management and Budget. 
(33) Low Income Home Energy Assistance Program (LI­
HEAP)--A federally funded block grant program that is implemented 
to serve low income households who seek assistance for their home 
energy bills and/or weatherization services. 
(34) Migrant Farm worker--An individual or family that is 
employed in agricultural labor or related industry and is required to be 
absent overnight from their permanent place of residence. 
(35) Multifamily Dwelling Unit--A structure containing 
more than one dwelling unit. 
(36) National Performance Indicator--An individual mea­
sure of performance within the Department’s reporting system for mea-
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suring performance and results of subrecipients of funds. There are 
currently twelve indicators of performance which measure self-suffi ­
ciency, family stability, and community revitalization. 
(37) Needs Assessment--An assessment of community 
needs in the areas to be served with CSBG funds. The assessment is a 
required part of the Community Action Plan per Assurance 11 of the 
CSBG Act. 
(38) OMB--Office of Management and Budget, a federal 
agency. 
(39) Outreach--The method that attempts to identify clients 
who are in need of services, alerts these clients to service provisions and 
benefits, and helps them use the services that are available. Outreach 
is utilized to locate, contact and engage potential clients. 
(40) Performance Statement--A document which identifies 
the services to be provided by a CSBG subrecipient. The document is 
an attachment to the CSBG contract entered into by the Department 
and the CSBG subrecipient. 
(41) Persons with Disabilities--Any individual who is: 
(A) a handicapped individual as defined in §7(9) of the 
Rehabilitation Act of 1973; 
(B) under a disability as defined in §1614(a)(3)(A) or 
§223(d)(1) of the Social Security Act or in §102(7) of the Develop­
mental Disabilities Services and Facilities Construction Act; or 
(C) receiving benefits under 38 U.S.C., Chapter 11 or 
15. 
(42) Population Density--The number of persons residing 
within a given geographic area of the state. 
(43) Poverty Income Guidelines--The official poverty in­
come guidelines as issued by the U.S. Department of Health and Hu­
man Services annually. 
(44) Private Nonprofit Organization--An organization 
which has status as a §501(c)(3) tax-exempt entity. Private nonprofit 
organizations applying for ESGP funds must be established for chari­
table purposes and have activities that include, but are not limited to, 
the promotion of social welfare and the prevention or elimination of 
homelessness. The entity’s net earnings may not inure to the benefit 
of any individual(s). 
(45) Public Organization--A unit of local government, as 
established by the Legislature of the State of Texas. Includes, but may 
not be limited to, cities, counties, and councils of governments. 
(46) Referral--The process of providing information to a 
client household about an agency, program, or professional person that 
can provide the service(s) needed by the client. 
(47) Rental Unit--A dwelling unit occupied by a person 
who pays rent for the use of the dwelling unit. 
(48) Renter--A person who pays rent for the use of the 
dwelling unit. 
(49) Seasonal Farm Worker--An individual or family that 
is employed in seasonal or temporary agricultural labor or related in­
dustry and is not required to be absent overnight from their permanent 
place of residence. In addition, at least 20% of the household annu­
alized income must be derived from the agricultural labor or related 
industry. 
(50) Secretary--Chief Executive of the U.S. Department of 
Health and Human Services. 
(51) Service--The provision of work or labor that does not 
produce a tangible commodity. 
(52) Shelter--Defined by the Department as a dwelling unit 
or units whose principal purpose is to house on a temporary basis indi­
viduals who may or may not be related to one another and who are not 
living in nursing homes, prisons, or similar institutional care facilities. 
(53) Single Family Dwelling Unit--A structure containing 
no more than one dwelling unit. 
(54) Social Security Act--42 U.S.C. §§601, et seq., CSBG 
works with activities carried out under Title IV Part A to assist families 
to transition off of state programs. 
(55) State--The State of Texas or the Texas Department of 
Housing and Community Affairs. 
(56) Subcontractor--An organization with whom the sub-
recipient contracts with to administer programs. 
(57) Subrecipient--According to each program subchapter, 
subrecipient may be defined as organizations with whom the Depart­
ment contracts with and provides CSBG funds; ESGP funds; DOE 
funds or, LIHEAP funds. 
(58) Supplies--All personal property excluding equipment, 
intangible property, and debt instruments, and inventions of a contrac­
tor conceived or first actually reduced to practice in the performance of 
work under a funding agreement ("subject inventions"), as defined in 
37 CFR Part 401, "Rights to Inventions Made by Non-profit Organiza­
tions and Small Business Firms Under Government Grants, Contracts, 
and Cooperative Agreements." 
(59) TAC--Texas Administrative Code. 
(60) Targeting--Focusing assistance to households with the 
highest program applicable needs. 
(61) Terms and Conditions--Binding provisions provided 
by a funding organization to grantees accepting a grant award for a 
specified amount of time. 
(62) Treatment as a State or Local Agency--For purposes 
of 5 U.S.C. Chapter 15 any entity that assumes responsibility for plan­
ning, developing, and coordinating activities under the CSBG Act and 
receives assistance under CSBG Act shall be deemed to be a State or 
local agency. 
(63) Units of General Local Government--A unit of local 
government which has, among other responsibilities, the authority to 
assess and collect local taxes and to provide general governmental ser­
vices. 
(64) U.S.C.--United States Code. 
(65) Vendor Agreement--An agreement between the sub-
recipient and energy vendors that contains assurance as to fair billing 
practices, delivery procedures, and pricing for business transactions in­
volving LIHEAP beneficiaries. 
(66) WAP--Weatherization Assistance Program. 
(67) WAP PAC--Weatherization Assistance Program Pol­
icy Advisory Council. The WAP PAC was established by the Depart­
ment in accordance with 10 CFR §440.17 to provide advisory services 
in regards to the WAP program. 
(68) Weatherization Material--The material listed in Ap­
pendix A of 10 CFR Part 440. 
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(69) Weatherization Project--A project conducted in a sin­
gle geographical area which undertakes to reduce heating and cooling 
demand of dwelling units that are energy inefficient. 
§5.4. Prohibitions. 
(a) Pursuant to the Office of Management and Budget Circular 
A-122, "Cost Principles for Non-Profit Organizations," specifically §25 
titled "Lobbying," costs associated with lobbying are unallowable. 
(b) Section 678(F)(b)(2) of the CSBG Act prohibits the use of 
program funds for political activity, voter registration activity or voter 
registration. The Hatch Act, 5 U.S.C., Chapter 15 and the amendments 
to the Hatch Act and the repeal of §675(e) and §675(C)(6) of the Com­
munity Services Block Grant (CSBG) Act do not affect the prohibition 
of §678(F)(b)(2). 
(c) Knowingly hiring an undocumented worker is prohibited, 
8 U.S.C. §1324a. 
(d) Discrimination is prohibited. 
(1) Civil Rights Act of 1964, (42 U.S.C. §§2000, et seq.) 
Age Discrimination Act of 1975 (42 U.S.C. §§6101, et seq.). Rehabili­
tation Act of 1973 (29 U.S.C. §794), and Title II of the Americans with 
Disabilities Act of 1990 (42 U.S.C. §§12131, et seq.) shall apply to 
all programs or activities administered by subrecipients including the 
nondiscrimination provisions of the CSBG (42 U.S.C. §§9901, et seq.). 
(2) All subrecipients receiving federal funds must be equal 
opportunity employers and render services without regard to race, 
color, religion, sex, national origin, age, handicap, political affiliation 
or belief. Information on equal opportunity and nondiscrimination 
shall be made available to participants, employees, subcontractors, 
and interested parties. 
§5.5. Certificate and Disclosure Regarding Lobbying Activities. 
(a) Subrecipients of federal funding, including those who re­
ceive federal funds through the Department, are subject to the anti-lob­
bying provisions commonly referred to as "the Byrd Amendments" (31 
U.S.C. §1352). The legislation imposes certain requirements for dis­
closure and certification on recipients of federal contracts, grants, co­
operative agreements, and loans, including the requirement that each 
recipient of a federal contract in excess of $100,000 must complete the 
Standard Form-LLL "Disclosure of Lobbying Activities" form. 
(b) A §501(c)(3) nonprofit organization which pays any per­
son funds from any source (even non-federal funds) to lobby Congress 
or which pays an employee of any federal agency in connection with 
this grant, must complete the "Disclosure of Lobbying Activities" form 
available on the U.S. Department of Health and Human Services (US­
DHHS) website. A completed form must be submitted to the Depart­
ment prior to engaging in lobbying activities. The subrecipient must 
also file quarterly updates about its employment of lobbyists if mate­
rial changes occur in the organization’s use of lobbyists. 
(c) For each contract, grant, cooperative agreement, or loan in 
excess of $100,000, the subrecipient must complete the "Certification 
Regarding Lobbying" form and return it to the Department. This form 
is located on the USDHHS website. By completing the certification, 
the subrecipient verifies that no federally appropriated funds have been 
used to lobby the United States Congress in connection with the award­
ing or modifying of a federal contract, loan, cooperative agreement or 
grant. 
(d) Pursuant to the 1996 Simpson-Craig Amendment to the 
Lobbying Disclosure Act, 2 U.S.C. §1611, §501(c)(4) non-profit or­
ganizations, typically civic leagues or employee associations, may not 
receive any federal funding if such organizations engage in lobbying. 
The law establishes civil penalties for noncompliance, with possible 
penalties ranging from $10,000 to $100,000. 
§5.10. Procurement Standards. 
(a) Procurement procedures must meet minimum guidelines, 
according to Office of Management and Budget (OMB) Circulars A-87, 
A-102, A-110, A-122 (as applicable), the Uniform Grant Management 
Common Rule, Texas Government Code, Chapter 783, and 10 CFR 
Part 600 (Financial Assistance Rule). 
(b) All subrecipients including non-profits must comply with 
all of the referenced statutes and regulations listed in subsection (a) 
of this section. In case of any conflict between the OMB Circulars or 
federal laws and state laws involving federal funds, the federal law or 
OMB Circulars will prevail. 
(c) Additional Department requirements are: 
(1) Small purchase procedures: 
(A) This procedure may be used only on those services, 
supplies, or equipment costing in the aggregate of $25,000 or less. For 
Emergency Shelter Grant Program (ESGP), the threshold is $500 and 
more per unit; 
(B) Subrecipient must establish a clear, accurate de­
scription of the specifications for the technical requirements of the 
material, equipment, or services to be procured; and 
(C) Subrecipient must obtain a written price or docu­
mented rate quotation from an adequate number of qualified sources. 
An adequate number is, at a minimum, three different sources. 
(2) Sealed bids: 
(A) Subrecipient must formally advertise, for a mini­
mum of three (3) days, in newspapers or through notices posted in 
public buildings throughout the service area. Advertising beyond the 
subrecipient’s service area is allowable and recommended by the De­
partment. The advertisement should include, at a minimum, a response 
time of fourteen (14) days prior to the closing date of the bid request. 
Cities and counties must comply with the statutorily imposed publica­
tion requirements in addition to those requirements stated herein; and 
(B) When advertising for material or labor services, 
subrecipient shall indicate a period for which the materials or services 
are sought (e.g. for a one-year contract with an option to renew for an 
additional four (4) years). This advertised time period shall determine 
the length of time which may elapse before re-advertising for material 
or labor services, except that advertising for labor services must occur 
at least every five (5) years. 
(3) Competitive proposals: 
(A) The Request for Proposal (RFP) must be publi­
cized. The preferred method of advertising is the local service area 
newspapers. This advertisement should, at a minimum, allow fourteen 
(14) days before the RFP is due. The due date must be stated in the 
advertisement; and 
(B) The time period for services shall be one year, plus 
four (4) additional years at a maximum. 
(4) Non-competitive proposals: 
(A) The service, supply, or equipment is available only 
from a single source; 
(B) A public emergency exists preventing the time re­
quired for competitive solicitation; and 
(C) After solicitation of a number of sources, competi­
tion is determined inadequate. 
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(5) Required contract provisions shall include the follow­
ing contract provisions or conditions in procurement contracts or sub­
contracts: 
(A) Contracts in excess of $25,000 shall include con­
tractual provisions or conditions that allow for administrative, con­
tractual, or legal remedies in instances where subcontractors violate 
or breach the contract terms, and provide for such remedial actions as 
may be appropriate; 
(B) All contracts in excess of $25,000 shall include suit­
able provisions for termination by the recipient, including the manner 
by which termination shall be effected and the basis for settlement. 
In addition, such contracts shall describe conditions under which the 
contract may be terminated for default as well as conditions where the 
contract may be terminated because of circumstances beyond the con­
trol of the subrecipient; 
(C) Contracts shall include a provision with regard to 
independent subcontractor status to hold harmless and indemnify sub-
recipient from and against any and all claims, demands and course of 
action asserted by any third party arising out of or in connection with 
the services to be performed under contract; 
(D) Contracts shall include a provision regarding con­
flict of interest. Subrecipient’s employees, officers, and/or agents shall 
neither solicit nor accept gratuities, favors, or anything of monetary 
value from subcontractors, or potential subcontractors; and 
(E) Contracts shall include a provision to prevent fraud 
and abuse. 
(i) Subrecipient shall establish, maintain, and utilize 
internal control systems and procedures sufficient to prevent, detect, 
and correct incidents of waste, fraud, and abuse in all Department 
funded programs and to provide for the proper and effective manage­
ment of all program and fiscal activities funded by this contract. Subre­
cipient’s internal control systems and all transactions and other signif­
icant events must be clearly documented and the documentation made 
readily available for review by Department. 
(ii) Subrecipient shall give Department complete ac­
cess to all of its records, employees, and agents for the purpose of mon­
itoring or investigating the program. Subrecipient shall fully cooper­
ate with Department’s efforts to detect, investigate, and prevent waste, 
fraud, and abuse. Subrecipient shall immediately notify the Depart­
ment of any identified instances of waste, fraud, or abuse. 
(iii) Department will notify the funding source upon 
identification of possible instances of waste, fraud, and abuse or other 
serious deficiencies. 
(iv) Subrecipient may not discriminate against any 
employee or other person who reports a violation of the terms of this 
contract or of any law or regulation to Department or to any appropriate 
law enforcement authority, if the report is made in good faith. 
(F) Contracts shall include a provision to the effect 
that any alterations, additions, or deletions to the terms of the contract 
which are required by changes in federal law and regulations or 
state statute are automatically incorporated into the contract without 
written and administrative code amendment hereto, and shall become 
effective on the date designated by such law and or regulation; and any 
alterations, additions, or deletions to the terms of the contract shall be 
amended hereto in writing  and executed by both parties  to  the contract.  
(G) Contracts shall include the following provision as­
suring legal authority to sign the contract. 
(i) Subcontractor represents that it possesses the 
practical ability and the legal authority to enter into the contract, re­
ceive and manage the funds authorized by the contract, and to perform 
the services subcontractor has obligated itself to perform under the 
contract. 
(ii) The person signing the contract on behalf of the 
subcontractor warrants that he/she has been authorized by the subcon­
tractor to execute the contract on behalf of the subcontractor and to 
bind the subcontractor to all terms set forth in the contract. 
(iii) Department shall have the right to suspend or 
terminate the contract if there is a dispute as the legal authority of either 
the subcontractor or the person signing the contract to enter into the 
contract or to render performances thereunder. Should such suspension 
or termination occur, the subcontractor is liable to the subrecipient for 
any money it has received for performance of provisions of the contract. 
§5.11. Procurement/Cooperative Purchasing Program. 
The State of Texas conducts procurement for many materials, goods, 
and appliances. The State of Texas procurement process complies with 
the required procurement provisions. For more detail about how to 
purchase from the State contract, please contact: State of Texas Co-Op 
Purchasing Program, Texas Comptroller of Public Accounts, Web ad­
dress: http://www.window.state.tx.us/procurement/prog/coop/; e-mail: 
coop@cpa.state.tx.us; phone number: (512) 463-3368. If subrecipi­
ents choose to use the Cooperative Purchasing Program, they will need 
documentation of annual fee payment. 
§5.13. Bonding Requirements. 
(a) The following requirements relate only to construction or 
facility improvements. 
(1) For contracts exceeding $100,000 the Department may 
accept the bonding policy and requirements of the subrecipient, pro­
vided the Department has made a written finding that the Department 
is adequately protected. 
(2) For contracts in excess of $100,000, and for which the 
subrecipient cannot make a determination that the Department’s inter­
est is adequately protected, a "bid guarantee" from each bidder equiva­
lent to five (5) of the bid price shall be requested. The "bid guarantee" 
shall consist of a firm commitment such as a bid bond, certified check, 
or other negotiable instrument accompanying a bid as assurance that 
the bidder will, upon acceptance of his bid, execute such contractual 
documents as may be required within the time specified. A bid bond in 
the form of all of the following may represent a "bid guarantee." 
(A) A performance bond on the part of the subrecipient 
for 100% of the contract price. A "performance bond" is one executed 
in connection with a contract, to secure fulfillment of all subcontrac­
tors’ obligations under such contract. 
(B) A payment bond on the part of the subcontractor 
for 100% of the contract price. A "payment bond" is one executed in 
connection with a contract to assure payment as required by statute of 
all persons supplying labor and material in the execution of the work 
provided for in the contract. 
(C) Where bonds are required, in the situations de­
scribed herein, the bonds shall be obtained from companies holding 
certificates of authority as acceptable sureties pursuant to 31 CFR Part 
223, "Surety Companies Doing Business with the United States." 
(b) Cities and counties must comply with the bond require­
ments of Texas Civil Statutes, Articles 2252 and 5160, and Local Gov­
ernment Code §252.044 and §262.032, as applicable. 
§5.14. Subrecipient Contract. 
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(a) Upon Board approval, the Department’s Executive Direc­
tor and subrecipients shall enter into and execute an agreement for the 
receipt of funds. The Department, acting by and through its Executive 
Director or his/her designee, may authorize, execute, and deliver mod­
ifications and/or amendments to the contract. 
(b) Within sixty (60) days following the conclusion of a con­
tract issued by the Department, the subrecipient shall provide a full 
accounting of funds expended under the terms of the contract. 
(c) Failure of a subrecipient to provide an accounting of funds 
expended under the terms of the contract may be sufficient reason for 
the Department to deny any future contract to the subrecipient. 
§5.16. Monitoring of Subrecipients. 
(a) The Department’s Community Affairs Division (CAD) is 
responsible for ensuring that the Community Services Block Grant 
(CSBG), Comprehensive Energy Assistance Program (CEAP), Weath­
erization Assistance Program (WAP), and Emergency Shelter Grant 
Program (ESGP) program activities are completed and that the funds 
are expended in accordance with the contract provisions and applicable 
State and Federal rules, regulations, policies, and related statutes. In 
order to ensure such, the Department will conduct monitoring reviews 
of the subrecipients to evaluate the effectiveness of subrecipient’s per­
formance and program compliance through on-site and desk monitor­
ing as described in §5.15 of this chapter (relating to Federal Funding 
Accountability and Transparency Act (FFATA)) following the require­
ments of §678B of PL 105-285 Subtitle B, §2605(B)(10) of PL 97-35, 
as amended, 10 CFR §440.23(d), and 24 CFR §576.61 and §576.57(f) 
and (g), respectively. 
(1) CAD employs a subrecipient monitoring procedure that 
is based upon an assessment of associated risks. The factors may in­
clude but are not limited to the status of the most recent monitoring 
report, timeliness of grant reporting, results of the last on-site moni­
toring review, number and funding amount of Department funded con­
tracts, final expenditure rate, and single audit status or other factors. 
Ranking of subrecipients will determine whether an on-site review or a 
desk review is completed unless Department management determines 
an on-site review is needed. 
(2) CAD may conduct unannounced on-site monitoring re­
views of subrecipients identified as at risk for contract termination, if 
deficiencies identified from prior monitoring activities persist or remain 
unresolved for an unreasonable period of time. In the event of reports 
of fraud and abuse or other extenuating circumstances the Department 
may make an unannounced on-site monitoring review. 
(3) Follow-up reviews may be performed to ensure imple­
mentation of corrective action of subrecipients that failed to meet the 
goals, standards, and requirements established by the Department. 
(4) Technical assistance and training will be provided to the 
subrecipient to address program deficiencies. 
(5) A monitoring instrument is used to perform monitor­
ing reviews. Support documentation is retained by the Department to 
verify: the achievement of performance goals; conduct of eligible ac­
tivities; and compliance with other contractual regulatory provisions 
and financial accountability. Monitoring reviews of subrecipients also 
include reviewing annual financial reports and any related management 
letters and financial documents. 
(6) Following the onsite monitoring review, a monitoring 
report is prepared and submitted to the subrecipients outlining any ad­
ministrative, program, and financial deficiencies. The monitoring re­
port also includes notes, recommend improvements, corrective actions 
or a corrective action plan. 
(A) Finding--The written description of a deficient con­
dition which is significantly substandard according to the monitoring 
standards. Findings may also be deficiencies found with regard to 
compliance with program rules, required cost principles, federal, state 
and/or local laws, and generally accepted accounting procedures or 
Generally Accepted Accounting Principles. In general, findings re­
quire corrective action to create an acceptable level of risk for disburse­
ment of funds. The description of a finding might include the cause and 
effect of the deficient condition. 
(B) Recommended Improvement--Suggested best prac­
tice(s) to enhance program, operational, financial, or administrative 
practices. 
(C) Note--An explanatory tool to further describe and 
clarify findings or recommended improvements. A note may also be 
used to include additional information related to the monitoring review 
but not related to a finding or recommended improvement. 
(7) Subrecipients are required to have at a minimum the 
following documents available, and any other requested documents, 
for the monitoring review: 
(A) Roster of staff (name, title, salary and status)--All 
Community Affairs programs; 
(B) Current agency organization chart; 
(C) List of Board of Directors to include: names, ad­
dresses and telephone numbers, tenure on the board, section repre­
sented by the board member, list of committees--CSBG and ESGP; 
(D) Board election/selection materials--CSBG; 
(E) Board minutes (previous six meetings) and atten­
dance roster--CSBG and ESGP; 
(F) List of neighborhood centers with names of staff-­
CSBG and CEAP; 
(G) Personnel policies; 
(H) Bylaws--CSBG and ESGP; 
(I) Travel policies and records; 
(J) Chart of accounts; 
(K) Accounting records (journals/ledgers) and support 
documentation; 
(L) Amount of Cash on Hand (at time of monitoring); 
(M) Bank reconciliation records; 
(N) Agency’s proof of fidelity bond coverage; 
(O) Documentation of match requirements--ESGP; 
(P) Closeout data for prior program year--CEAP and 
WAP; 
(Q) Access to client files and documentation of perfor­
mance--All Community Affairs programs; 
(R) Declaration of Income Statement (DIS) Policy/Pro­
cedure--All Community Affairs programs; 
(S) Appeals Procedures--CEAP and WAP; 
(T) Subcontract agreements with appropriate procure­
ment packages (if applicable)--All Community Affairs programs; 
(U) Procurement policy; 
(V) Documentation of current contract inventory--All 
Community Affairs programs; 
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(W) Documentation of coordination with other local 
programs (including contact person and phone numbers)--CSBG; 
(X) Copies of most recent monitoring reports and/or 
performance reviews of all programs administered by the organization; 
(Y) Copy of the most recent Single Audit Report--Or­
ganizations that expend more than $500,000 in federal funds during 
a fiscal year must have a single audit conducted for that year (A-133 
Subpart B.200). Organizations that do not exceed the $500,000 fed­
eral fund expenditure threshold are exempt from the single audit re­
quirements. If an organization is not required to have a single audit 
performed, the organization must provide the end-of-the-year finan­
cial statements (balance sheet, income statement, and statement of cash 
flow); and 
(Z) If applicable, documentation of the most recent 
Head Start Onsite Monitoring Document review, including results, 
responses, and current status--CSBG. 
(b) Subrecipients not exempt from the single audit require­
ments are responsible for submitting their Single Audit Report within 
thirty (30) days of completion of their audit and no later than nine (9) 
months after the end of the audit period (fiscal year end) to the Depart­
ment’s Portfolio Management and Compliance Division as well as to 
the CA Division. Refer to 31 U.S.C. §7502. 
(c) Monitoring reviews of subrecipients will include a review 
of the subrecipients annual financial reports and any related manage­
ment letters and financial documents. 
§5.17. Sanctions and Contract Close Out. 
(a) Subrecipients that have entered into contract with the De­
partment to administer programs are required to follow state and federal 
laws and regulations and rules governing these programs. 
(b) Except as expressly modified by law or the terms of a sub­
recipient’s contract, the subrecipient shall comply with the cost princi­
ples and uniform administrative requirements set forth in the Uniform 
Grant and Contract Management Standards (UGMS), 1 TAC §§5.141, 
et seq. 
(c) If a subrecipient fails to comply with the requirements, 
rules, and regulations of the CSBG, CEAP, WAP, or ESGP programs, 
and in the event monitoring or other reliable sources reveal material 
deficiencies in performance, or if the subrecipient fails to correct any 
deficiency within the time allowed by federal or state law, the Depart­
ment will apply one or more of the following sanctions: 
(1) Deny the subrecipient’s requests for advances and place 
it on a cost reimbursement method of payment until proof of compli­
ance with the rules and regulations are received by the Department; 
(2) Withhold all payments from the subrecipient (both re­
imbursements and advances) until proof of compliance with the rules 
and regulations are received by the Department, reduce the alloca­
tion of funds (with the exception of Community Services Block Grant 
(CSBG) funds to eligible entities) or impose sanctions as deemed ap­
propriate by the Department Executive Director, at any time, if the 
Department identifies possible instances of fraud, abuse, fiscal mis­
management, or other serious deficiencies in the subrecipients’ perfor­
mance; 
(3) Suspend performance of the contract or reduce funds 
until proof of compliance with the rules and regulations are received 
by the Department or a decision is made by the Department to initiate 
proceedings for contract termination; 
(4) Elect not to provide future grant funds to the subrecip­
ient until appropriate actions are taken to ensure compliance; or 
(5) Terminate the contract. Adhering to the requirements 
governing each specific program administered by the Department, as 
needed, the Department may determine to proceed with the termina­
tion of a contract, in whole or in part, at any time the Department es­
tablishes there is good cause for termination. Such cause may include, 
but is not limited to, fraud, abuse, fiscal mismanagement, or other seri­
ous deficiencies in the subrecipient’s performance. For CSBG contract 
termination procedures, please refer to §5.206 of this chapter (relating 
to Termination and Reduction of Funding). 
(d) Contract Close-out. When the Department moves to ter­
minate a contract, the following procedures will be implemented. 
(1) The Department will issue a termination letter to the 
subrecipient no less than thirty (30) days prior to terminating the con­
tract. The Department may determine to take one of the following ac­
tions: suspend funds immediately; establish a cost reimbursement plan 
for closeout proceedings; or provide instructions to the subrecipient to 
prepare a proposed budget and written plan of action that supports the 
closeout of the contract. The plan must identify the name and current 
job titles of staff that will perform the close-out and an estimated dollar 
amount to be incurred. The Department will respond within ten (10) 
working days from receipt of the plan. 
(2) If the Department determines that cost reimbursement 
is an appropriate method of providing funds to accomplish closeout, 
the subrecipient will submit backup documentation for all current ex­
penditures associated with the closeout. The required documentation 
will include, but not be limited to, the chart of accounts, detailed gen­
eral ledger, revenue and expenditure statements, time sheets, payment 
vouchers and/or receipts, and bank reconciliations. 
(3) No later than thirty (30) days after the contract is ter­
minated, the Subrecipient will take a physical inventory of client files, 
including case management files, and will submit to the Department an 
inventory of equipment with a unit acquisition cost of $5,000 or greater 
for Comprehensive Energy Assistance Program (CEAP), Weatheriza­
tion Assistance Program (WAP) and CSBG or a unit acquisition cost 
of $500 or greater for ESGP. 
(4) The terminated subrecipient will have thirty (30) days 
from the date of the physical inventory to copy all current client files. 
Client files must be boxed by county of origin. Current and active 
case management files also must be copied, inventoried, and boxed by 
county of origin. 
(5) Within thirty (30) days following the subrecipient’s due 
date for copying and boxing client files, Department staff will retrieve 
copied client files. 
(6) The terminated subrecipient will prepare and submit no 
later than sixty (60) days from the date the contract is terminated, a 
final report (TDHCA Form 85) containing a full accounting of all funds 
expended under the contract. 
(7) A final Monthly Financial Funding Programmatic Re­
port for all remaining expenditures incurred during the close-out period 
must be received by the Department no later than sixty (60) days from 
the date the Department determines that the closeout of the program 
and the period of transition are complete. 
(8) The subrecipient will submit to the Department no later 
than sixty (60) days after the termination of the contract, an inventory 
(TDHCA Form 27) of the non-expendable personal property (as de­
fined in Attachment N of the Uniform Grant Management Standards) 
acquired in whole or in part with funds received under the contract. 
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(9) The Department will transfer title to equipment having 
a unit acquisition cost (the net invoice unit price of an item of equip­
ment) of: 
(A) $5,000 or greater for CEAP, WAP, and CSBG; or 
(B) $500 or greater for ESGP to the Department or to 
any other entity receiving funds under the program in question. The 
Department will make arrangements to remove equipment covered by 
this paragraph within ninety (90) days following termination of the con­
tract. 
(10) Upon selection of a new service provider, the Depart­
ment will transfer to the new provider client files and, as appropriate, 
equipment. 
(11) As required by OMB Circular A-133, a current year 
Single Audit must be performed for all agencies that have exceeded 
the federal expenditure threshold of $500,000. The Department will 
allow a proportionate share of program funds to pay for accrued audit 
costs, when an audit is required, for a Single Audit that covers the date 
up to the closeout of the contract. The terminated subrecipient must 
have a binding contract with a CPA firm on or before the termination 
date of the contract. The actual costs of the Single Audit and accrued 
audit costs including support documentation must be submitted to the 
Department no later than sixty (60) days from the date the Department 
determines the close-out is complete. 
(12) Subrecipients shall submit within sixty (60) days after 
the date of the close-out process all financial, performance, and other 
applicable reports to the Department. The Department may approve 
extensions when requested by the subrecipient. However, unless the 
Department authorizes an extension, the subrecipient must abide by 
the sixty (60) day contractual requirement of submitting all referenced 
reports and documentation to the Department. 
§5.20. Determining Income Eligibility. 
(a) The U.S. Department of Health and Human Services (US­
DHHS) annually provides poverty income guidelines for use in deter­
mining client eligibility. Community Affairs Division programs are 
required to follow these guidelines. 
(b) The subrecipients shall establish the client eligibility level 
at 125% of the federal poverty level in effect at the time the client makes 
an application for services. 
(c) To determine income eligibility for program services, sub-
recipients must base annualized eligibility determinations on house­
hold income from thirty (30) days prior to the date of application for 
assistance. Each subrecipient must maintain documentation of income 
from all sources for all household members for the entire thirty (30) 
day period prior to the date of application and multiply the monthly 
amount by twelve (12) to annualize income. Income documentation 
must be collected from all income sources for all household members 
eighteen (18) years and older for the entire thirty (30) day period. 
(d) If proof of income is unavailable, the applicant must com­
plete and sign a Department approved Declaration of Income State­
ment. 
This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency’s 
legal authority. 





Texas Department of Housing and Community Affairs 
Effective date: March 12, 2009 
Proposal publication date: September 19, 2008 
For further information, please call: (512) 475-3916 
SUBCHAPTER B. COMMUNITY SERVICES 
BLOCK GRANT (CSBG) 
10 TAC §§5.201 - 5.217 
The Texas Department of Housing and Community Affairs (the 
Department) adopts new 10 TAC Chapter 5, Subchapter B, 
§§5.201 - 5.217 concerning the Community Services Block 
Grant (CSBG). Sections 5.201, 5.203, 5.206, 5.207, 5.209, 
5.211, 5.213 - 5.215 and 5.217 are adopted with changes to the 
proposed text as published in the September 19, 2008, issue of 
the Texas Register (33 TexReg 7829). Sections 5.202, 5.204, 
5.205, 5.208, 5.210, 5.212 and 5.216 are adopted without 
changes and will not be republished. 
The purpose of the new chapter is to consolidate, clarify and 
simplify the rules formerly contained in Chapters 5, 6 and 8. 
Public hearings on the new subchapter were held in El Paso, 
Lubbock, Brownsville, Houston, Fort Worth, and Austin. Addi­
tionally, written comments were accepted by mail, e-mail, and 
facsimile through October 20, 2008. 
Public comments and the Department’s responses are pre­
sented in the order in which the subchapters and sections 
appear in the new chapter. Following the section number is 
the title of the section as it appears in the rule. Following the 
comment is a parenthetical containing a number or series of 
numbers. Each number corresponds to a person who com­
mented on the particular rule section. Following the identification 
of the section and related commenters is a summary of the 
comment and staff’s response, including the reasons why the 
agency agreed or disagreed with the comment and a statement 
of the factual basis for the new section. 
Public comments on the proposed rule were received by: (1) 
Texas Association of Community Action Agencies, Inc. and (4) 
Community Services, Inc. 
§5.201(a). Background. 
COMMENT (1): Commenter suggested additional language to 
ensure consistency with and avoid violation of the CSBG Act. 
DEPARTMENT RESPONSE: Staff concurred with the com­
menter and made minor revisions to subsection (a) as well as 
§5.17(c)(4) of this chapter in order to provide further clarification. 
§5.203(a). Distribution of CSBG Funds. 
COMMENT (1): Commenter made recommendation to remove 
the date of the U.S. Census to prevent from having to change 
the TAC each time a new Census is released. 
DEPARTMENT RESPONSE: Staff concurred and removed the 
date of the U.S. Census to prevent from having to change the 
TAC each time a new Census is released. 
§5.206(a)(6)(B) and (a)(6)(C). Termination and Reduction of 
Funding. 
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COMMENT (1): Commenter recommended adding clarification 
in accordance with federal law to these sections. 
DEPARTMENT RESPONSE: Subsection (a)(6)(B). For clarifica­
tion in accordance with federal law, the Department added: "The 
ALJ will issue a proposal for decision based on the facts and a 
recommendation will be presented to the Department’s Govern­
ing Board for final review." 
Subsection (a)(6)(C). Staff concurred and added further clarifi ­
cation in accordance with federal law regarding termination or 
reduction of funding. 
§5.207(b)(1). Subrecipient Performance. 
ADMINISTRATIVE  CHANGE: Staff  added clarifying language to  
the third sentence. The word "funds" was added between the 
words "and" and "must." 
§5.207(b) and (b)(2). Subrecipient Performance. 
COMMENT (1): Commenter suggested the deobligation of funds 
was inconsistent with the right of the agency to carry over funds 
into the next year and the due process accorded for reduction or 
termination of funds. Commenter recommended that all recap­
tured funds should be distributed to all eligible entities by using 
the approved formula; it was changed to: "Unexpended Funds. 
The Department reserves the right to deobligate funds." In addi­
tion, commenter suggested correcting the federal agency name. 
DEPARTMENT RESPONSE: Subsection (b). Staff does not 
concur with this comment. The CSBG Act does not require 
the unexpended balances to be reallocated by formula. Staff 
removed 20% from the unexpended funds. 
Subsection (b)(2). Staff corrected the federal agency name of 
U.S. Department of and Human Services by adding "Department 
of." 
§5.211(a). Subrecipient Reporting Requirements. 
ADMINISTRATIVE CHANGE: Staff corrected names and 
acronyms of the reports mentioned in this section. 
§5.213(a). Board Structure. 
COMMENT (1) and (4): 
Subsection (a). Comment received regarding removing the word 
"only" from the first sentence because it was unnecessary. Com­
menter also requested clarification to reflect process. 
DEPARTMENT RESPONSE: Staff concurred and the word 
"only" was removed from the first sentence after "Private non­
profit entities,...." Staff added additional words to the second 
sentence for clarification to reflect actual process which is 
consistent with subsection (a)(2) of this section. A portion of 
the second sentence was revised for clarification purposes as 
follows: "Some of the members of the board shall be selected 
by the private nonprofit entity and others through a democratic 
process;..." 
§5.213(d)(2)(A). Board Structure. 
COMMENT (4): Commenter suggested that in the second sen­
tence of this section there was a typo: the word "are" between 
"...members shall be" and "representatives of..." 
DEPARTMENT RESPONSE: Staff concurred and made the cor­
rection. 
§5.215(a). Board Size. 
COMMENT (1): Commenter suggested that the board size does 
not have to be divisible  by  three.  
DEPARTMENT RESPONSE: Staff concurred and removed sub­
section (a) "divisible by three" from the board size requirement; 
subsection (b) was changed to subsection (a); and subsection 
(c) was changed to subsection (b). In accordance with §676B, 
Tripartite Boards of the CSBG Act, the board does not need to 
be divisible by three. Rather, the board shall be comprised of 
three sectors. 
§5.217(a). Board Meeting Requirements. 
COMMENT (1): Commenter suggested that the Board must fol­
low the Texas Open Meetings Act, meeting at least every ten 
(10) weeks, once per calendar quarter and at minimum five (5) 
times per year and, must give each member a notice of meeting 
five (5) days in advance of the meeting. 
DEPARTMENT RESPONSE: Staff concurred with this comment  
and revised the language to include that the Board must meet 
at least once per calendar quarter and at a minimum of five (5) 
times per year. 
The Board approved the final order adopting the new subchapter 
with recommended changes, on November 13, 2008. 
The new sections are adopted pursuant to the authority of the 
Texas Government Code, Chapter 2306 which provides the De­
partment with the authority to adopt rules governing the admin­
istration of the Department and its programs. 
§5.201. Background. 
(a) In addition to the following rules for the Community Ser­
vices Block Grant (CSBG) program, the rules established in Subchap­
ter A of this chapter also apply to the CSBG program, except those that 
relate to the suspension, reduction, withholding or termination of fund­
ing. The CSBG Act was amended by the "Community Services Block 
Grant Amendments of 1994" and the Coats Human Services Reautho­
rization Act of 1998. The Secretary is authorized to establish a commu­
nity services block grant program and make grants available through 
the program to states to ameliorate the causes of poverty in communi­
ties within the states. 
(b) The Texas Legislature designated the Department as the 
lead agency for the administration of the CSBG program pursuant to 
Texas Government Code, §2306.092. CSBG funds will be made avail­
able to eligible entities to carry out the purposes of the CSBG program. 
§5.203. Distribution of CSBG Funds. 
(a) The CSBG Act requires that no less than 90% of the state’s 
allocation be allocated to eligible entities. The Department currently 
utilizes a multi-factor fund distribution formula to equitably provide 
CSBG funds throughout the state’s 254 counties to the CSBG eligi­
ble entities. The formula incorporates the most current decennial U.S. 
Census figures at 125% of poverty; a $50,000 base; a $150,000 floor 
(the minimum funding level); a 98% weighted factor for poverty pop­
ulation; and, a 2% weighted factor for the inverse ratio of population 
density. 
(1) Each eligible entity receives a base amount of $50,000; 
(2) The weighted factors of poverty population and popu­
lation density are applied to the funds remaining after the base award 
funds have been distributed to each eligible entity; 
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(3) The Department then determines if any eligible entity 
is below the $150,000 floor after the base amount and weighted fac­
tors (poverty population and population density) have been applied, 
then the minimum floor amount is reserved for those entities below 
$150,000; 
(4) The remaining funds are distributed to the remaining 
eligible entities. As was done with the initial run of the formula, each 
of the remaining eligible entities receives the base amount of $50,000 
and then the weighted factors (poverty population and population den­
sity) are applied to determine the allocation amounts for eligible entities 
funded above the $150,000. 
(b) Five percent (5%) of the Department’s annual allocation 
of CSBG funds and any funds not spent as identified in subsection 
(c) of this section, may be expended for activities as per 42 U.S.C. 
§9907(b)(A) - (H) and activities that may include: 
(1) the provision of training and technical assistance to 
CSBG eligible entities; 
(2) services to low-income migrant seasonal farm worker 
and Native American populations; 
(3) assisting CSBG eligible entities in responding to natu­
ral or man-made disasters; 
(4) funding for innovative and demonstration projects that 
assist CSBG target population groups to overcome at least one of the 
barriers to attaining self-sufficiency; and 
(5) other projects/initiatives, including state conference ex­
penses. The Department may provide monetary awards to subrecipi­
ents for outstanding performance. To ensure consistent and comparable 
results, the process for monetary awards to CSBG subrecipients will be 
standardized. 
(c) Up to five percent (5%) of the Department’s annual alloca­
tion of CSBG funds will be used for administrative purposes consistent 
with state and federal law. 
§5.206. Termination and Reduction of Funding. 
(a) If the Department determines, on the basis of a final deci­
sion in a review pursuant to the CSBG Act, that an eligible entity fails 
to comply with the terms of an agreement or the state plan, to provide 
services under the CSBG Act or to meet appropriate standards, goals, 
and other requirements established by the Department (including per­
formance objectives), the Department shall: 
(1) inform the entity of the deficiency to be corrected; 
(2) require the entity to correct the deficiency; 
(3) offer training and technical assistance, if appropriate, to 
help correct the deficiency, and, as appropriate, prepare and submit to 
the Secretary a report describing the training and technical assistance 
offered; or if the Department determines that such training and techni­
cal assistance are not appropriate, prepare and submit to the Secretary 
a report stating the reasons for the determination and the reasons for 
proceeding with termination proceedings; 
(4) At the discretion of the Department (taking into account 
the seriousness of the deficiency and the time reasonably required to 
correct the deficiency), the Department shall allow the entity to develop 
and implement, within sixty (60) days after being informed of the de­
ficiency, a Quality Improvement Plan (QIP) to correct such deficiency 
within a reasonable period of time, as determined by the Department. 
No later than thirty (30) days after receiving from an eligible entity a 
proposed QIP, the Department shall either approve such proposed plan 
or specify the reasons why the proposed plan cannot be approved; 
(5) If the Department does not accept the QIP, the Depart­
ment, after providing adequate notice of impending termination pro­
ceedings and an opportunity for a hearing, may initiate proceedings to 
terminate or reduce the funding of a subrecipient; and 
(6) If the Department has implemented sanctions against a 
subrecipient and the subrecipient has failed to comply with the QIP or 
a corrective action plan,  the Department may request of the subrecip­
ient’s Board of Directors the voluntary relinquishment of the CSBG 
program and their designation as a CSBG eligible entity. If the sub-
recipient accepts to voluntarily relinquish the CSBG program, the De­
partment will commence contract termination proceedings. If the sub-
recipient rejects voluntarily relinquishment of the CSBG program or 
the Department does not accept the subrecipient’s QIP, the Department 
will initiate procedures for a hearing. 
(A) Pursuant to the CSBG Act, the Department will 
provide notice and an opportunity for a hearing. 
(B) The Department will select an Administrative Law 
Judge (ALJ) to oversee the proceedings of the hearing. The Department 
will coordinate establishing a date, time and hearing location with the 
ALJ and will provide adequate notice to the subrecipient. The ALJ will 
determine whether there is cause, as defined by the CSBG Act, U.S.C. 
§9908(c), to terminate or reduce funding the subrecipient. The ALJ 
will issue a proposal for decision on the facts and a recommendation 
will be presented to the Department’s Governing Board for final review. 
(C) If the ALJ determines that there is cause to termi­
nate or reduce funding, pursuant to 42 U.S.C. §9915, the Department 
will notify the subrecipient that it has the right under 42 U.S.C. §9915 
to seek review of the decision by the USDHHS. If the USDHHS does 
not overturn the decision, or if the subrecipient does not seek USD­
HHS review, the Department will initiate proceedings to terminate and 
close-out the contract. 
(b) Any right or remedy given to the Department by this chap­
ter does not preclude the existence of any other right or remedy, nor 
shall any action or lack of action by the Department in the exercise of 
any right or remedy be deemed a waiver of any other right or remedy. 
§5.207. Subrecipient Performance. 
(a) Budgets. CSBG eligible entities and any other funded or­
ganizations shall submit a budget to facilitate the contract execution 
process. A certification of board approval of CSBG budget form is­
sued by the Department must also be submitted with planned budgets. 
(b) Unexpended Funds. The Department reserves the right to 
deobligate funds. 
(1) The U.S. Department of Health and Human Services 
Administration for Children and Families issues terms and conditions 
for receipt of funds under the CSBG. Subrecipients of CSBG funds will 
comply with the requirements of the terms and conditions of the CSBG 
award. Services must be provided on or before September 30th of the 
subsequent year and funds must be fully expended. 
(2) The Coats Human Services Reauthorization Act of 
1998, allows states to recapture unexpended CSBG funds in excess 
of 20% of the CSBG funds obligated to an eligible entity. This may 
be superseded by Congressional action in the appropriation process or 
by the terms and conditions issued by U.S. Department of Health and 
Human Services in the CSBG award letter. 
§5.209. State Application and Plan. 
(a) The Department submits to the Secretary every two years 
a state plan and a CSBG application. The Department holds public 
hearings in different areas of the state to solicit public comment on 
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the intended use of CSBG funds. The Department will provide notice 
of the public hearings regarding the state plan no later than the 15th 
day before the date of the hearing and publish the draft state plan on 
the Department’s web site at least ten (10) days before the first public 
hearing. 
(b) Every two (2) years in conjunction with the development 
of the state plan, the Department submits the CSBG budget to the Texas 
State Legislature for review during the legislative hearings, as part of 
the Legislative Appropriations Request (LAR) process. 
§5.211. Subrecipient Reporting Requirements. 
(a) Monthly Performance and Expenditure Report. CSBG 
subrecipients must submit a monthly performance and expenditure 
report. Subrecipients shall submit the Monthly Expenditure Report 
and Monthly Performance Report no later than the twentieth (20th) 
day of the month after each month of the contract period. Even if a 
fund reimbursement is not being requested, an Expenditure Report 
must be submitted electronically on or before the twentieth (20th) day 
of each month of the grant period. A final Expenditure Report must be 
submitted within sixty (60) days after the CSBG contract ends. The 
"Community Affairs Contract User Guide System" may be accessed 
through the TDHCA website, www.tdhca.state.tx.us. 
(b) Reporting. Federal requirements mandate all states to par­
ticipate in the preparation of an annual performance measurement re­
port (also referred to as the CSBG National Survey). To comply with 
the requirements of §678E of the CSBG Act, all CSBG eligible entities 
and other organizations receiving CSBG funds are required to partici­
pate. 
§5.213. Board Structure. 
(a) Private nonprofit entities, shall administer the CSBG pro­
gram through a tripartite board that fully participates in the develop­
ment, planning, implementation, and evaluation of the program to serve 
low-income communities. Some of the members of the board shall be 
selected by the private nonprofit entity and others through a democratic 
process; the board shall be composed so as to assure that the require­
ments of §676B(a)(2) of the CSBG Act are followed and are composed 
as follows: 
(1) One-third of the members of the board shall be elected 
public officials, holding office on the date of the selection, or their rep­
resentatives. In the event that there are not enough elected public of­
ficials reasonably available and willing to serve on the board, the en­
tity may select appointive public officials to serve on the board. The 
entity may allow governing officials of the political jurisdiction to se­
lect and/or recommend an elected or appointive official to serve on the 
board. The public officials selected to serve on the board may each 
choose one permanent representative or designate an alternate to serve 
on the board. Appointive public officials or their representatives or al­
ternates may be counted in meeting the 1/3 requirement. Refer to sub­
section (d)(1)(B) of this section entitled "Permanent Representatives 
and Alternates" for related information; 
(2) not fewer than 1/3 of the members are persons chosen 
in accordance with democratic selection procedures adequate to assure 
that these members are representative of low-income individuals and 
families in the neighborhood served; and each representative of low-in­
come individuals and families selected to represent a specific neighbor­
hood within a community under subsection (b)(1)(B) of this section, 
resides in the neighborhood represented by the member; 
(3) the remainder are members of business, industry, labor, 
religious, law enforcement, education, or other major groups and inter­
ests in the community served. 
(b) For public organizations to be considered to be an eligible 
entity for purposes of the CSBG Act, §676B(b), the entity shall admin­
ister the CSBG grant through tripartite boards as follows:  
(1) A tripartite board, which shall have members selected 
by the organization and shall be composed so as to assure that not fewer 
than 1/3 of the members are persons chosen in accordance with demo­
cratic selection procedures adequate to assure that these members: 
(A) are representative of low-income individuals and 
families in the neighborhood served; 
(B) reside in the neighborhood served; and 
(C) are able to participate actively in the development, 
planning, implementation, and evaluation of programs funded under 
this chapter; or 
(D) If conditions in subparagraphs (A) - (C) of  this para­
graph are not utilized, then another mechanism specified by the state 
which meets the tripartite requirements may be used. Public organi­
zations that choose to utilize another mechanism must submit to the 
Department, for review and approval, a description of the mechanism 
to be utilized to select low-income representatives. The mechanism 
must assure decision-making and participation by low-income individ­
uals in the development, planning, implementation, and evaluation of 
programs funded under this chapter. 
(2) One-third of the members of the board shall be elected 
public officials, holding office on the date of the selection, or their rep­
resentatives. In the event that there are not enough elected public of­
ficials reasonably available and willing to serve on the board, the en­
tity may select appointive public officials to serve on the board. The 
entity may allow governing officials of the political jurisdiction to se­
lect and/or recommend an elected or appointive official to serve on the 
board. The public officials selected to serve on the board may each 
choose one permanent representative or designate an alternate to serve 
on the board. Refer to subsection (d)(1)(B) of this section, entitled 
"Permanent Representatives and Alternates" for related information. 
(3) The remainder of the members are officials or members 
of business, industry, labor, religious, law enforcement, education, or 
other major groups and interests in the community served. 
(c) Eligible entities administering the Head Start Program 
must comply with, the Head Start Act (42 U.S.C. §9837) that requires 
the governing body membership to comply with the requirements of 
§642(c)(1) of the Head Start Act. Exceptions shall be made to the 
requirements of clauses (i) - (iv) of §642(c)(1) of the Head Start Act 
for members of a governing body when those members oversee a 
public entity and are selected to their positions with the public entity 
by public election or political appointment. 
(d) Selection. As per §676B of the CSBG Act, Private non­
profit entities and public organizations have the responsibility for se­
lection and composition of the board. 
(1) Public Officials: 
(A) Elected public officials or appointed public of­
ficials, selected to serve on the board, shall have either general 
governmental responsibilities or responsibilities which require them 
to deal with poverty-related issues. They may not be officials with 
only limited, specialized, or administrative responsibilities; and 
(B) Permanent Representatives and Alternates. The 
public officials selected to serve on the board may each choose one 
permanent representative or designate an alternate to serve on the 
board. 
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(i) Permanent Representatives. The public officials 
selected by a private nonprofit entity or public organization to serve 
on the board may each choose one permanent representative to serve 
on the board in a full-time capacity. The public officials of the public 
organization may choose a representative to serve on the board or other 
governmental body. The representative need not be a public official but 
shall have full authority to act for the public official at meetings of the 
board. Permanent representatives may hold an officer position on the 
board. If a permanent representative is not chosen, then an alternate 
may be designated by the public official selected to serve on the board. 
Alternates may not hold an officer position on the board. 
(ii) Alternate Representatives. If the private non­
profit entity or public organization board chooses to allow alternates, 
the alternates for low-income representatives shall be elected at the 
same time and in the same manner as the board representative is elected 
to serve on the board. Alternates for representatives of private sector 
organizations may be designated to serve on the board and should be 
selected at the same time the board representative is selected. In the 
event that the board member or alternate ceases to be a member of the 
organization represented, he/she shall no longer be eligible to serve on 
the board. Alternates may not hold an officer position on the board. 
(2) Low-Income Representatives: 
(A) An essential objective of community action is par­
ticipation by low-income individuals in the programs which affect their 
lives; therefore, the CSBG Act and its amendments require representa­
tion of low-income individuals on boards or state-specified governing 
bodies. The CSBG statute requires that not fewer than one-third of 
the members shall be representatives of low-income individuals and 
families and that they shall be chosen in accordance with democratic 
selection procedures adequate to assure that these members are repre­
sentative of low-income individuals and families in the neighborhoods 
served; and that each representative of low-income individuals and 
families selected to represent a specific neighborhood within a com­
munity resides in the neighborhood represented by the member; or 
(B) Board members representing low-income individu­
als and families must be selected in accordance with a democratic pro­
cedure. This procedure, as detailed in subparagraph (D) of this para­
graph, may be either directly through election, public forum, or, if not 
possible, through a similar democratic process such as election to a po­
sition of responsibility in another significant service or community or­
ganization such as a school PTA, a faith-based organization leadership 
group; or an advisory board/governing council to another low-income 
service provider; 
(C) Every effort should be made by the nonprofit entity  
or public organization to assure that low-income representatives are 
truly representative of current residents of the geographic area to be 
served, including racial and ethnic composition, as determined by pe­
riodic selection or reselection by the community. "Current" should be 
defined by the recent or annual demographic changes as documented in 
the needs/community assessment. This does not preclude extended ser­
vice of low-income community representatives on boards, but it does 
suggest that continued board participation of longer term members be 
revalidated and kept current through some form of democratic process; 
and 
(D) The procedure used to select the low-income rep­
resentative must be documented to demonstrate that a democratic se­
lection process was used. Among the selection processes that may be 
utilized, either alone or in combination, are: 
(i) Selection and elections, either within neighbor­
hoods or within the community as a whole; at a meeting or conference, 
to which all neighborhood residents, and especially those who are poor, 
are openly invited; 
(ii) Selection of representatives to a commu­
nity-wide board by members of neighborhood or sub-area boards who 
are themselves selected by neighborhood or area residents; 
(iii) Selection, on a small area basis (such as a city 
block); or 
(iv) Selection of representatives by existing organi­
zations whose membership is predominately composed of poor per­
sons. 
(3) Representatives of Private Groups and Interests: 
(A) The private nonprofit entity or public organization 
shall select the remainder of persons to represent the private sector on 
the board or it may select private sector organizations from which rep­
resentatives of the private sector organization would be chosen to serve 
on the board; and 
(B) The individuals and/or organizations representing 
the private sector shall be selected in such a manner as to assure that 
the board will benefit from broad community involvement. The board 
composition for the private sector shall draw from officials or mem­
bers of business, industry, labor, religious, law enforcement, education, 
school districts, representatives of education districts and other major 
groups and interests in the community served. 
§5.214. Board Administrative Requirements. 
(a) Powers of the Board for Private Nonprofit Entities. The 
board is responsible for abiding by the terms of contracts and shall 
determine the policies of the agency to assure accountability for public 
funding. The board shall function as the organization’s governing body 
with  the same legal powers and responsibilities as the board of directors 
of any nonprofit corporation. 
(b) Powers of the Board for Public Organizations. The pow­
ers, duties, and responsibilities of the board shall be determined by the 
governing officials of the public organization. The governing officials 
may establish: 
(1) an advisory board, in which case the authority given 
to the advisory board depends on the powers delegated to it by the 
governing officials of the political subdivision; or 
(2) a governing board, empowering the board of directors 
with substantive decision-making authority and delegating the powers, 
duties, and responsibilities to carry out its CSBG-supported contract 
and functions. 
(c) Compensation. Board members are not entitled to com­
pensation for their service on the board. Reimbursement of reasonable 
and necessary expenses incurred by a board member in carrying out 
his/her duties is allowed. 
(d) Conflict of Interest. No board member may participate in 
the selection, award, or administration of a subcontract supported by 
CSBG funds if: 
(1) the board member; 
(2) any member of his/her immediate family (as defined in 
the CSBG contract); 
(3) the board member’s partner; or 
(4) any organization which employs or is about to employ 
any of the above, has a financial interest in the firm or person selected 
to perform a subcontract. No employee of the local CSBG subrecipient 
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or of the Texas Department of Housing and Community Affairs may 
serve on the board. 
§5.215. Board Size. 
(a) Board Service Limitations for Private Nonprofit Entities 
and Public Organizations Subrecipients boards may establish bylaws 
which allow for term limits and/or procedures for the removal of board 
members. 
(b) Vacancies/Removal of Board Members. 
(1) Vacancies. In no event shall the board allow 25% or 
more of either the public, private, or poverty sector board positions to 
remain vacant for more than ninety (90) days. CSBG subrecipients 
shall report the number of board vacancies by sector in their monthly 
performance reports. Compliance with the CSBG Act requirements for 
board membership is a condition for eligible entities to receive CSBG 
funding. There is no provision in the Act for a waiver or exception to 
these requirements. 
(2) Removal of Board Members/Private Nonprofit Entities. 
Public officials or their representatives, may be removed from the board 
either by the board or by the entity that appointed them to serve on the 
board. Other members of the board may be removed by the board or 
pursuant to any procedure provided in the private nonprofit’s by-laws. 
(3) Removal of Board Members/Public Organizations. 
Board members may be removed from the board by the public 
organization or by the board if the board is so empowered by the 
public organization. The board may petition the public organization to 
remove a board member or the public organization may delegate the 
power of removal to the board. 
§5.217. Board Meeting Requirements. 
(a) The Board must follow the Texas Open Meetings Act, meet 
at least once per calendar quarter and at a minimum five (5) times per 
year and, must give each member a notice of meeting five (5) days in 
advance of the meeting. 
(b) Open Meetings Training. 
(1) Effective January 1, 2006, the 79th Texas Legislature 
established a state law §551.005 of the Texas Government Code requir­
ing elected and appointed officials to receive training in Texas Open 
Government laws. The state law is in accordance to Texas Govern­
ment Code, Title 5, §551.005 and §552.012. This mandate applies 
to the board of directors for CSBG eligible entities and requires that 
training is received within ninety (90) days of becoming a board mem­
ber. As part of this requirement, the Office of the Attorney General 
has established and made available formal training to ensure govern­
ment officials have a good command of open records and open meeting 
laws. To fulfill this requirement, the Office of the Attorney General of­
fers free training videos which may be requested by accessing their 
website at www.oag.state.tx.us/opinopen/og_training.shtml or by call­
ing 1-800-252-8011. 
(2) Legislation requires open meetings training for public 
sector local officials; however, the Department recommends this train­
ing for all board members. Boards shall ensure that all members serv­
ing on the Board of Directors shall receive this training according to 
the deadlines described in this subsection. 
(3) The organization shall maintain a copy of the board 
training certificate issued to participants upon completion of the train­
ing. 
This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency’s 
legal authority. 





Texas Department of Housing and Community Affairs 
Effective date: March 12, 2009 
Proposal publication date: September 19, 2008 
For further information, please call: (512) 475-3916 
SUBCHAPTER C. EMERGENCY SHELTER 
GRANTS PROGRAM (ESGP) 
10 TAC §§5.301 - 5.311 
The Texas Department of Housing and Community Affairs (the 
Department) adopts new 10 TAC Chapter 5, Subchapter C, 
§§5.301 - 5.311 concerning the Emergency Shelter Grants 
Program (ESGP). Sections 5.302, 5.304, 5.306, and  5.311  are  
adopted with changes to the proposed text as published in the 
September 19, 2008, issue of the Texas Register (33 TexReg 
7834). Sections 5.301, 5.303, 5.305, 5.307 - 5.310 are adopted 
without changes and will not be republished. 
The purpose of the new chapter is to consolidate, clarify and 
simplify the rules formerly contained in Chapters 5, 6 and 8. 
Public hearings on the new subchapter were held in El Paso, 
Lubbock, Brownsville, Houston, Fort Worth, and Austin. Addi­
tionally, written comments were accepted by mail, e-mail, and 
facsimile through October 20, 2008. 
No public comments were received concerning the proposed 
new subchapter. 
ADMINISTRATIVE CHANGES: 
Section 5.302(a)(3). Purpose and Goals. Staff made a correc­
tion by changing the word "homeless" to "homelessness." 
Section 5.304(c)(1)(A)(i) - (vi) is re-lettered to (c)(1)(A) - (G) and 
in subsection (d)(2)(C) changing the reference from "title" to 
"chapter." 
Section 5.306(a). Eligible Entities. Staff added language to clar­
ify eligible applicants for this specific program by inserting "(ex­
cluding Councils of Government)" between the words "govern­
ment" and "and." 
Section 5.311(a) and (b) Reports. Staff made clarification 
changes to the names and acronyms of the reports mentioned 
in this section. 
The Board approved the final order adopting the new subchapter 
with recommended changes, on November 13, 2008. 
The new sections are adopted pursuant to the authority of the 
Texas Government Code, Chapter 2306 which provides the De­
partment with the authority to adopt rules governing the admin­
istration of the Department and its programs. 
§5.302. Purpose and Goals. 
(a) The ESGP funds are available for: 
(1) the rehabilitation or conversion of buildings for use as 
emergency shelter for the homeless; 
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(2) the payment of certain operating expenses and essential 
services in connection with emergency shelters for the homeless; and 
(3) homelessness prevention activities. 
(b) The program goal is to be the first step in a continuum of 
assistance to enable homeless individuals and families to move toward 
independent living as well as to prevent homelessness. 
(c) The objectives of the ESGP shall be to: 
(1) Help improve the quality of emergency shelters for the 
homeless; 
(2) Help meet the costs of operating and maintaining emer­
gency shelters; 
(3) Provide essential services so that homeless individuals 
have access to the assistance they need to improve their situation; and 
(4) Provide emergency intervention assistance to prevent 
homelessness. 
§5.304. Use of Funds. 
(a) Eligible Activities. ESGP funds are designed to address 
the immediate needs of homeless persons to assist their movement to 
permanent housing: 
(1) ESGP funds may be utilized to assist individuals and 
families who would actually become or remain homeless without 
ESGP homelessness prevention assistance; 
(2) ESGP funds cannot be utilized to care for or assist chil­
dren in state custody; and 
(3) The Department encourages that applications include 
an innovative approach to providing emergency shelter and/or transi­
tional housing to homeless individuals and families. Transitional hous­
ing projects should be designed to provide housing and appropriate es­
sential services to homeless persons in order to facilitate the movement 
of individuals or families to permanent housing within no more than 24 
months. ESGP grant amounts may be used for one or more of the fol­
lowing activities in subsections (b) - (f) of this section: 
(b) Operation administration may not exceed more than 10% 
of an applicant’s ESGP budget (42 U.S.C. §11374(a)(3)) and may be 
requested for administrative salaries (including fringe benefits). 
(1) Appropriate staff which may be charged as administra­
tive staff are the executive director, program director, supervisors, ad­
ministrative support staff, etc. 
(2) Job descriptions for these positions are not required to 
be included in the ESGP application. 
(c) Essential Services. ESGP legislation limits essential ser­
vices to 30% of the total state allocation (24 CFR §576.3 and 42 U.S.C. 
§11374(a)(2)(b)). 
(1) Essential services activities address the immediate 
needs of homeless individuals and enable homeless persons to become 
more independent and/or to secure permanent housing. Essential ser­
vices may include direct client services concerned with employment, 
health, drug abuse prevention, and education, including but not limited 
to: 
(A) assistance in obtaining permanent housing; medi­
cal and psychological counseling and supervision; employment coun­
seling, job placement, and job training (including tuition and books); 
(B) nutritional counseling and the salary of food prepar­
ers (cooks); 
(C) substance abuse treatment and counseling; 
(D) assistance in obtaining other federal, state, and lo­
cal assistance including mental health benefits, medical assistance, vet­
eran’s benefits, and income support assistance such as Supplemental 
Security Income, Temporary Assistance for Needy Families, and Food 
Stamps; 
(E) other services such as childcare, food vouchers, 
client clothing, or medical assistance (doctor visits, prescriptions, eye 
glasses or other prostheses, etc.); 
(F) transportation costs directly associated with ESGP 
service delivery, such as bus tokens, bus fare, cab fare, airfare, salary 
of van driver, etc.; and 
(G) salary for staff whose sole duty is to work directly  
with clients to provide the above services. 
(2) Staff salaries may include wages and fringe benefits; 
however, no administrative or supervisory salaries may be paid with 
essential services funds. 
(3) ESGP funds may be used to provide essential services, 
if the agency received local funds (locally generated tax revenue) from 
a unit of local government in the past 12 months, only if the ESGP 
application includes a request for funds to provide essential services 
for a new service (24 CFR §576.21(b)). 
(d) Maintenance, operation, and furnishings. ESGP funds may 
be used for maintenance, operation, furnishings, and equipment costs 
(24 CFR §576.21(3)). 
(1) Maintenance costs include contract services for copier 
or security system maintenance, pest control, lawn care, contracted jan­
itorial service, etc. 
(2) Operation costs include administration, equipment, fa­
cility rent, utilities, internet service, and telephone; building main­
tenance and non-deferred repairs; food for shelter residents; vehicle 
maintenance, registration, repairs, and fuel; building or equipment in­
surance; fidelity bond coverage; office and maintenance supplies; sin­
gle audit expenses (if required), staff mileage reimbursement (for travel 
relating to ESGP service delivery), and pre-award travel expenses (for 
successful applicants to attend an orientation workshop). 
(A) Non-deferred repairs are items that break during the 
contract period, such as: 
(i) repairing a window that is broken; 
(ii) repairs due to water damage; 
(iii) repairing a broken furnace; or 
(iv) repairing an air conditioning unit. 
(B) Deferred repairs, classified as rehabilitation activi­
ties, are items which are inoperable or broken and in need of replace­
ment prior to the application period. 
(C) Equipment may include computers, printers, soft­
ware, refrigerator, stove, tools, vehicles, etc. All equipment with a 
useful life of more than one year and an acquisition cost of $500 or 
more must be included in a cumulative inventory report submitted to 
the Department each contract year. (Refer to Subchapter A, General 
Provisions §5.8 of this chapter (relating to Inventory Report). 
(D) Subrecipients who participate in a local continuum 
of care may use ESGP funds to facilitate the required Homeless Man­
agement Information System (HMIS) which may include the purchase 
of software and/or annual access fees to facilitate data collection and 
reporting of client-level information. 
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(3) Furnishings may include beds, mattresses, linens, 
desks, tables, chairs, etc. 
(e) Homelessness Prevention. ESGP legislation limits home­
lessness prevention to 30% of the total state allocation (42 U.S.C. 
§11374(a)). 
(1) Homelessness prevention funds may be used to provide 
direct monetary assistance on behalf of individuals whose annual in­
come is at or below the federal poverty guideline when the conditions 
referenced in 24 CFR §576.3 are met. 
(A) The individual or family is unable to make the re­
quired payments due to a sudden reduction in income or a sudden in­
crease in expenses, i.e. sudden reduction in income may result from an 
event that occurs no more than ninety (90) days prior to the date of ap­
plication for ESGP services. Documentation should support the risk of 
becoming homeless such as an eviction notice or termination of utility 
service notice; 
(B) The assistance is necessary to avoid the foreclosure, 
eviction, or termination of utility services (excluding telephone ser­
vice); utility and rent deposit refunds from vendors must be reimbursed 
to the subrecipient and not the client. Funds should be treated as pro­
gram income; 
(C) There is reasonable prospect that the individual or 
family will be able to resume the payments within a reasonable period 
of time (determined by the applicant organization and used consistently 
among all clients); and 
(D) The assistance does not replace funding for pre-ex­
isting homelessness prevention activities from any other sources. 
(2) Homelessness prevention funds must be used to assist 
those individuals and families that would actually become or remain 
homeless without ESGP homelessness prevention assistance (24 CFR 
§576.3) and include: 
(A) Short-term subsidies to help defray rent and utility 
arrearages for families that have received a notice of eviction, termina­
tion of utility services, or payments to prevent the transfers; 
(B) Security deposits or first month’s rent to enable a 
homeless family (or individuals in emergency/transitional housing) to 
acquire permanent housing; 
(C) Programs to provide mediation for landlord/tenant 
disputes; 
(D) Programs to provide legal services for the represen­
tation of indigent tenants in eviction proceedings; 
(E) Payments to prevent foreclosure on a home; and 
(F) Other innovative programs and activities designed 
to prevent the incidence of homelessness. 
(3) Subrecipients are required to use the ESGP homeless-
ness prevention application to determine the eligibility of individu­
als and families applying for ESGP homelessness prevention assis­
tance. (Refer to the Department’s website, www.tdhca.state.tx.us, for 
the homelessness prevention application.) 
(f) Rehabilitation. Rehabilitation is defined as the labor, ma­
terials, tools, and other costs of improving buildings. 
(1) Examples of allowable rehabilitation projects include, 
but are not limited to: 
(A) accumulated deferred maintenance (replacing 
flooring); 
(B) replacement of principle fixtures and components; 
(C) improvements to increase energy efficiency (replac­
ing a furnace or air conditioning unit); and 
(D) structural changes necessary to make the facility ac­
cessible for persons with physical disabilities. 
(2) Rehabilitation projects include deferred repairs for 
items that are inoperable or broken and in need of replacement prior 
to the submission of the ESGP application. Rehabilitation does not 
include non-deferred repairs. 
(3) All rehabilitation activity funded through ESGP must 
occur within the existing structure, must not increase the square 
footage of the structure involved, and must comply with local gov­
ernment safety and sanitation requirements. (Refer to §504 of the 
Rehabilitation Act of 1973, as amended, as provided in 24 CFR 
§8.23(a) or (b)). Types of rehabilitation projects include conversion, 
major rehabilitation and renovation (24 CFR §576.3). 
§5.306. Eligible Entities. 
(a) Eligible applicants are units of general local government 
(excluding Councils of Government) and private nonprofit organiza­
tions (24 CFR §576.1 of the ESGP Act). 
(b) The Department will accept collaborative applications. To 
be considered as a collaborative, the application must include two or 
more organizations that will use ESGP funds to provide services to the 
target population as part of a local continuum of care. 
(c) If a unit of general local government applies for only one 
organization, this will not be considered a collaborative application. 
§5.311. Reports. 
(a) The ESGP contract requires subrecipients to submit the 
Monthly Expenditure Report and Monthly Performance Report no later 
than the twentieth (20th) day of the month after each month of the con­
tract period. 
(b) Even if a fund reimbursement is not being requested, an 
Expenditure Report must be submitted electronically on or before the 
twentieth (20th) day of each month of the grant period. A final Expen­
diture Report must be submitted within sixty (60) days after the ESGP 
contract ends. 
(c) A user name and password are needed to access the report­
ing system to submit monthly reports. The "Community Affairs Con­
tract User Guide System" may be accessed through the TDHCA web-
site, www.tdhca.state.tx.us, under "Interactive" "Contractor Tools". 
(d) Subrecipients shall submit, by the thirtieth (30th) day of the 
month, a Monthly Service Summary Report of ESGP clients reported 
during the prior month in the Homeless Management Information Sys­
tems (HMIS) database. 
This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency’s 
legal authority. 
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SUBCHAPTER D. COMPREHENSIVE 
ENERGY ASSISTANCE PROGRAM 
10 TAC §§5.401 - 5.408, 5.421 - 5.426, 5.430 - 5.432 
The Texas Department of Housing and Community Affairs (the 
Department) adopts new 10 TAC, Chapter 5, Subchapter D, 
§§5.401 - 5.408, 5.421 - 5.426, and 5.430 - 5.432, concerning 
Comprehensive Energy Assistance Program, as published 
in the September 19, 2008, issue of the Texas Register (33 
TexReg 7838). Sections 5.402, 5.403, 5.405 - 5.407, and 5.422 
- 5.426 are adopted with changes to the proposed text. Sections 
5.401, 5.404, 5.408, 5.421 and 5.430 - 5.432 are adopted 
without changes and will not be republished. 
The purpose of the new chapter is to consolidate, clarify and 
simplify the rules formerly contained in Chapters 5, 6 and 8. 
Public hearings on the new chapter were held in El Paso, Lub­
bock, Brownsville, Houston, Fort Worth, and Austin. Additionally, 
written comments were accepted by mail, e-mail, and facsimile 
through October 20, 2008. 
Public comments and the Department’s responses are pre­
sented in the order in which the subchapters and sections 
appear in the new chapter. Following the section number is 
the title of the section as it appears in the rule. Following the 
comment is a parenthetical containing a number or series of 
numbers. Each number corresponds to a person who com­
mented on the particular rule section. Following the identification 
of the section and related commenters is a summary of the 
comment and staff’s response, including the reasons why the 
agency agreed or disagreed with the comment and a statement 
of the factual basis for the new section. 
Public comments on the proposed rule were received by (1) 
Texas Association of Community Action Agencies, (2) Fort Worth 
Community Action Partners, (3) City of Lubbock, Community De­
velopment Department, (4) Community Services, Inc., and (69) 
Hidalgo County Community Services Agency. 
§5.402. Purpose and Goals. 
COMMENT (69). Commenter suggested that a definition of 
"young child" was needed. 
DEPARTMENT RESPONSE: Staff amended for clarification pur­
poses. Additional wording was added to the second sentence to 
describe young child as "age 5 and younger." 
§5.403(b)(5)(C) and (D). Distribution of CEAP Funds. 
ADMINISTRATIVE CHANGE: Subsection (c) was revised to 
subparagraph (C) and subsection (d) was revised to subpara­
graph (D). 
§5.406(a) and (b). Subrecipient Reporting Requirements. 
ADMINISTRATIVE CHANGE: Staff corrected the names of the 
reports mentioned in this section. 
§5.422(d)(2)(D). General Assistance and Benefit Levels. 
COMMENT (1) and (2): Comments received suggesting raising 
the Heating and Cooling System Replacement, Repair, and/or 
Retrofit Component maximum household benefit limit from 
$4,000 to $5,000. 
DEPARTMENT RESPONSE: Staff concurred and increased the 
limit to $5,000. 
§5.422(f). General Assistance and Benefit Levels.  
ADMINISTRATIVE CHANGE: The total maximum possible an­
nual household benefit was raised from $7,600 to $8,600 to ac­
count for the $1,000 increase made in subsection (d)(2)(D). 
§5.422(h)(1). General Assistance and Benefit Levels. 
COMMENT (1): Commenter suggested adding additional word­
ing for clarification purposes. 
DEPARTMENT RESPONSE: Staff concurred and added: 
"...such as electrical wiring, butane tanks and lines, etc...." 
§5.423(a). Energy Crisis Component. 
COMMENT (2): Commenter suggested adding to the causes of 
a bona  fide energy crisis the following: ...shortages "or a terrorist 
attack have..." 
DEPARTMENT RESPONSE: Staff concurred and added the ad­
ditional language. 
§5.423(a). Energy Crisis Component. 
COMMENT (69): Commenter suggested definition of "young 
child" was needed. 
DEPARTMENT RESPONSE: Staff concurred. Additional lan­
guage was added to describe "very young child" as "age 5 and 
younger." 
§5.423(d)(5). Energy Crisis Component. 
COMMENT (2): Comment received regarding the difficulty of 
getting doctor statements during life threatening situations in a 
reasonable amount of time. 
DEPARTMENT RESPONSE: Staff concurred and added lan­
guage to clarify this section. An additional sentence was added 
as follows: "A doctor’s statement or prior written approval from 
the Department is required." 
§5.425(a). Elderly and Disabled Component. 
COMMENT (3): The commenter stated that there should not 
be an age requirement for the household member living with a 
disability. 
DEPARTMENT RESPONSE: Staff concurred with this comment 
and added the word "at" as follows: "Disabled households in­
clude at least one member living with a disability." 
§5.426(a). Heating and Cooling Component. 
COMMENT (69): Commenter suggested definition of "young 
child" was also needed for §5.402 and §5.423 to be consistent 
with this section. 
DEPARTMENT RESPONSE: Staff concurred and made 
changes for clarification and consistency purposes. 
§5.426(g). Heating and Cooling Component. 
COMMENT (1) and (4): Comments received regarding increas­
ing the cost for performing proper assessments of heating and 
cooling system components. 
DEPARTMENT RESPONSE: Staff concurred and increased 
the limit to $5,000 to be consistent with the revision in 
§5.422(d)(2)(D). 
The Board approved the final order adopting the new chapter 
with recommended changes, on November 13, 2008. 
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The new sections are adopted pursuant to the authority of the 
Texas Government Code, Chapter 2306 which provides the De­
partment with the authority to adopt rules governing the admin­
istration of the Department and its programs. 
§5.402. Purpose and Goals. 
The purpose of CEAP is to assist low-income households, particularly 
those with the lowest incomes, that pay a high proportion of household 
income for home energy, primarily in meeting their immediate home 
energy needs. The program encourages priority be given to those with 
the highest home energy needs, meaning low income households with 
a high energy burden and/or the presence of a "vulnerable" individual 
in the household, such as a young child age 5 and younger, disabled 
person, or frail older individual. CEAP services include: energy ed­
ucation, needs assessment, budget counseling (as it pertains to energy 
needs), utility payment assistance and heating and cooling system re­
placement, repair or retrofit. 
§5.403. Distribution of CEAP Funds. 
(a) The Department distributes funds to subrecipients by an 
allocation formula. 
(b) The formula allocates funds based on the number of low-
income households in a service area and takes into account the special 
needs of individual service areas. The need for energy assistance in an 
area is addressed through a weather factor (based on heating and cool­
ing degree days). The extra expense in delivering services in sparsely 
populated areas is addressed by an inverse population density factor. 
The lack of additional services available in very poor counties is ad­
dressed by a county median income factor. Finally, the elderly are 
given priority by giving greater weight to this population. The five 
factors used in the formula are calculated as follows: 
(1) County Non-elderly Poverty Household Factor (weight 
of 40%) is defined by the Department as the number of Non-elderly 
Poverty Households in the County divided by the number of Non-el­
derly Poverty Households in the State; 
(2) County Elderly Poverty Household Factor (weight of 
40%) is defined by the  Department as the number of Elderly Poverty 
Households in the County divided by the number of Elderly Poverty 
Households in the State; and 
(3) County Inverse Poverty Household Density Factor 
(weight of 5%) is defined by the Department as: 
(A) The number of Square Miles of the County divided 
by the number of Poverty Households of the County (equals the Inverse 
Poverty Household Density of the County); and 
(B) Inverse Poverty Household Density of the County 
divided by the Sum of Inverse Household Densities. 
(4) County Median Income Variance Factor (weight of 5%) 
is defined by the Department as: 
(A) State Median Income minus the County Median In­
come (equals County Variance); and 
(B) County Variance divided by sum of the State 
County Variances. 
(5) County Weather Factor (weight of 10%) is defined by 
the Department as: 
(A) County Heating Degree Days plus the County 
Cooling Degree Days, multiplied by the Poverty Households, divided 
by the sum of County Heating & Cooling Degree Days of Counties 
(equals County Weather); and 
(B) County Weather divided by the total sum of the 
State County Weather. 
(C) All demographic factors are based on the decennial 
U.S. Census. 
(D) Total sum of subsection (b)(1) - (5) of this section 
multiplied by total funds allocation equals the County’s allocation of 
funds. The sum of the county allocations within each subrecipient ser­
vice area equals the subrecipient’s total allocation of funds. 
§5.405. Subrecipient Requirements for Appeals Process for Appli-
cants. 
(a) Subrecipients shall provide a written denial of assistance 
notice to applicant within ten (10) days of the adverse determination. 
This notification shall include written instructions of the appeals 
process and specific reasons for the denial by component. The ap­
plicant wishing to appeal a decision must provide written notice to 
subrecipient within ten (10) days of receipt of the denial notice. 
(b) The subrecipient who receives an appeal shall establish an 
appeals committee composed of at least three persons. Subrecipient 
shall maintain documentation of appeals in their client files. 
(c) The subrecipient shall hold the appeal hearing within ten 
business days after the subrecipient received the appeal request from 
the applicant. 
(d) The subrecipient shall record the hearing. 
(e) The hearing shall allow time for a statement by subrecipi­
ent staff with knowledge of the case. 
(f) The hearing shall allow the applicant at least equal time, if 
requested, to present relevant information contesting the decision. 
(g) Subrecipient shall notify applicant of the decision in writ­
ing. The subrecipient shall mail the notification by close of business 
on the business day following the decision (1 day turn-around). 
(h) If the applicant is not satisfied, they may further appeal the 
decision in writing to the Department within ten (10) days of notifica­
tion of an adverse decision. 
(i) If client appeals to the Department, the funds should remain 
encumbered until the Department completes its decision. 
(j) The Department may review the recording of the hearing, 
the committee’s decision, and any other relevant information necessary. 
(k) The Department appeals committee shall decide the case 
and forward their recommendation to the Division Director for final 
concurrence. 
(l) The Department will notify all parties in writing of its de­
cision within thirty (30) days of receipt of the appeal. 
§5.406. Subrecipient Reporting Requirements. 
(a) The subrecipient shall electronically submit to the Depart­
ment a Monthly Expenditure Report of all expenditure of funds, request 
for advance or reimbursement, and a Monthly Performance Report no 
later than fifteen (15) days after the end of each month. 
(b) The subrecipient shall electronically submit to the Depart­
ment no later than sixty (60) days after the end of the subrecipient con­
tract term a final expenditure or reimbursement and programmatic re­
port utilizing the Expenditure Report and the Performance Report. 
(c) The subrecipient shall submit to the Department no later 
than sixty (60) days after the end of the contract term an inventory of 
all vehicles, tools, and equipment with a unit acquisition cost of $5,000 
or more and a useful life of more than one year, if purchased in whole 
or in part with CEAP funds. 
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(d) The subrecipient shall submit other reports, data, and infor­
mation on the performance of the CEAP program activities as required 
by the Department. 
§5.407. Subrecipient Requirements for Establishing Priority for Eli-
gible Households and Client Eligibility Criteria. 
(a) The subrecipients shall set the client income eligibility 
level at or below 125% of the federal poverty level in effect at the time 
the client makes an application for services. 
(b) Subrecipient shall determine client income. The Depart­
ment will provide definition of income lists to determine total house­
hold income. The lists contain income inclusions and exclusions and 
are located in §5.19 of this chapter (relating to Client Income Guide­
lines). 
(c) Subrecipients shall base annualized eligibility determina­
tions on household income from the 30 day period prior to the date of 
application for assistance. Each subrecipient shall document and retain 
proof of income from all sources for all household members eighteen 
(18) years and older for the entire thirty (30) day period prior to the 
date of application and multiply by twelve (12) to annualize income. 
(d) In the case of migrant, or seasonal workers, or similarly 
situated workers, a longer period than thirty (30) days may be used for 
annualizing income. 
(e) If proof of income is unavailable, the applicant must com­
plete and sign a Declaration of Income Statement (DIS). In order to 
use the DIS form, each subrecipient shall develop and implement a 
written policy and procedure on the use of the DIS form. In devel­
oping the policy and procedure, subrecipients shall give consideration 
to limiting the use of the DIS form to cases where there are serious 
extenuating circumstances that justify the use of the form. Such cir­
cumstances might include crisis situations such as applicants that are 
affected by natural disaster which prevents the applicant from obtain­
ing income documentation, applicants that flee a home due to physical 
abuse, applicants who are unable to locate income documentation of a 
recently deceased spouse, or whose work is migratory, part-time, tem­
porary, self-employed or seasonal in nature. To ensure limited use, the 
Department will review the written policy and its use during on-site 
monitoring visits. 
(f) Social security numbers are not required for applicants for 
CEAP. 
(g) Proof of citizenship is not required for CEAP. 
(h) The subrecipients shall establish priority criteria to serve 
persons in households who are particularly vulnerable such as the el­
derly, persons with disabilities, families with young children, high res­
idential energy users, and households with high energy burden. High 
residential energy users and households with high energy burden are 
defined as follows: 
(1) Households with Energy Burden which exceeds the 
median energy burden of income-eligible households characterized 
by the Department as experiencing high energy burden. The Depart­
ment calculates energy burden by dividing home energy costs by the 
household’s gross income. 
(2) Households with annual energy expenditures which ex­
ceed the median home expenditures for income-eligible households are 
characterized by the Department as high energy consumers. 
(i) Homeowners and renters will be treated equitably under all 
programs funded in whole or in part from LIHEAP funds. For those 
renters who pay heating and/or cooling bills as part of their rent, the 
subrecipient shall make special efforts to determine the portion of the 
rent that constitutes the fuel heating and/or cooling payment. If "sub 
metering" is not available, the subrecipient shall exercise care when ne­
gotiating with the landlords so the cost of utilities quoted is in line with 
the consumption for similar residents of the community. If the subre­
cipient pays the landlord, then the landlord shall furnish evidence that 
he/she has paid the bill and the amount of assistance must be deducted 
from the rent, if the utility payment is not stated separately from the 
rent. An agreement stating the terms of the payment negotiations must 
be signed by the landlord. 
(j) A household unit cannot be served, if the meter is utilized 
by another household. 
§5.422. General Assistance and Benefit Levels. 
(a) Subrecipients shall not discourage anyone from applying 
for CEAP assistance. Subrecipients shall provide all potential clients 
with opportunity to apply for LIHEAP programs. 
(b) CEAP provides assistance to targeted beneficiaries being 
households with low incomes at or below 125% of the Federal Poverty 
Level, with priority given to the elderly, persons with disabilities, fam­
ilies with young children; households with the highest energy costs or 
needs in relation to income, and households with high energy consump­
tion. 
(c) CEAP includes activities, as defined in Assurances 1-16 in  
Title XXVI of the Omnibus Budget Reconciliation Act of 1981 (Pub­
lic Law 97-35), as amended; such as education; and financial assis­
tance to help very low- and extremely low-income consumers reduce 
their utility bills to an affordable level. CEAP services include utility 
payment assistance; heating and cooling system replacement, repair, 
and/or retrofit; energy education; and budget counseling. 
(d) Sliding scale benefit for all CEAP components: 
(1) Benefit determinations are based on the household’s in­
come, the household size, the energy cost and/or the need of the house­
hold, and the availability of funds. 
(2) Energy assistance benefit determinations will use the 
following sliding scale (Except Heating and Cooling System Replace­
ment, Repair and/or Retrofit Component): 
(A) Households with Incomes of 0 to 50% of Federal 
Poverty Guidelines may receive an amount needed to address their en­
ergy payment shortfall not to exceed $1,200. 
(B) Households with Incomes of 51% to 75% of Fed­
eral Poverty Guidelines may receive an amount needed to address their 
energy payment shortfall not to exceed $1,100. 
(C) Households with Incomes of 76% to 125% of Fed­
eral Poverty Guidelines may receive an amount needed to address their 
energy payment shortfall not to exceed $1,000. 
(D) The Heating and Cooling System Replacement, Re­
pair, and/or Retrofit Component maximum household benefit limit is 
$5,000. 
(e) Subrecipient shall not establish lower local limits of assis­
tance for any component. 
(f) Total maximum possible annual household benefit (all  
components combined) equals $8,600. 
(g) Subrecipient shall determine client eligibility for utility 
payments and/or retrofit based on the agency’s household priority 
rating system and household’s income as a percent of poverty. 
(h) Subrecipients shall provide only the following types of as­
sistance with funds from CEAP: 
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(1) Payment to vendors and suppliers of fuel/utilities, 
goods, and other services, such as electrical wiring, butane tanks, and 
lines, etc. for past due or current bills related to the procurement of 
energy for heating and cooling needs of the residence, not to include 
security lights and other items unrelated to energy assistance; 
(2) Payment to vendors--only one energy bill payment per 
month as required by component; 
(3) Needs assessment and energy conservation tips, coor­
dination of resources, and referrals to other programs; 
(4) Energy assistance to low-income elderly and disabled 
individuals most vulnerable to high cost of energy for heating and cool­
ing needs of the residence; 
(5) Payment of water bills only when such costs include 
expenses from operating an evaporative water cooler unit or when the 
water bill is an inseparable part of a utility bill. As a part of the in­
take process, outreach, and coordination, the subrecipient shall confirm 
that a client owns an operational evaporative cooler and has used it to 
cool the dwelling within sixty (60) days prior to application. Payment 
of other utility charges such as wastewater and waste removal are al­
lowable only if these charges are an inseparable part of a utility bill. 
Documentation from vendor is required. Whenever possible, subre­
cipient shall negotiate with the utility providers to pay only the "home 
energy"--heating and cooling--portion of the bill; 
(6) Energy bills already paid by householders may not be 
reimbursed by the program; 
(7) Payment of reconnection fees in line with the registered 
tariff filed with the Public Utility Commission and/or Texas Railroad 
Commission. Payment cannot exceed that stated tariff cost. Subre­
cipient shall negotiate to reduce the costs to cover the actual labor and 
material a nd to ensure that the utility does not assess a penalty for delin­
quency in payments; 
(8) Payment of security deposits only when state law re­
quires such a payment, or if the Public Utility Commission or Texas 
Railroad Commission has listed such a payment as an approved cost, 
and where required by law, tariff, regulation, or a deferred payment 
agreement includes such a payment. Subrecipients shall not pay such 
security deposits that the energy provider will eventually return to the 
client; 
(9) While rates and repair charges may vary from vendor to 
vendor, Subrecipient shall negotiate for the lowest possible payment. 
Prior to making any payments to an energy vendor a Subrecipient shall 
have a signed vendor agreement on file from the energy vendor receiv­
ing direct LIHEAP payments from the Subrecipient; 
(10) Subrecipient may make payments to landlords on be­
half of eligible renters who pay their utility and/or fuel bills indirectly. 
Subrecipient shall notify each participating household of the amount of 
assistance paid on its behalf. Subrecipient shall document this notifica­
tion. Subrecipient shall maintain proof of utility or fuel bill payment. 
Subrecipient shall ensure that amount of assistance paid on behalf of 
client is deducted from client’s rent; and 
(11) In lieu of deposit required by an energy vendor, Subre­
cipient may make advance payments. The Department does not allow 
LIHEAP expenditures to pay deposits, except as noted in paragraph (7) 
of this subsection. Advance payments may not exceed an estimated 
two months’ billings. Funds for the Texas CEAP shall not be used 
to weatherize dwelling units, for medicine, food, transportation assis­
tance (i.e., vehicle fuel), income assistance, or to pay for penalties or 
fines assessed to clients. 
§5.423. Energy Crisis Component. 
(a) A bona fide energy crisis exists when extraordinary events 
or situations resulting from extreme weather conditions and/or fuel sup­
ply shortages or a terrorist attack have depleted or will deplete house­
hold financial resources and/or have created problems in meeting basic 
household expenses, particularly bills for energy so as to constitute a 
threat to the well-being of the household, particularly the elderly, the 
disabled, or children age 5 and younger. 
(b) A utility disconnection notice may constitute an energy cri­
sis, if client demonstrates a history of good faith in paying prior utility 
bills. 
(c) Energy Crisis assistance for one household cannot exceed 
the maximum allowable benefit level in one year. Crisis assistance 
payments cannot exceed the minimum amount needed to resolve the 
crisis. If the client’s crisis requires more than the household limit to 
resolve, it exceeds the scope of this program. If crisis exceeds the 
household limit, subrecipient may pay up to the household limit but 
the rest of the bill will have to be paid from other funds to resolve 
the crisis. Payments may not exceed client’s actual utility bill. The 
assistance must result in resolution of the crisis. 
(d) Where necessary to prevent undue hardships from a quali­
fied energy crisis, subrecipients may directly issue vouchers to provide: 
(1) Temporary shelter not to exceed the annual household 
expenditure limit for the duration of the contract period in the limited 
instances that inoperable heating/cooling appliances or supply of power 
to the dwelling is disrupted--causing temporary evacuation; 
(2) Emergency deliveries of fuel up to 100 gallons per cri­
sis per household, at the prevailing price. This benefit may include 
coverage for safety precautions--up to the maximum household bene­
fit; 
(3) Purchase of portable heating/cooling units (portable 
electric heaters are allowable only as a last resort) not to exceed house­
hold benefit limit during the contract period. Portable air conditioning 
and heating units may be purchased only in situations that threaten the 
life of the client; 
(4) Subrecipient shall meet local energy crisis criteria prior 
to purchasing portable units for clients; 
(5) Subrecipient shall maintain in the client file documen­
tation of any special situation affecting client eligibility. For a client to 
qualify to receive a portable air conditioner or heater to protect life of 
household occupants, the subrecipient’s client file must contain docu­
mentation from a medical professional, stating that a health condition 
of household occupant requires such climate control. A doctor’s state­
ment or prior written approval from the Department is required. 
(6) Portable heating/cooling units must meet Energy Star® 
or International Residential Code (IRC) compliant. 
(e) Crisis funds, whether for emergency fuel deliveries, pur­
chase of portable heating/cooling units, or temporary shelter, shall be 
considered part of the total maximum household allowable assistance. 
(f) When natural disasters result in energy supply shortages 
or other energy-related emergencies, LIHEAP will allow home energy 
related expenditures for the following: 
(1) Costs to temporarily shelter or house individuals in ho­
tels, apartments or other living situations in which homes have been 
destroyed or damaged, i.e., placing people in settings to preserve health 
and safety and to move them away from the crisis situation; 
(2) Costs for transportation (such as cars, shuttles, buses) 
to move individuals away from the crisis area to shelters, when health 
and safety is endangered by loss of access to heating or cooling; 
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(3) Utility reconnection costs; 
(4) Repair or replacement costs for furnaces and air condi­
tioners; 
(5) Insulation repair; 
(6) Coats and blankets, as tangible benefits to keep individ­
uals warm; 
(7) Crisis payments for utilities and utility deposits; and 
(8) Purchase of fans, air conditioners and generators. 
(g) Time Limits for Assistance--Subrecipients ensure that for 
clients who have already lost service or are in immediate danger of los­
ing service, some form of assistance to resolve the energy crisis shall 
be provided within a 48 hour time limit (18 hours in life-threatening 
situations). The time limit commences upon completion of the appli­
cation process. The application process is considered to be complete 
when an agency representative accepts an application and completes 
the eligibility process. 
(h) Subrecipients maintain written documentation in client 
files showing crises resolved within appropriate timeframes. The 
Department disallows improperly documented expenditures. 
§5.424. Co-Payment Component. 
(a) Subrecipients use home energy payments, energy conser­
vation tips, participation by utilities, and coordination with other ser­
vices to assist low-income households to reduce their home energy 
needs. 
(b) Subrecipients make payments directly to vendors on behalf 
of participating households. Participating households make co-pay­
ments while participating in the program. 
(c) Subrecipients shall calculate payments based on a sliding 
scale benefit structure.  
(d) First payment of co-payment plan may include 100% of a 
utility bill--including arrears--or an appropriate percentage determined 
by the subrecipient as detailed in the Service Delivery Plan. 
(e) A household’s participation in the program may last from 
three (3) to twelve (12) months. Early termination may result if client 
fails to meet the provisions of the client service agreement. 
(f) If a co-payment client’s assistance period extends beyond 
the end of a program year, that client must re-apply for eligibility cer­
tification to continue receiving assistance. 
(g) Subrecipient shall provide energy conservation education 
and referrals. 
§5.425. Elderly and Disabled Component. 
(a) Elderly households include at least one member age sixty 
(60) or above. Disabled households include at least one member living 
with a disability. Documentation of disability, (i.e. Social Security, 
Supplemental Security Income statement, doctor’s letter) kept in client 
file will validate eligibility. 
(b) Subrecipients make utility payments on behalf of elderly 
and disabled persons based on the previous twelve (12) month’s home 
energy consumption history, including allowances for cost inflation. In 
the absence of an available home energy consumption history, subre­
cipient may base payments on current program year’s bill. Subrecip­
ients note such exceptions in client files. Benefit amounts exceeding 
the actual bill shall be treated as a credit with the utility company for 
the client. 
(c) Elderly and/or disabled clients may receive benefits to 
cover up to 100% of the four highest remaining bills within the contract 
year as long as the cost does not exceed the maximum annual benefit. 
(d) The Department requires Subrecipients to expend a mini­
mum of 10% of their Direct Service funds in the Elderly/Disabled Com­
ponent. 
§5.426. Heating and Cooling Component. 
(a) The priority factors other than income eligibility for heat­
ing/cooling assistance include the degree of energy burden and house­
hold needs. Equipment replacement or repair under this component 
must reduce energy consumption and energy burden. "Household en­
ergy need" takes into account the unique situation of such household 
that results from having members of vulnerable populations, including 
children age 5 and younger, disabled individuals, and older individuals. 
The Department defines the household’s energy need as the require­
ment for energy used to heat and/or cool the dwelling unit, as well as 
energy required to heat water and refrigerate food. 
(b) Equipment repair and replacement targets households with 
high energy burden, or equipment unsafe or inadequate to protect oc­
cupants from extreme temperatures. This component reduces clients’ 
energy burden by reducing excess demand from inefficient heating and 
cooling appliances. Questionably high energy bills during the heating 
or cooling season may indicate the need for an assessment of the con­
dition of all major heating and cooling appliances in the client’s home. 
An energy assessment of the home demonstrates whether or not the 
expected savings from repair or replacement of equipment will exceed 
the cost and will reduce energy consumption. Appliances consuming 
the most energy receive highest priority. Estimated repair cost exceed­
ing 60% of estimated replacement cost justifies replacement. 
(c) Subrecipients must conduct whole house assessments on 
all eligible heating and cooling appliances. Subrecipients must incor­
porate the appliance replacement protocols and tools available on the 
Department website, for window units, water heaters, and refrigerators 
on all applicable appliances in the household. Printed results from the 
use of these tools must be placed in the client files and be available for 
review. 
(d) Household appliances assessed for condition (health and 
safety) and efficiency may include any home heating or cooling appli­
ances and propane tanks. The Program allows replacement of evapo­
rative coolers with refrigerated air only for substantiated medical rea­
sons. Subrecipients shall replace appliances with Energy Star® rated 
equipment or IRC compliant appliances. 
(e) Acceptable assessments for appliances under consideration 
for repair, replacement or retrofit with CEAP funds may be considered 
valid for one (1) year from the date of assessment. While subrecipients 
must re-certify income eligibility, the previously obtained assessment 
would remain valid. Should it appear that appliances previously as­
sessed that did not require repair, replacement, or retrofit at the time of 
the assessment had deteriorated, a new assessment could be performed 
on only the applicable appliances. 
(f) Households that contain both evaporative coolers and re­
frigerated air must be assessed in order to make the household most 
energy efficient. When both units need replacement consideration must 
be based on what is most energy efficient. Special consideration may 
be given to climate area and medical need. Without medical documen­
tation a waiver may be granted by the Department. 
(g) Heating and cooling assessments may be charged to the 
Heating and Cooling Component on a per household basis. If the as­
sessment cost is charged to the Heating and Cooling Component, the 
cost must be counted toward the household benefit of $5,000. 
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(h) All replacement units must meet Energy Star or IRC com­
pliant and must result in energy savings for the client. Heating and 
cooling funds may pay for zoning off a room in which the client spends 
a majority of time at home, incidental to the above improvements, if 
necessary to conserve conditioned air. In order to use heating and cool­
ing funds for a room zone-off, the household must also be receiving a 
repair, replacement, or retrofit of a space heating or cooling unit. 
(i) This component may be used to purchase, lease, or repair 
butane or propane tanks as well as the residential lines associated with 
the tanks or natural gas lines of the dwelling not to exceed the house­
hold’s maximum allowable assistance and only if such service ensures 
the flow of energy necessary for heating and or cooling the household. 
(j) This component may be used to purchase or repair of res­
idential electric lines, not to exceed household’s maximum allowable 
assistance and only if such service ensures the flow of energy necessary 
for heating and cooling the household. 
(k) The Department requires Subrecipients to expend a mini­
mum of 10% of their Direct Service funds in the Heating and Cooling 
Component. 
This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency’s 
legal authority. 
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SUBCHAPTER E. WEATHERIZATION 
ASSISTANCE PROGRAM GENERAL 
10 TAC §§5.501 - 5.508, 5.521 - 5.532 
The Texas Department of Housing and Community Affairs (the 
Department) adopts new 10 TAC Chapter 5, Subchapter E, 
§§5.501 - 5.508 and 5.521 - 5.532 concerning Weatherization 
Assistance Program General Rules. Sections 5.503, 5.505 ­
5.507, 5.524, 5.527, 5.528, and 5.532 are adopted with changes 
to the proposed text as published in the September 19, 2008, 
issue of the Texas Register (33 TexReg 7844). Sections 5.501, 
5.502, 5.504, 5.508, 5.521 - 5.523, 5.525, 5.526, and 5.529 ­
5.531 are adopted without changes and will not be republished. 
The purpose of the new chapter is to consolidate, clarify and 
simplify the rules formerly contained in Chapters 5, 6 and 8. 
Public hearings on the new chapter were held in El Paso, Lub­
bock, Brownsville, Houston, Fort Worth, and Austin. Additionally, 
written comments were accepted by mail, e-mail, and facsimile 
through October 20, 2008. 
Public comments and the Department’s responses are pre­
sented in the order in which the subchapters and sections 
appear in the new chapter. Following the section number is 
the title of the section as it appears in the rule. Following the 
comment is a parenthetical containing a number or series of 
numbers. Each number corresponds to a person who com­
mented on the particular rule section. Following the identification 
of the section and related commenters is a summary of the 
comment and staff’s response, including the reasons why the 
agency agreed or disagreed with the comment and a statement 
of the factual basis for the new section. 
Public comments on the proposed rule were received by (1)  
Texas Association of Community Action Agencies, Inc. and (4) 
Community Services, Inc. 
§5.503(5)(C). Distribution of WAP Funds. 
COMMENT (1): Commenter suggested that the department 
delete the reference to the "2000" U.S. Census and insert 
reference to the "most recent decennial" U.S. Census. 
DEPARTMENT RESPONSE: Staff concurred and amended the 
language. 
§5.506(a) - (b). Subrecipient Reporting Requirements. 
ADMINISTRATIVE CHANGE: Staff corrected the names of the 
reports mentioned in this section. 
§5.524. Lead Safe Work Practices. 
COMMENT (1): Comment received regarding the requirement 
for subrecipients to provide a one-day Lead Safe Weatherization 
(LSW) training to their subcontractors. Commenter stated that 
they did not have the credentials or available funds to fulfill this 
requirement. 
DEPARTMENT RESPONSE: Staff does not concur with this 
comment; however, minor revisions were made for clarification. 
The training is still required; however, the one-day training 
requirement has been removed. 
§5.528(a). Health and Safety. 
COMMENT (1) and (4): Comment received suggesting that the 
Health and Safety 10% budget limit should be removed because 
the requirement for use of vented heaters is three times more 
expensive than unvented space heaters. 
DEPARTMENT RESPONSE: Department concurred and in con­
sideration of the International Residential Code and the recent 
Department of Energy "Space Heater Policy", staff raised the 
Health and Safety budget to 20% of the Materials, Labor, and 
Program Support budget. 
§5.532. Training Funds for Conferences. 
COMMENT (1): Commenter proposed a revision to allow more 
flexibility to attend other training sessions which address WAP 
topics. 
DEPARTMENT RESPONSE: The Department concurred and 
revised the language to allow more flexibility to attend other 
relevant workshops and conferences. 
The Board approved the final order adopting the new subchapter 
with recommended changes, on November 13, 2008. 
The new sections are adopted pursuant to the authority of the 
Texas Government Code, Chapter 2306 which provides the De­
partment with the authority to adopt rules governing the admin­
istration of the Department and its programs. 
§5.503. Distribution of WAP Funds. 
(a) The Department distributes funds to subrecipients by an 
allocation formula. 
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(b) The allocation formula allocates funds based on the num­
ber of low-income households in a service area and takes into account 
the special needs of individual service areas. The need for energy assis­
tance in an area is addressed through a weather factor (based on heating 
and cooling degree days). The extra expense in delivering services in 
sparsely populated areas is addressed by an inverse population density 
factor. The lack of additional services available in very poor counties 
is addressed by a county median income factor. Finally, the elderly are 
given priority by giving greater weight to this population. The five fac­
tors used in the formula are calculated as follows: 
(1) County Non-elderly Poverty Household Factor is de­
fined as the number of Non-elderly Poverty Households in the County 
divided by the number of Non-elderly Poverty Households in the State; 
(2) County Elderly Poverty Household Factor is defined as 
the number of Elderly Poverty Households in the County divided by 
the number of Elderly Poverty Households in the State; 
(3) County Inverse Poverty Household Density Factor is 
defined as: 
(A) The number of Square Miles of the County divided 
by the number of Poverty Households of the County (equals the Inverse 
Poverty Household Density of the County); and 
(B) Inverse Poverty Household Density of the County 
divided by the Sum of Inverse Household Densities. 
(4) County Median Income Variance Factor is defined as: 
(A) State Median Income minus the County Median In­
come (equals County Variance); and 
(B) County Variance divided by sum of the State 
County Variances; 
(5) County Weather Factor is defined as: 
(A) County Heating Degree Days plus the County 
Cooling Degree Days, multiplied by the Poverty Households, divided 
by the sum of County Heating & Cooling Degree Days of Counties 
(equals County Weather); and 
(B) County Weather divided by the total sum of the 
State County Weather. 
(C) The five factors carry the following weights in the 
allocation formula: number of non-elderly poverty households (40%), 
number of poverty households with at least one member who is sixty-
five (65) years of age or older (40%), household density as an inverse 
ratio (5%), the median income of the county (5%), and a weather fac­
tor based on Heating Degree Days and Cooling Degree Days (10%). 
All demographic factors are based on the most current decennial U.S. 
Census. The formula is as follows: 
(i) County Non-elderly Poverty Household Factor 
(0.40) plus; 
(ii) County Elderly Poverty Household Factor (0.40) 
plus; 
(iii) County Inverse Poverty Household Density 
Factor (0.05) plus; 
(iv) County Median Income Variance Factor (0.05) 
plus; 
(v) County Weather Factor (0.10); 
(vi) Total sum of clauses (i) - (v) of this subpara­
graph multiplied by total funds allocation equals the County’s alloca­
tion of funds. 
(vii) The sum of the county allocation within each 
subrecipient service area equals the subrecipient’s total allocation of 
funds. 
§5.505. Subrecipient Requirements for Appeals Process for Appli-
cants. 
(a) Subrecipients shall provide a written denial of assistance 
notice to applicant within ten (10) days of the adverse determination. 
If the denial is for any reason other than DOE reweatherization, as 
specified in 10 CFR Part 440, the subrecipient will notify the applicant 
of the adverse determination. This notification shall include written 
instructions of the appeals process and specific reasons for the denial. 
The applicants wishing to appeal a decision must provide written notice 
to subrecipient within ten (10) days of receipt of the denial notice. 
(b) The subrecipient who receives an appeal shall establish an 
appeals committee composed of at least three persons. Subrecipient 
shall maintain documentation of appeals in their client files. 
(c) The subrecipient shall hold the appeal hearing within ten 
(10) business days after the subrecipient received the appeal request 
from the applicant. 
(d) The subrecipient shall record the hearing. 
(e) The hearing shall allow time for a statement by subrecipi­
ent staff with knowledge of the case. 
(f) The hearing shall allow the applicant at least equal time, if 
requested, to present relevant information contesting the decision. 
(g) Subrecipient shall notify applicant of the decision in writ­
ing. The subrecipient shall mail the notification by close of business 
on the business day following the decision (one (1) day turn-around). 
(h) If the applicant is not satisfied, they may further appeal the 
decision in writing to the Department within ten (10) days of notifica­
tion of an adverse decision. 
(i) If client appeals to the Department, the subrecipient must 
retain the maximum allowable cost per unit until the Department ren­
ders a decision. 
(j) The Department may review the recording of the hearing, 
the committee’s decision, and any other relevant information necessary. 
(k) The Department appeals committee shall decide the case 
and forward their recommendation to the Division Director for final 
concurrence. 
(l) The Department will notify all parties in writing of its de­
cision within thirty (30) days of receipt of the appeal. 
§5.506. Subrecipient Reporting Requirements. 
(a) The subrecipient shall electronically submit to the Depart­
ment a Monthly Expenditure Report of all expenditure of funds, request 
for advance or reimbursement, and a Monthly Performance Report no 
later than fifteen (15) days after the end of each month. 
(b) The subrecipient shall electronically submit to the Depart­
ment no later than sixty (60) days after the end of the subrecipient con­
tract term a final expenditure or reimbursement and programmatic re­
port utilizing the Monthly Expenditure Report and the Monthly Perfor­
mance Report. 
(c) The subrecipient shall submit to the Department no later 
than sixty (60) days after the end of the contract term an inventory of all 
vehicles, tools, and equipment with a unit acquisition cost of $5,000 or 
more and a useful life of more than one (1) year, if purchased in whole 
or in part with DOE and LIHEAP-WAP funds. 
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(d) The subrecipient shall submit other reports, data, and infor­
mation on the performance of the DOE and LIHEAP-WAP program 
activities as required by DOE pursuant to 10 CFR §440.25 or by the 
Department. 
§5.507. Subrecipient Requirements for Establishing Priority for Eli-
gible Households and Client Eligibility Criteria. 
(a) Dwelling units that contain household members who re­
ceive Social Security Disability Insurance (SSDI) only are not auto­
matically eligible. 
(b) The subrecipients shall establish eligibility and priorities 
criteria to increase the energy efficiency of dwellings owned or oc­
cupied by low-income persons who are particularly vulnerable such 
as the elderly, persons with disabilities, families with young children, 
high residential energy users, and households with high energy burden. 
High residential energy users and households with high energy burden 
are defined as follows: 
(1) Households with energy burden which exceeds 11% of 
gross income are characterized by the Department as high energy bur­
den households. The Department calculates energy burden by dividing 
home energy costs by the household’s gross income. 
(2) Households with energy expenditures which exceed 
$1000 of energy expenditures per year are characterized by the De­
partment as high energy consumers. 
(c) The subrecipients shall follow the Department rules and 
established state and federal guidelines for determining eligibility for 
multifamily dwelling units as referenced in §5.527 of this subchapter 
(relating to Energy Audit Procedures). 
(d) To determine income eligibility for program services, sub-
recipients must base annualized eligibility determinations on house­
hold income from thirty (30) days prior to the date of application for 
assistance. Each subrecipient must document income from all sources 
for all household members for the entire thirty (30) day period prior 
to the date of application and multiply by twelve (12) to annualize 
income. Income documentation must be collected from all income 
sources for all household members eighteen (18) years and older for 
the entire thirty (30) day period. 
(e) In the case of migrant, seasonal, part-time, temporary, or 
self-employed workers a longer period than thirty (30) days may be 
used for annualizing income. However, the same method must be used 
for all similarly situated workers. 
(f) If proof of income is unavailable, the applicant must com­
plete and sign a Declaration of Income Statement (DIS). In order to 
use the DIS form, each subrecipient shall develop and implement a 
written policy and procedure on the use of the DIS form. In devel­
oping the policy and procedure, subrecipients shall give consideration 
to limiting the use of the DIS form to cases where there are serious 
extenuating circumstances that justify the use of the form. Such cir­
cumstances might include crisis situations such as applicants that are 
affected by natural disaster which prevents the applicant from obtain­
ing income documentation, applicants that flee a home due to physical 
abuse, applicants who are unable to locate income documentation of a 
recently deceased spouse, or whose work is migratory or seasonal in 
nature. The Department will review the written policy and its use dur­
ing on-site monitoring visits. 
(g) Subrecipient shall determine applicant income. The 
Department will provide definition of income lists to determine total 
household income. The lists contain income inclusions and exclusions 
and are located in §5.19 of this chapter (relating to Client Income 
Guidelines). 
(h) Social Security numbers are not required for applicants. 
§5.524. Lead Safe Work Practices. 
Subrecipients will require and document that their subcontractors have 
received Lead Safe Weatherization (LSW) training, an LSW Manual, 
and an LSW Jobsite Handbook prior to commencement of weather­
ization work. Subrecipients must obtain a signed Worker Verification 
of LSW Training form from the subcontractor indicating that the sub­
contractor received the LSW training, manual, and jobsite handbook. 
Subcontractors must follow LSW Work Practices as outlined by the 
U.S. Department of Energy. 
§5.527. Energy Audit Procedures. 
(a) Savings-to-Investment Ratio (SIR) for the Energy Audit 
procedures will determine the installation of allowable weatherization 
measures. The weatherization measures must result in energy cost sav­
ings over the lifetime of the measure(s), discounted to present value, 
that equal or exceed the cost of materials, and installation. 
(b) The Energy Audit has not been approved for multi-family 
buildings containing 25 or more units. Since Texas subrecipients rarely 
propose to weatherize a building with 25 or more units, the Department 
will acquire a DOE approved energy audit for use in auditing multi­
family buildings containing 25 or more units. 
(c) Energy Auditors must use the established R-values for 
existing measures provided in the International Energy Conservation 
Code (IECC) when entering data into the Energy Audit. Subrecipients 
must follow minimum requirements set in the State of Texas adopted 
International Residential Code (IRC) or jurisdictions authorized by 
State law to adopt later editions. 
(d) All materials and labor measures must be entered into the 
Energy Audit. 
§5.528. Health and Safety. 
(a) Health and Safety funds will have a maximum of 20% of 
the Materials, Labor and Program Support budgets. 
(b) Subrecipients shall provide weatherization services with 
the primary goal of energy efficiency. The Department considers es­
tablishing a healthy and safe home environment to be important to en­
suring that energy savings result from weatherization work. 
(c) If health and safety issues identified on an individual unit 
(which would be exacerbated by any weatherization work performed) 
cannot be abated within the allowable WAP limits, the unit exceeds the 
scope of this program. 
(d) Subrecipients must test for high carbon monoxide (CO) 
levels and bring CO levels to acceptable levels before weatherization 
work can start. The Department has defined maximum acceptable CO 
readings as follows: 
(1) 25 parts per million for cook stove burners and un­
vented space heaters; 
(2) 100 parts per million for vented combustion appliance; 
and 
(3) 150 parts per million for cook stove ovens. 
§5.532. Training Funds for Conferences. 
The Department provides financial assistance to subrecipients for 
training and technical activities for State sponsored, DOE sponsored, 
and other relevant workshops and conferences. Subrecipients may use 
WAP training funds to attend conferences provided the conference 
agenda includes topics directly related to administering WAP. Costs to 
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attend the conference must be prorated by program for the appropriate 
portion. Only staff actually working on the WAP program may charge 
any of their travel costs to the program. 
This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency’s 
legal authority. 
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SUBCHAPTER F. WEATHERIZATION 
ASSISTANCE PROGRAM DEPARTMENT OF 
ENERGY 
10 TAC §§5.601 - 5.609 
The Texas Department of Housing and Community Affairs (the 
Department) adopts new 10 TAC Chapter 5, Subchapter F, 
§§5.601 - 5.609, concerning Weatherization Assistance Pro­
gram Department of Energy without changes to the proposed 
text as published in the September 19, 2008, issue of the Texas 
Register (33 TexReg 7848) and will not be republished. 
The purpose of the new chapter is to consolidate, clarify and 
simplify the rules formerly contained in Chapters 5, 6 and 8. 
Public hearings on the new subchapter were held in El Paso,  
Lubbock, Brownsville, Houston, Fort Worth, and Austin. Addi­
tionally, written comments were accepted by mail, e-mail, and 
facsimile through October 20, 2008. 
No public comments were received concerning the proposed 
new subchapter. 
The Board approved the final order adopting the new subchapter 
on November 13, 2008. 
The new sections are adopted pursuant to the authority of the 
Texas Government Code, Chapter 2306 which provides the De­
partment with the authority to adopt rules governing the admin­
istration of the Department and its programs. 
This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency’s 
legal authority. 
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SUBCHAPTER G. WEATHERIZATION 
ASSISTANCE PROGRAM LOW INCOME HOME 
ENERGY ASSISTANCE PROGRAM 
10 TAC §§5.701 - 5.705 
The Texas Department of Housing and Community Affairs (the 
Department) adopts new 10 TAC Chapter 5, Subchapter G, 
§§5.701 - 5.705, concerning Weatherization Assistance Pro­
gram Low Income Home Energy Assistance Program without 
changes to the proposed text as published in the September 
19, 2008, issue of the Texas Register (33 TexReg 7849) and 
will not be republished. 
The purpose of the new chapter is to consolidate, clarify and 
simplify the rules formerly contained in Chapters 5, 6 and 8. 
Public hearings on the new subchapter were held in El Paso, 
Lubbock, Brownsville, Houston, Fort Worth, and Austin. Addi­
tionally, written comments were accepted by mail, e-mail, and 
facsimile through October 20, 2008. 
No public comments were received concerning the proposed 
new subchapter. 
The Board approved the final order adopting the new subchapter 
on November 13, 2008. 
The new sections are adopted pursuant to the authority of the 
Texas Government Code, Chapter 2306 which provides the De­
partment with the authority to adopt rules governing the admin­
istration of the Department and its programs. 
This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency’s 
legal authority. 
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SUBCHAPTER H. SECTION 8 HOUSING 
CHOICE VOUCHER PROGRAM 
10 TAC §5.801 
The Texas Department of Housing and Community Affairs (the 
Department) adopts new 10 TAC Chapter 5, Subchapter H, 
§5.801, concerning Section 8 Housing Choice Voucher Program 
without changes to proposed text as published in the September 
19, 2008, issue of the Texas Register (33 TexReg 7850) and 
will not be republished. 
The purpose of the new chapter is to consolidate, clarify and 
simplify the  rules formerly contained in Chapters 5, 6 and 8. 
Public hearings on the new subchapter were held in El Paso, 
Lubbock, Brownsville, Houston, Fort Worth, and Austin. Addi-
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tionally, written comments were accepted by mail, e-mail, and 
facsimile through October 20, 2008. 
No public comments were received concerning the proposed 
new subchapter. 
The Board approved the  final order adopting the new subchapter 
on November 13, 2008. 
The new section is adopted pursuant to the authority of the Texas 
Government Code, Chapter 2306 which provides the Depart­
ment with the authority to adopt rules governing the administra­
tion of the Department and its programs. 
This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency’s 
legal authority. 
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CHAPTER 6. ENERGY ASSISTANCE 
PROGRAMS 
SUBCHAPTER A. DEPARTMENT OF ENERGY 
WEATHERIZATION ASSISTANCE PROGRAM 
(DOE-WAP) 
10 TAC §§6.1 - 6.21 
The Texas Department of Housing and Community Affairs 
adopts the repeal of 10 TAC Chapter 6, Subchapter A, §§6.1 
- 6.21, concerning the Department of Energy Weatherization 
Assistance Program, without changes to the proposal as pub­
lished in the September 19, 2008, issue of the Texas Register 
(33 TexReg 7851)  and will  not  be republished. 
The repeal is adopted in order to allow adoption of new rules 
governing the Community Affairs Division Program, to consoli­
date the Department of Energy Weatherization Assistance Pro­
gram rules under the Chapter 5 Community Affairs Programs 
rules with new rules being adopted as part of the 2009 rule cy­
cle. 
Public hearings on the repeal were held in El Paso, Lubbock, 
Brownsville, Houston, Fort Worth and Austin. No comments 
were received regarding the adoption of this repeal. 
The Board approved the final order adopting this repeal on De­
cember 18, 2008. 
The repeal is adopted pursuant to the authority of the Texas Gov­
ernment Code, Chapter 2306, which provides the Department 
with the authority to adopt rules governing the administration of 
the Department and its programs. 
This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a  valid exercise  of the  agency’s  
legal authority. 
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SUBCHAPTER B. LOW INCOME HOME 
ENERGY ASSISTANCE PROGRAM 
WEATHERIZATION ASSISTANCE PROGRAM 
(LIHEAP-WAP) 
10 TAC §§6.101 - 6.121 
The Texas Department of Housing and Community Affairs 
adopts the repeal of 10 TAC Chapter 6, Subchapter B, §§6.101 
- 6.121, concerning the Low Income Home Energy Assistance 
Program Weatherization Assistance Program, without changes 
to the proposal as published in the September 19, 2008, issue 
of the Texas Register (33 TexReg 7852) and will not be repub­
lished. 
The repeal is adopted in order to allow adoption of new rules gov­
erning the Community Affairs Division Program, to consolidate 
the Low Income Home Energy Assistance Program Weatheriza­
tion Assistance Program rules under the Chapter 5 Community 
Affairs Programs rules with new rules being adopted as part of 
the 2009 rule cycle. 
Public hearings on the repeal were held in El Paso, Lubbock, 
Brownsville, Houston, Fort Worth and Austin. No comments 
were received regarding the adoption of this repeal. 
The Board approved the final order adopting this repeal on De­
cember 18, 2008. 
The repeal is adopted pursuant to the authority of the Texas Gov­
ernment Code, Chapter 2306, which provides the Department 
with the authority to adopt rules governing the administration of 
the Department and its programs. 
This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency’s 
legal authority. 
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SUBCHAPTER C. COMPREHENSIVE 
ENERGY ASSISTANCE PROGRAM (CEAP) 
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10 TAC §§6.201 - 6.214 
The Texas Department of Housing and Community Affairs 
adopts the repeal of 10 TAC Chapter 6, Subchapter C, §§6.201 
- 6.214, concerning the Comprehensive Energy Assistance 
Program, without changes to the proposal as published in the 
September 19, 2008, issue of the Texas Register (33 TexReg 
7852) and will not be republished. 
The repeal is adopted in order to allow adoption of new rules 
governing the Community Affairs Division Program, to consoli­
date the Comprehensive Energy Assistance Program rules un­
der the Chapter 5 Community Affairs Programs rules with new 
rules being adopted as part of the 2009 rule cycle. 
Public hearings on the repeal were held in El Paso, Lubbock, 
Brownsville, Houston, Fort Worth and Austin. No comments 
were received regarding the adoption of this repeal. 
The Board approved the final order adopting this repeal on De­
cember 18, 2008. 
The repeal is adopted pursuant to the authority of the Texas Gov­
ernment Code, Chapter 2306, which provides the Department 
with the authority to adopt rules governing the administration of 
the Department and its programs. 
This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency’s 
legal authority. 
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CHAPTER 8. PROJECT ACCESS PROGRAM 
RULES 
10 TAC §8.1 
The Texas Department of Housing and Community Affairs 
adopts the repeal of 10 TAC Chapter 8, §8.1, concerning the 
Project Access Program Rules, without changes to the proposal 
as published in the September 19, 2008, issue of the Texas 
Register (33 TexReg 7854) and will not be republished. 
The repeal is adopted in order to allow adoption of new rules gov­
erning the Community Affairs Division Program, to consolidate 
the Project Access Program rules under the Chapter 5 Commu­
nity Affairs Programs rules with new rules being adopted as part 
of the 2009 rule cycle. 
Public hearings on the repeal were held in El Paso, Lubbock, 
Brownsville, Houston, Fort Worth and Austin. No comments 
were received regarding the adoption of this repeal. 
The Board approved the final order adopting this repeal on De­
cember 18, 2008. 
The repeal is adopted pursuant to the authority of the Texas Gov­
ernment Code, Chapter 2306, which provides the Department 
with the authority to adopt rules governing the administration of 
the Department and its programs. 
This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency’s 
legal authority. 





Texas Department of Housing and Community Affairs 
Effective date: March 12, 2009 
Proposal publication date: September 19, 2008 
For further information, please call: (512) 475-3916 
TITLE 13. CULTURAL RESOURCES 
PART 2. TEXAS HISTORICAL 
COMMISSION 
CHAPTER 11. ADMINISTRATIVE 
DEPARTMENT 
13 TAC §11.7 
The Texas Historical Commission (THC) is adopting an amend­
ment to §11.7 of Title 13, Part 2, Chapter 11 of the Texas Adminis­
trative Code, concerning the Code of Conduct and Ethics Policy, 
without changes to the proposed text as published in the Decem­
ber 12, 2008, issue of the Texas Register (33 TexReg 10123) and 
will not be republished. This amendment is needed to comply 
with §572.051(d) of the Texas Government Code, Standards of 
Conduct; State Agency Ethics, which requires all state agencies 
to adopt an ethics policy and requires the Office of the Attorney 
General to provide a model policy. 
The amendment adds language to §11.7(b) - (e) to clarify con­
duct and ethics expected of THC employees. These clarifica­
tions are needed to comply with §572.051(d) of the Texas Gov­
ernment Code, Standards of Conduct; State Agency Ethics. 
No comments were received regarding adoption of this amend­
ment. 
The amendment is adopted under Chapter 442 of the Texas Gov­
ernment Code, which provides the Texas Historical Commission 
with authority to promulgate rules and §572.051(d) of the Texas 
Government Code. 
This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency’s 
legal authority. 
Filed with the Office of the Secretary of State on February 18, 
2009. 
TRD-200900686 
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♦ ♦ ♦ 
F. Lawerence Oaks 
Executive Director 
Texas Historical Commission 
Effective date: March 10, 2009 
Proposal publication date: December 12, 2008 
For further information, please call: (512) 463-8817 
13 TAC §11.10 
The Texas Historical Commission (Commission) is adopting the 
repeal of §11.10 (relating to Charges for Public Records) of Ti­
tle 13, Part 2, Chapter 11 of the Texas Administrative Code, as 
published in the December 5, 2008, issue of the Texas Register 
(33 TexReg 9840) and the section will not be republished. The 
section has been superseded by legislation and the adoption by 
the Attorney General of Texas of a uniform rule for all agencies 
on this subject. 
No comments were received regarding the repeal of §11.10. The 
repeal will take effect 20 days after filing with the Texas Register. 
The repeal is adopted under the Texas Government Code 
§442.005(q), which provides the Commission with authority to 
promulgate rules that will reasonably effect the purposes of 
Chapter 442 of the Government Code. 
This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency’s 
legal authority. 
Filed with the Office of the Secretary of State on February 19, 
2009. 
TRD-200900715 
F. Lawerence Oaks 
Executive Director 
Texas Historical Commission 
Effective date: March 11, 2009 
Proposal publication date: December 5, 2008 
For further information, please call: (512) 463-8817 
13 TAC §11.12 
The Texas Historical Commission (Commission) is adopting new 
§11.12, relating to Limitations on Responses to Public Informa­
tion Requests of Title 13, Part 2, Chapter 11 of the Texas Admin­
istrative Code without changes to the proposed text as published 
in the December 5, 2008, issue of the  Texas Register (33 TexReg 
9841). The purpose of this section is to implement Texas Gov­
ernment Code §552.275, which allows governmental bodies to 
set limitations on the amount of time a governmental body must 
spend responding to requests under the Public Information Act 
without charging the requestor for the personnel time spent re­
sponding to the requests. This proposal would set that limit at 
36 hours, as allowed by the statute. 
No comments were received regarding new §11.12. The section 
will take effect 20 days after filing with the Texas Register. 
The new rule is adopted under the Texas Government Code 
§442.005(q), which provides the Commission with authority to 
promulgate rules that will reasonably effect the purposes of that 
chapter, and Texas Government Code §552.275, which provides 
that governmental bodies  may adopt  rules on this subject.  
This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency’s 
legal authority. 
Filed with the O ffice of the Secretary of State on February 19, 
2009. 
TRD-200900716 
F. Lawerence Oaks 
Executive Director 
Texas Historical Commission 
Effective date: March 11, 2009 
Proposal publication date: December 5, 2008 
For further information, please call: (512) 463-8817 
TITLE 19. EDUCATION 
PART 2. TEXAS EDUCATION AGENCY 
CHAPTER 61. SCHOOL DISTRICTS 
SUBCHAPTER AA. COMMISSIONER’S 
RULES ON SCHOOL FINANCE 
19 TAC §61.1018 
The Texas Education Agency (TEA) adopts an amendment to 
§61.1018, concerning payment of supplemental compensation. 
The amendment is adopted without changes to the proposed text 
as published in the December 5, 2008, issue of the Texas Reg-
ister (33 TexReg 9846). Section 61.1018 addresses the admin­
istration of payments for supplemental compensation to eligible 
entities. The adopted amendment aligns  the rule with statutory  
changes authorized by House Bill (HB) 1, 79th Texas Legisla­
ture, Third Called Session, 2006. The adopted amendment re­
defines the payment described in the rule, specifying it as a wage 
increase rather than a supplement, and modifies the method of 
providing state funding for that payment. 
Before the 2005 legislative session, administration of supple­
mental compensation was the responsibility of the Teacher 
Retirement System of Texas (TRS). However, eligible entities 
reported their eligible employees to the TEA, and the TEA made 
the payments of supplemental compensation on behalf of the 
TRS. To provide more efficient administration of the program, 
Senate Bill 1863, 79th Texas Legislature, Regular Session, 
2005, added the Texas Education Code (TEC), Chapter 22, 
School District Employees and Volunteers, Subchapter D, 
Compensation Supplementation, shifting the responsibility for 
supplemental compensation to the TEA. The TEA exercised 
rulemaking authority to adopt, effective January 31, 2006, 
19 TAC §61.1018, Payment of Supplemental Compensation, 
which specifies definitions; establishes reporting requirements; 
delineates eligibility criteria; and sets forth the funding formula, 
distribution procedures, and settle-up process. 
House Bill 1, 79th Texas Legislature, Third Called Session, 2006, 
amended the TEC, Chapter 22, Subchapter D, to convert the 
payment authorized by this chapter from supplemental compen­
sation to a wage increase. The bill also requires that certain 
employees of eligible entities annually elect in writing whether to 
designate part of their compensation as health care supplemen­
tation. 
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The adopted amendment to 19 TAC §61.1018 implements these 
statutory changes. Specific changes to the rule include the fol­
lowing. 
Throughout the rule, references to the payment provided for by 
the TEC, Chapter 22, Subchapter D, were changed to reflect the 
conversion of that payment from supplemental compensation to 
a wage increase. 
The explanation of the purpose of the rule in subsection (a) was 
modified to reflect the conversion of the payment authorized by 
the TEC, Chapter 22, Subchapter D, from supplemental com­
pensation to a wage increase. 
In subsection (b), modifications were made to the  definitions for 
entity, full-time employee, and part- time employee. New defi ­
nitions were added for the terms minimum-salary-schedule em­
ployee and staff salary allotment, and the definition for profes­
sional staff was removed. 
In subsection (c), outdated information about the reporting of 
staff information was deleted, and language in the subsection 
was rearranged to reflect the deletion. 
In subsection (d), changes to eligibility were made to reflect the 
amended definitions in subsection (b). Also, based on statutory 
changes, the eligibility requirement that an individual must have 
been employed by an eligible entity for at least 91 days was re­
moved and replaced with a requirement that an individual must 
have provided written election of whether to designate a portion 
of his or her compensation to be used as health care supplemen­
tation. 
Subsection (e) was replaced with new language regarding the 
funding formula for the payment to reflect the conversion of the 
payment authorized by the TEC, Chapter 22, Subchapter D, from 
supplemental compensation to a wage increase. 
Subsection (f), addressing outdated provisions for distribution of 
the payment, was deleted. 
New subsection (f)  was added to modify the settle-up process 
to reflect the conversion of the payment authorized by the TEC, 
Chapter 22, Subchapter D, from supplemental compensation to 
a wage increase. Deadlines for the settle-up process and TEA’s 
adjustment of the allotment were specified. 
Subsection (g), regarding outdated settle-up procedures, was 
deleted. 
In addition, the section title was updated from "Payment of Sup­
plemental Compensation" to "Payment of Health Care Supple­
mentation" to correspond with the type of payment described in 
the rule. 
At the beginning of a school year, the TEA estimates the payment 
due to an eligible entity under the TEC, Chapter 22, Subchap­
ter D. All eligible entities are required to submit monthly, through 
the online Foundation School Program Payment System’s Staff 
Salary Data module, the number of employees making up sev­
eral different categories (e.g., full-time classroom teachers, part-
time classroom teachers, and administrators). This information 
allows the TEA to compute, at the end of the school year, the 
payment under the TEC, Chapter 22, Subchapter D, that the el­
igible entity was actually entitled to receive so that the TEA can 
reconcile that amount against the amount that was paid based 
on estimated data. 
The Staff Salary Data module replaces the Health Care Fund­
ing Application, which was closed at the conclusion of the 2005­
2006 school year and deleted as a data collection in July 2008. 
The type of data currently collected through the Staff Salary Data 
module is similar to the type of data that was collected through 
the Health Care Funding Application. 
Eligible entities may need to change existing forms or create new 
forms related to health care coverage to allow employees to in­
dicate whether they are electing to designate a portion of their 
compensation to be used as health care supplementation. 
The TEA determined that the amendment will have no adverse 
economic impact for small businesses and microbusinesses; 
therefore, no regulatory flexibility analysis, specified in Texas 
Government Code, §2006.002, is required. 
The public comment period on the proposal began December 5, 
2008, and ended January 5, 2009. No public comments were 
received. 
The amendment is adopted under the TEC, §22.102, which au­
thorizes the TEA to adopt rules to implement health care supple­
mentation. 
The amendment implements the TEC, Chapter 22, Subchapter 
D. 
This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency’s 
legal authority. 
Filed with the Office of the Secretary of State on February 13, 
2009. 
TRD-200900642 
Cristina De La Fuente-Valadez 
Director, Policy Coordination 
Texas Education Agency 
Effective date: March 5, 2009 
Proposal publication date: December 5, 2008 
For further information, please call: (512) 475-1497 
CHAPTER 76. EXTRACURRICULAR 
ACTIVITIES 
SUBCHAPTER AA. COMMISSIONER’S 
RULES 
19 TAC §76.1003 
The Texas Education Agency (TEA) adopts new §76.1003, 
concerning safety training requirements. The new section is 
adopted without changes to the proposed text as published 
in the December 26, 2008, issue of the Texas Register (33 
TexReg 10406) and will not be republished. The adopted new 
rule establishes in rule extracurricular athletic activity safety 
training requirements in accordance with the Texas Education 
Code (TEC), §33.202, as added by Senate Bill (SB) 82, 80th 
Texas Legislature, 2007. 
Through SB 82, the 80th Texas Legislature added the TEC, 
§33.202, requiring the commissioner of education to develop 
and adopt an extracurricular activity safety training program. 
The program  must  include training in emergency action plan­
ning; cardiopulmonary resuscitation (CPR); communicating with 
9-1-1 emergency service operators and other emergency per-
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sonnel; and recognizing symptoms of potentially catastrophic 
injuries. 
Adopted new 19 TAC Chapter 76, Extracurricular Activities, Sub­
chapter AA, Commissioner’s Rules, §76.1003, Extracurricular 
Athletic Activity Safety Training Requirements, requires that all 
coaches, trainers, marching band directors, sponsors, and cer­
tain physicians who assist with extracurricular athletic activities 
meet certain safety requirements or complete a safety training 
course beginning with the 2008-2009 school year. New subsec­
tion (a) adopts the Extracurricular Activity Safety Training Pro­
gram provided by the University Interscholastic League as an 
extracurricular athletic activity safety training program. New sub­
section (b) adopts the educational requirements for licensure as 
a licensed athletic trainer for the same purpose. New subsection 
(d) establishes the educational requirements for physicians. 
As required by the TEC, §33.206, school districts will maintain 
documentation that specified staff and volunteers meet the min­
imal safety training requirements. 
The TEA determined that the new section will have no adverse 
economic impact for small businesses and microbusinesses; 
therefore, no regulatory flexibility analysis, specified in Texas 
Government Code, §2006.002, is required. 
The public comment period on the proposal began December 
26, 2008, and ended January 26, 2009. No public comments 
were received. 
The new section is adopted under the TEC, §33.202, which au­
thorizes the commissioner by rule to develop and adopt an ex­
tracurricular activity safety training program. 
The adopted new section implements the TEC, §33.202. 
This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a  valid exercise  of the  agency’s  
legal authority. 
Filed with the Office of the Secretary of State on February 18, 
2009. 
TRD-200900714 
Cristina De La Fuente-Valadez 
Director, Policy Coordination 
Texas Education Agency 
Effective date: March 10, 2009 
Proposal publication date: December 26, 2008 
For further information, please call: (512) 475-1497 
CHAPTER 129. STUDENT ATTENDANCE 
SUBCHAPTER AA. COMMISSIONER’S 
RULES 
19 TAC §129.1025 
The Texas Education Agency (TEA) adopts an amendment to 
§129.1025, concerning student attendance accounting. The 
amendment is adopted without changes to the proposed text as 
published in the November 14, 2008, issue of the Texas Reg-
ister (33 TexReg 9177). The section adopts by reference the 
annual student attendance accounting handbook. The hand­
book provides student attendance accounting rules for school 
districts and charter schools. The proposed amendment adopts 
by reference the 2008-2009 Student Attendance Accounting 
Handbook Version 2. 
Legal counsel with the TEA has recommended that the proce­
dures contained in each annual student attendance accounting 
handbook be adopted as part of the Texas Administrative Code. 
This decision was made in 2000 as a result of a court decision 
challenging state agency decision making via administrative let­
ters and publications. Given the statewide application of the at­
tendance accounting rules and the existence of sufficient statu­
tory authority for the commissioner of education to adopt by ref­
erence the student attendance accounting handbook, staff pro­
ceeded with formal adoption of rules in this area. The intention 
is to annually update the rule to refer to the most recently pub­
lished student attendance accounting handbook. 
Each annual student attendance accounting handbook provides 
school districts and charter schools with the Foundation School 
Program (FSP) eligibility requirements of all students, prescribes 
the minimum requirements of all student attendance accounting 
systems, lists the documentation requirements for attendance 
audit purposes, specifies the minimum standards for systems 
that are entirely functional without the use of paper, and details 
the responsibilities of all district personnel involved in student 
attendance accounting. The TEA distributes FSP resources un­
der the procedures specified in each current student attendance 
accounting handbook. The final version of the student atten­
dance accounting handbook is published on the TEA website 
each June or July. A supplement, if necessary, is also published 
on the TEA website. 
The adopted amendment to 19 TAC §129.1025 adopts by ref­
erence the 2008-2009 Student Attendance Accounting Hand-
book Version 2. Policy decisions related to dual credit programs 
and state funding that were made after publication of the first 
version of the student attendance accounting handbook for the 
2008-2009 school year necessitated publication of a second ver­
sion. Data from previous school years will continue to be subject 
to the student attendance accounting handbook as the handbook 
existed in those years.  
Significant changes to the 2008-2009 Student Attendance Ac-
counting Handbook Version 2 from the 2007-2008 Student At-
tendance Accounting Handbook include revisions relating to the 
following sections. 
Section 3 
Information on new average daily attendance (ADA) eligibility 
codes 7 and 8 was added. 
A clarification of how student attendance affects student funding 
eligibility was added. 
Information was added explaining that student records must be 
requested, sent, and received using the Texas Student Records 
Electronic Exchange system. 
Information was added explaining that the requirement that a stu­
dent be counted absent if not present at the designated district 
attendance-taking time or if not with a responsible campus offi ­
cial at that time does not apply to students participating in certain 
alternative attendance programs, such as the Optional Flexible 
School Day Program. 
A sentence was added stating explicitly that if a student is not 
actually on campus at the time attendance is taken because the 
student is enrolled in and attending an off-campus dual credit 
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course, then the student may be considered in attendance for 
FSP purposes. 
A clarification was made that the policy of allowing a student who 
had an excused absence to make up missed school work applies 
to all excused absences, not only absences to sound "Taps" at 
a military honors funeral held in Texas for a deceased veteran. 
Information was added clarifying in which situations a student 
who participates in early graduation ceremonies is eligible to 
generate ADA. 
A subsection was added explaining that the TEA does not pro­
vide state funding for summer school programs and that, in gen­
eral, if a student is in membership for additional days beyond the 
180 days that make up the state funding year, the excess atten­
dance will not generate state funding. 
Language was added to state explicitly that a school district has 
flexibility in setting the ending date of its school calendar. 
Sections 3 and 4 
The requirement that a homebound student must be expected 
to be confined at home or hospital bedside for four consecutive 
weeks was modified. The four weeks no longer need to be con­
secutive. 
Sections 3 and 11 
A clarification of the policies related to student participation in 
dual credit programs as that participation relates to state funding 
was added. For the 2008-2009 school year, school districts may 
count the time that students spend in dual credit courses for state 
funding purposes even if students are required to pay tuition, 
fees, or textbook costs for these courses. 
Section 4 
Information on "least restrictive environment" requirements was 
added. 
Section 6 
Information was added explaining that, if a student’s parent has 
denied bilingual/English as a second language (ESL) services 
and the only summer school program available is a bilingual/ESL 
program, then the student is not eligible to generate funding by 
participating in the program. 
Charts were added showing the criteria for transferring a limited 
English proficient (LEP) student out of the bilingual/ESL program 
and for transferring a LEP student who is receiving special edu­
cation services out of the bilingual/ESL program. 
Section 7 
An explanation was added that any student who is automatically 
eligible for the National School Lunch Program (NSLP) is eligible 
for free prekindergarten and that any student who is eligible for 
and participating in Head Start is automatically eligible for the 
NSLP. 
An explanation was added of the documentation required to 
show that a student is eligible for free prekindergarten based 
on the student’s having ever been in the conservatorship of the 
Texas Department of Family and Protective Services (DFPS) 
(i.e., in foster care) following an adversary hearing. Also, a 
clarification was made that students who have been adopted or 
returned to their parents after having been in DFPS conserva­
torship are eligible for free prekindergarten. 
Section 10 
Information was added regarding the criteria under which a stu­
dent may be placed in a juvenile justice alternative education 
program (JJAEP) and regarding students who have not been 
expelled but have been assigned to a JJAEP by a court. Also, 
a clarification was added that a JJAEP is not eligible to receive 
FSP funding and does not report student attendance to the TEA. 
The school district in which a student is enrolled immediately 
preceding the student’s placement in a JJAEP is responsible for 
determining the student’s ADA eligibility code. 
A subsection was added on students from outside a district who 
are being served in detention or other facilities making short-term 
residential placements. 
Section 11 
A subsection was added on how to report dual credit atten­
dance in the Public Education Information Management System 
(PEIMS) when a higher education institution’s calendar is 
shorter than the school district calendar. 
The subsections on the Optional Flexible School Day Program 
and the High School Equivalency Program were expanded. New 
subsections on the Optional Flexible Year Program, the Elec­
tronic Course Pilot, and the Texas Virtual School Network were 
added. 
19 TAC §129.1025 places the specific procedures contained in 
the 2008-2009 Student Attendance Accounting Handbook Ver-
sion 2 in the Texas Administrative Code. The TEA distributes 
FSP funds in accordance with the procedures specified in each 
annual student attendance accounting handbook. Data report­
ing requirements are addressed through the PEIMS. 
The TEA determined that the amendment will have no adverse 
economic impact for small businesses and microbusinesses; 
therefore, no regulatory flexibility analysis, specified in Texas 
Government Code, §2006.002, is required. 
The public comment period on the rule action began November 
14, 2008, and ended December 15, 2008. Following is a sum­
mary of public comments received and corresponding agency 
responses regarding the proposed amendment to 19 TAC Chap­
ter 129, Student Attendance, Subchapter AA, Commissioner’s 
Rules, §129.1025, Adoption By Reference: Student Attendance 
Accounting Handbook. 
Comment. The associate superintendent of Southwest Prepara­
tory School commented that the TEA did not provide timely no­
tice of its policy of not providing funding for more than 180 days 
per funding year and that, consequently, the charter school spent 
money on staff and facilities for summer school that it otherwise  
would not have. 
Agency Response. The agency disagrees that it did not provide 
timely notice of the policy of not providing funding for more than 
180 days per funding year. It has been the TEA’s policy since at 
least 1995 to limit funding to 180 days per funding year, as the 
agency is required to do in accordance with the Texas Educa­
tion Code (TEC), §25.081 and §42.005(a)(1). Section 3.8.4 of 
the 2008-2009 Student Attendance Accounting Handbook Ver-
sion 2, in addition to the August 19, 2008, To the Administrator 
Addressed letter regarding summer school and state funding, 
simply clarify and highlight the TEA’s existing policy of limiting 
funding to 180 days per funding year. 
Comment. The associate superintendent of Southwest Prepara­
tory School commented that the TEA’s policy of limiting funding 
to 180 days per funding year has been retroactively implemented 
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before the rule amendment adopting the handbook has been 
through the adoption process. 
Agency Response. The agency disagrees. The policy of limiting 
funding to 180 days per funding year was in effect before the 
amendment to the 2008-2009 Student Attendance Accounting 
Handbook Version 2 was proposed. It has been the TEA’s policy 
since at least 1995 to limit funding to 180 days per funding year, 
as the agency is required to do in accordance with the TEC, 
§25.081 and §42.005(a)(1). 
Comment. The associate superintendent of Southwest Prepara­
tory School commented that the TEA’s policy of limiting funding 
to 180 days per funding year will cause severe administrative 
and financial problems for the school. 
Agency Response. The agency disagrees. The TEA’s policy of 
limiting funding to 180 days per funding year has been in place 
since at least 1995 and is based on statutory requirement in the 
TEC, §25.081 and §42.005(a)(1). 
Comment. The associate superintendent of Southwest Prepara­
tory School requested that the amendment to 19 TAC §129.1025 
either not be adopted or be adopted to be effective September 
1, 2009, so that charter schools could transition more smoothly 
to compliance with the requirement limiting funding to 180 days 
per funding year. 
Agency Response. The agency disagrees. Charter schools 
should not require any time to comply with the TEA’s policy of 
limiting funding to 180 days per funding year, as the policy has 
been in place since at least 1995. 
Comment. Southwest Preparatory Charter School; Winfree 
Academy Charter Schools; KIPP Houston; Erath Excels! Acad­
emy, Inc.; Texans Can!; Responsive Education Solutions; and 
Trinity Charter School commented that there is no statutory 
basis for limiting funding to a 180-day year that begins the fourth 
Monday in August. 
Agency Response. The agency disagrees. Per the TEC, 
§42.005, a student may generate ADA funding for only 180 
days of instruction. 
Also, the 2008-2009 Student Attendance Accounting Handbook 
Version 2 does not require that an open-enrollment charter 
school’s calendar begin on the fourth Monday in August. Section 
3.8.4 of the handbook states only that the state funding calendar 
year begins the fourth Monday in August. An open-enrollment 
charter school is permitted to receive funding for any 180-day 
calendar that falls any time within the state funding calendar 
year. If an open-enrollment charter school calendar starts June 
1, it is possible for the school to receive funding for the period 
June 1 through the day before the fourth Monday in August in 
one funding year and funding for the remainder of the calendar 
in the new funding year (that starts the fourth Monday in August). 
In this example, the open-enrollment charter school calendar 
would have 90 days of funding in one funding year and 90 days 
in the next funding year. The school would receive funding 
for a student participating in the instructional calendar as long 
as the student had not already completed a 180-day calendar 
in another charter school or school district before starting the 
charter school calendar beginning June 1. 
Comment. Southwest Preparatory Charter School; Winfree 
Academy Charter Schools; KIPP Houston; Erath Excels! Acad­
emy, Inc.; Texans Can!; Responsive Education Solutions; and 
Trinity Charter School commented that there is no statutory 
basis for limiting ADA funding to "membership days." They 
commented that an open-enrollment charter school student who 
had missed a portion of a 180-day calendar track would not 
be eligible to generate further funding after that calendar track 
ended. 
Agency Response. The agency disagrees. The 2008-2009 Stu-
dent Attendance Accounting Handbook Version 2 does not limit 
funding beyond statutory requirements. 
Per the TEC, §42.005, a student may generate ADA funding for 
180 days of instruction. Per Section 3.8.4 of the 2008-2009 Stu-
dent Attendance Accounting Handbook Version 2, as long as the 
180 days fall within a single funding year, a student’s attendance 
for those days would generate funding. If a charter school stu­
dent were, for example, to attend 90 days of one calendar track 
and then attend 90 days of another later calendar track within 
the same state funding calendar year, all 180 days of attendance 
would be eligible for funding. 
Comment. Southwest Preparatory Charter School; Winfree 
Academy Charter Schools; KIPP Houston; Erath Excels! Acad­
emy, Inc.; Texans Can!; Responsive Education Solutions; and 
Trinity Charter School commented that Section 3.8.4 of the 
2008-2009 Student Attendance Accounting Handbook Version 
2, when combined with the compulsory education statute (TEC, 
§25.085), may require an open-enrollment charter school to 
educate a student while denying ADA funding for instructional 
days. The group commented that because an open-enrollment 
charter school may provide staggered 180-day calendar tracks 
and because a student may complete part of one track and 
then switch to another, the charter school may be required to 
educate the student for more than 180 instructional days within 
the funding year. 
Agency Response. The agency agrees that if a charter school 
accepts a student for participation in one of its calendar tracks, 
the school is obligated to provide the student with instruction for 
the duration of the  track.  
However, a charter school’s allowing a student to participate in 
a second calendar track within the same funding year does not 
change the number of instructional days for which the student is 
eligible to generate ADA funding by law. Per the TEC, §42.005, 
a student may generate ADA funding for only 180 days of in­
struction. In accordance with the TEC, §42.005(a)(1), ADA is 
calculated by dividing the sum of attendance for each day of the 
minimum number of days of instruction (180 days) by the mini­
mum number of days of instruction (180). 
The amendment is adopted under the TEC, §42.004, which au­
thorizes the commissioner of education, in accordance with rules 
of the State Board of Education, to take such action and require 
such reports consistent with Texas Education Code, Chapter 42, 
as may be necessary to implement and administer the Founda­
tion School Program. 
The amendment implements the TEC, §42.004. 
This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency’s 
legal authority. 
Filed with the Office of the Secretary of State on February 13, 
2009. 
TRD-200900643 
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Cristina De La Fuente-Valadez 
Director, Policy Coordination 
Texas Education Agency 
Effective date: March 5, 2009 
Proposal publication date: November 14, 2008 
For further information, please call: (512) 475-1497 
TITLE 22. EXAMINING BOARDS 
PART 9. TEXAS MEDICAL BOARD 
CHAPTER 162. SUPERVISION OF MEDICAL 
SCHOOL STUDENTS 
22 TAC §162.1 
The Texas Medical Board (Board) adopts amendments to 
§162.1, concerning Supervision of Medical School Students, 
without changes to the proposed text as published in the Jan­
uary 9, 2009, issue of the Texas Register (34 TexReg 167) and 
will not be republished. 
The amendments to §162.1 provide for the supervision of a med­
ical student who is not enrolled at a Texas medical school as a 
full-time student or visiting student. 
Elsewhere in this issue of the Texas Register, the Board contem­
poraneously adopts the rule review of Chapter 162. 
The Board sought stakeholder input through Stakeholder 
Groups, which made comments on the suggested changes to 
the rules at a meeting held on October 29, 2008. The comments 
were incorporated into the proposed rules. 
The Board received no public written comments and no one ap­
peared to testify at the public hearing held on February 6, 2009. 
The amendment is adopted under the authority of the Texas Oc­
cupations Code Annotated, §153.001 and §154.006, which pro­
vide authority for the Board to adopt rules and bylaws as neces­
sary to govern its own proceedings, perform its duties, regulate 
the practice of medicine in this state, enforce this subtitle, and 
establish rules related to licensure. 
This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency’s 
legal authority. 
Filed with the Office of the Secretary of State on February 17, 
2009. 
TRD-200900646 
Mari Robinson, J.D. 
Interim Executive Director 
Texas Medical Board 
Effective date: March 9, 2009 
Proposal publication date: January 9, 2009 
For further information, please call: (512) 305-7016 
♦ ♦ ♦ 
CHAPTER 171. POSTGRADUATE TRAINING 
PERMITS 
22 TAC §171.7 
The Texas Medical Board (Board) adopts the repeal of §171.7, 
concerning Inactive Status, without changes to the proposed text 
as published in the January 9, 2009, issue of the Texas Register 
(34 TexReg 168) and will not be republished. 
The repeal of §171.7 deletes a provision that recognizes an in­
active status of a physician in training permit. The provision is 
unnecessary under the current procedure to issue a physician in 
training permit for the length of postgraduate training. The board 
considers a postgraduate training permit to be terminated if the 
holder of the permit is not engaged in the program of postgrad­
uate training. 
The Board sought stakeholder input through Stakeholder 
Groups, which made comments on the suggested changes to 
the rules at a meeting held on October 29, 2008. The comments 
were incorporated into the proposed rules. 
The Board received no public written comments and no one ap­
peared to testify at the public hearing held on February 6, 2009. 
The repeal is adopted under the authority of the Texas Occupa­
tions Code Annotated, §153.001 and §154.006, which provide 
authority for the Board to adopt rules and bylaws as necessary 
to govern its own proceedings, perform its duties, regulate the 
practice of medicine in this state, enforce this subtitle, and es­
tablish rules related to licensure. 
This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency’s 
legal authority. 
Filed with the Office of the Secretary of State on February 17, 
2009. 
TRD-200900647 
Mari Robinson, J.D. 
Interim Executive Director 
Texas Medical Board 
Effective date: March 9, 2009 
Proposal publication date: January 9, 2009 
For further information, please call: (512) 305-7016 
CHAPTER 172. TEMPORARY AND LIMITED 
LICENSES 
SUBCHAPTER B. TEMPORARY LICENSES 
22 TAC §172.4 
The Texas Medical Board (Board) adopts amendments §172.4, 
concerning State Health Agency Temporary License, with non-
substantive changes to the proposed text as published in the 
October 31, 2008, issue of the Texas Register (33 TexReg 8869). 
The text of the rule will be republished. 
The amendment updates the reference to the board rule requir­
ing the holder of a temporary license under this section to show 
that the person has taken an examination within the last ten 
years. 
The Board sought stakeholder input through Stakeholder 
Groups, which made comments on the suggested changes to 
the rules at a meeting held on October 29, 2008. The comments 
were incorporated into the proposed rules. 
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The Board received no public written comments and no one ap­
peared to testify at the public hearing held on February 6, 2009. 
The amendment is adopted under the authority of the Texas Oc­
cupations Code Annotated, §153.001 and §154.006, which pro­
vide authority for the Board to adopt rules and bylaws as neces­
sary to govern its own proceedings, perform its duties, regulate 
the practice of medicine in this state, enforce this subtitle, and 
establish rules related to licensure. 
§172.4. State Health Agency Temporary License. 
An applicant may elect to apply for a state health agency temporary 
license in lieu of licensure. 
(1) The executive director of the board may  issue such  a  
temporary license to an applicant: 
(A) who holds a valid license in another state or Cana­
dian province on the basis of an examination, that is accepted by the 
board for licensure; 
(B) who has passed the Texas medical jurisprudence ex­
amination; 
(C) whose application has been filed, processed, and 
found to be in order. The application shall be complete in every de­
tail with the exception of compliance with §163.1(a)(9)(K) of this title 
(relating to Definitions of Examinations accepted by the board for li­
censure); and 
(D) who holds a salaried, administrative, or clinical po­
sition with an agency of the State of Texas. 
(2) The state health agency temporary license shall be 
requested by the chief administrative officer of the employing state 
agency and shall be issued exclusively to that agency. The chief 
administrative officer shall state whether the temporary license is for a: 
(A) clinical position. This temporary license will be 
valid for a one-year period from the date of issuance and will not be 
renewable. The temporary license is revocable at any time the board 
deems necessary. To practice beyond one year, the holder of the tem­
porary license must fully comply with §163.7 of this title (relating to 
Ten Year Rule). During the period that the state health agency clinical 
temporary license is in effect, the physician will be supervised by a li­
censed staff physician who will regularly review the temporary license 
holder’s skill and performance. This temporary license will be marked 
"clinical"; or 
(B) administrative non-clinical position. This tempo­
rary license will be valid for a one-year period from the date of is­
suance; however, it is revocable at any time the board deems neces­
sary. The temporary license shall automatically expire one year after 
the date of issuance but may be re-issued annually at the request of the 
chief administrative officer of the employing state agency and at the 
discretion of the board. The holder of a state health agency tempo­
rary license, not designated as clinical, shall not practice medicine as 
that term is defined in the Medical Practice Act, TEX. OCCUPATIONS 
CODE ANN. §151.002(a)(13). This temporary license will be marked 
"administrative." 
This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency’s 
legal authority. 
Filed with the Office of the Secretary of State on February 17, 
2009. 
TRD-200900648 
Mari Robinson, J.D. 
Interim Executive Director 
Texas Medical Board 
Effective date: March 9, 2009 
Proposal publication date: October 31, 2008 
For further information, please call: (512) 305-7016 
CHAPTER 175. FEES, PENALTIES AND 
FORMS 
22 TAC §175.1, §175.3 
The Texas Medical Board (Board) adopts amendments to 
§175.1, concerning Application Fees, and §175.3, concerning 
Penalties, without changes to the proposed text as published in 
the January 9, 2009, issue of the Texas Register (34 TexReg 
169) and will not be republished. 
The amendment to §175.1 corrects fees charged for application 
for surgical assistant licenses and penalty fees for surgical as­
sistants and physician assistants. 
The amendment to §175.3 corrects penalty fees in accordance 
with statutory requirements. 
The Board sought stakeholder input through Stakeholder 
Groups, which made comments on the suggested changes to 
the rules at a meeting held on October 29, 2008. The comments 
were incorporated into the proposed rules.  
The Board received no public written comments and no one ap­
peared to testify at the public hearing held on February 6, 2009. 
The amendments are adopted under the authority of the Texas 
Occupations Code Annotated, §153.001 and §154.006, which 
provide authority for the Board to adopt rules and bylaws as nec­
essary to govern its own proceedings, perform its duties, regu­
late the practice of medicine in this state, enforce this subtitle, 
and establish rules related to licensure. 
This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency’s 
legal authority. 
Filed with the  Office of the Secretary of State on February 17, 
2009. 
TRD-200900649 
Mari Robinson, J.D. 
Interim Executive Director 
Texas Medical Board 
Effective date: March 9, 2009 
Proposal publication date: January 9, 2009 
For further information, please call: (512) 305-7016 
CHAPTER 185. PHYSICIAN ASSISTANTS 
22 TAC §185.2 
The Texas Medical Board (Board) adopts amendments to 
§185.2, concerning Definitions, without changes to the proposed 
text as published in the October 31, 2008, issue of the Texas 
Register (33 TexReg 8871) and will not be republished. 
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The amendment revises the definition of a supervising physician 
to define an "unrestricted medical license." 
The Board sought stakeholder input through Stakeholder 
Groups, which made comments on the suggested changes to 
the rules at a meeting held on October 29, 2008. The comments 
were incorporated into the proposed rules. 
The Board received no public written comments and no one ap­
peared to testify at the public hearing held on February 6, 2009. 
The amendment is adopted under the authority of the Texas Oc­
cupations Code Annotated, §153.001 and §154.006, which pro­
vide authority for the Board to adopt rules and bylaws as neces­
sary to govern its own proceedings, perform its duties, regulate 
the practice of medicine in this state, enforce this subtitle, and 
establish rules related to licensure. 
This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency’s 
legal authority. 
Filed with the Office of the Secretary of State on February 17, 
2009. 
TRD-200900650 
Mari Robinson, J.D. 
Interim Executive Director 
Texas Medical Board 
Effective date: March 9, 2009 
Proposal publication date: October 31, 2008 
For further information, please call: (512) 305-7016 
CHAPTER 189. COMPLIANCE PROGRAM 
22 TAC §189.1, §189.2 
The Texas Medical Board (Board) adopts amendments to 
§189.1, concerning Purpose and Scope and §189.2, concerning 
Definitions, without changes to the proposed text as published 
in the January 9, 2009, issue of the Texas Register (34 TexReg 
170) and will not be republished. 
The amendments to §189.1 add as a citation to statutory author­
ity authorizing the Board to promulgate rules relating to the de­
velopment of a program to monitor compliance of license holders 
who are subject to disciplinary action. 
The amendments to §189.2 update the names of the Texas Med­
ical Board and the Texas Physician Assistant Board and add 
chart monitoring to the definition of a monitoring physician. 
Elsewhere in this issue of the Texas Register, the Board contem­
poraneously adopts the rule review of Chapter 189. 
The Board sought stakeholder input through Stakeholder 
Groups, which made comments on the suggested changes to 
the rules at a meeting held on October 29, 2008. The comments 
were incorporated into the proposed rules. 
The Board received no public written comments and no one ap­
peared to testify at the public hearing held on February 6, 2009. 
The amendments are adopted under the authority of the Texas 
Occupations Code Annotated, §153.001 and §154.006, which 
provide authority for the Board to adopt rules and bylaws as nec­
essary to govern its own proceedings, perform its duties, regu­
late the practice of medicine in this state, enforce this subtitle, 
and establish rules related to licensure. 
This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency’s 
legal authority. 
Filed with the Office of the Secretary of State on February 17, 
2009. 
TRD-200900651 
Mari Robinson, J.D. 
Interim Executive Director 
Texas Medical Board 
Effective date: March 9, 2009 
Proposal publication date: January 9, 2009 
For further information, please call: (512) 305-7016 
PART 14. TEXAS OPTOMETRY BOARD 
CHAPTER 273. GENERAL RULES 
22 TAC §273.8 
The Texas Optometry Board adopts amendments to §273.8, 
concerning Renewal of License, without changes to the pro­
posed text as published in the December 5, 2008, issue of the 
Texas Register (33 TexReg 9856). 
The amendments concern reinstatement of expired licenses and 
removes a requirement to conform to the statute. 
No comments were received regarding the proposed amend­
ments. 
The amendments are adopted under the Texas Optometry Act, 
Texas Occupations Code, §351.151 and §351.304. The Texas 
Optometry Board interprets §351.151 as authorizing the adop­
tion of procedural and substantive rules for the regulation of the 
optometric profession, and §351.304 to require reexamination 
upon license expiration. 
No other sections are affected by the amendments. 
This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency’s 
legal authority. 





Texas Optometry Board 
Effective date: March 9, 2009 
Proposal publication date: December 5, 2008 
For further information, please call: (512) 305-8502 
CHAPTER 280. THERAPEUTIC OPTOMETRY 
22 TAC §280.8, §280.10 
The Texas Optometry Board adopts amendments to §280.8, 
concerning Optometric Glaucoma Specialist: Required Educa-
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tion, Examination and Clinical Skills Evaluation, and §280.10, 
concerning Optometric Glaucoma Specialist: Administration 
and Prescribing of Oral Medications and Anti-Glaucoma Drugs, 
without changes to the proposed text as published in the De­
cember 5, 2008, issue of the Texas Register (33 TexReg 9856).  
The amendments clarify the requirements for finding that the 
course work and examination required to apply for the optomet­
ric glaucoma specialist license are part of the current curriculum 
of certified schools or colleges of optometry. Under the amend­
ments, applicants may have the required skills evaluation per­
formed by an ophthalmologist or optometric glaucoma special­
ist. The amendments to §280.10 concerns drug orders for Con­
trolled Substances. The amendments add the additional infor­
mation required by Senate Bill 1879, 80th Legislature, Regular 
Session, clarifies when a Controlled Substances registration is 
required, and updates citations in the Optometry Act. 
Comments 
The agency received comments from the Texas Ophthalmolog­
ical Association on §280.8. No comments were received on 
§280.10. 
Since August 2000, the agency has licensed 2,000 optomet­
ric glaucoma specialists. A majority of the agency’s active li­
censees hold the optometric glaucoma specialist license and 
are therefore authorized to treat glaucoma under the provisions 
of §351.358 and §351.3581 of the Texas Optometry Act. The 
agency has adopted rules, 22 TAC §§280.8 - 280.11, concerning 
the licensing and practice of optometric glaucoma specialists. 
Section 351.358 and §351.3581 were added to the Texas Op­
tometry Act by House Bill 1059, 76th Legislature, Regular Ses­
sion, with an effective date of September 1, 1999. Section Three 
of the bill added a new section to the Texas Optometry Act, ti­
tled Optometric Health Care Advisory Committee (Committee). 
Section Three is codified as §351.165 of the Texas Optometry 
Act. This section set up a committee to make recommendations 
to the agency and the Texas Medical Board regarding require­
ments for education and clinical training of applicants for the op­
tometric glaucoma specialist license. The legislature specifically 
restricted the authority of the Committee in subsection (g), which 
states: "Unless continued in existence by act of the legislature, 
the Optometric Health Care Advisory Committee is abolished, 
and this section expires September 1, 2005." The legislature did 
not choose to continue this section, which therefore expired on 
September 1, 2005. 
Prior to the abolishment of the Committee on September 1, 2005, 
the Committee, pursuant to §351.165, made recommendations 
for the education and training requirements necessary to apply 
for the optometric glaucoma specialist license. These recom­
mendations were approved by the agency and the Texas Medical 
Board. These recommendations included a thirty hour course 
with a detailed description of the topics to be covered. The 
agency subsequently approved courses presented by optometry 
schools and a medical school. 
The amendments to §280.8 do not change the course require­
ments recommended by the Committee and approved by both 
agencies. The amendments do seek to avoid the delay and ex­
tra expense in the licensing of optometric glaucoma specialists 
where it can be shown and certified by the agency that the thirty 
hour course and examination was provided in the education that 
the applicant received in optometry school. The amendments 
still require that an applicant for the optometric glaucoma special­
ist license comply with §351.3581 by completing an instructional 
clinical review course and passing an approved examination. 
Portions of the thirty hour course may not have been part of the 
curriculum of all optometrists licensed prior to the enactment of 
§351.358 and §351.3581. These applicants for an optometric 
glaucoma specialist license were therefore required to take a 
course after receiving an optometry license. The agency finds 
no valid purpose is served by having current graduates from pro­
grams that include the thirty hour course and examination to im­
mediately retake the course. 
The commenter states that a course taken in school cannot be a 
review course and that therefore the requirement in §351.3581 
for  applicants  to,  ". . . complete  an  instructional  clinical  review  
course; . . ." cannot be met. The amendments to the rule re­
quire an instructional clinic review component. If the dean can­
not certify that the school course work meets this requirement, 
the amendments do not allow the agency to find that the thirty 
hour course has been completed by the graduate. Therefore the 
agency disagrees with this comment. 
The commenter also states that §351.3581 requires that a fu­
ture applicant must be a therapeutic optometrist before taking 
the required course. The agency disagrees with this comment 
and interprets §351.3581 to require a therapeutic optometrist li­
cense as a requirement for license as an optometric glaucoma 
specialist, not as a requirement to take and pass the required 
course. 
The agency agrees with the comments from the Texas Ophthal­
mological Association that §351.165 of the Texas Optometry Act 
expired on September 1, 2005. The agency also notes that the 
Optometric Health Care Advisory Committee was abolished on 
that same date. 
The commenter stated that the expiration of §351.165 is not the 
repeal of that section, and that the recommendations made by 
the Optometric Health Care Advisory Committee did not expire 
with  the expiration of the statute. The commenter further stated 
that the proposed amendments of the rule is inconsistent with 
statutory law. 
The agency disagrees with the commenter that it does not have 
the legal authority to amend this rule regarding the method the 
agency may use to determine the competency of applicants for 
the optometric glaucoma specialist license. Section 351.165 has 
expired. The agency disagrees with the commenter regarding 
the status of §351.165. The expiration acted to repeal the sec­
tion. Thus the agency is required to comply only with the sections 
still effective, §351.358 and §351.3581, which require applicants 
to take an instructional clinical course and exam. 
The agency has determined that licensees who are authorized 
to treat glaucoma under the Texas Optometry Act, are also com­
petent to make an evaluation of the skills of an applicant for that 
license. These are the same skills regularly employed by the 
licensees now authorized to treat glaucoma. Section 351.358 
and §351.3581 do not contain a requirement that applicants for 
the optometric glaucoma specialist have a list of skills evaluated. 
However, the rule amendments maintain that requirement, but 
permit an optometric glaucoma specialist as well as an ophthal­
mologist to evaluate the skills. The rule amendments require 
applicants to comply with all the requirements of §351.3581. 
The agency agrees with the commenter that §351.3581 refers to 
the requirements of §351.165, however, §351.165 has expired 
and the Committee authorized by that section was abolished. 
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The agency disagrees with the commenter regarding the author­
ity to adopt the amendments and asserts that these amendments 
comply with the requirements of §351.151 and §351.3581, the 
effective and applicable statutes for the rule amendments. 
Statutory Authority 
The amendments are adopted under the Texas Optometry Act, 
Texas Occupations Code, §§351.151, 351.358, and 351.3581; 
and under §481.074 of the Texas Health and Safety Code. The 
Texas Optometry Board interprets §351.151 as authorizing the 
adoption of procedural and substantive rules for the regulation 
of the optometric profession. Section 351.358 and §351.3581 
set the requirements for optometric glaucoma specialist license 
and allow optometric glaucoma specialist licenses to prescribe 
Controlled Substances. Section 481.074 of the Texas Health 
and Safety Code sets out the requirements for a prescription 
order for Controlled Substances. 
No other sections are affected by the amendments. 
This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency’s 
legal authority. 





Texas Optometry Board 
Effective date: March 9, 2009 
Proposal publication date: December 5, 2008 
For further information, please call: (512) 305-8502 
PART 15. TEXAS STATE BOARD OF 
PHARMACY 
CHAPTER 291. PHARMACIES 
SUBCHAPTER B. COMMUNITY PHARMACY 
(CLASS A) 
22 TAC §291.33 
The Texas State Board of Pharmacy adopts amendments to 
§291.33, concerning Operational Standards, with changes to 
the proposed text as published in the December 26, 2008, issue 
of the Texas Register (33 TexReg 10408). The amendments 
are adopted with changes based on comments received as 
described below. 
The amendments clarify that specified information on the pre­
scription labels and written information provided to consumers 
must  be  printed in a type-size no smaller than 10-point Times 
Roman; and clarify that the prescription label is not required to 
include the identification code or initials of the dispensing phar­
macist if the information is stored in the pharmacy’s data pro­
cessing system. 
Comments were received as follows: 
Davita Rx commented in support of the proposed amendments. 
The Board agrees with this comment. 
Medco Health Solutions, Inc. commented that the proposed 
amendments with regard to the prescription label and written pre­
scription information should allow for a font-size comparable to 
ten-point Times Roman. Medco commented that only specific 
items on the label including the patient name, drug and strength, 
directions for use, and use by date should be required  to be in  
the specified font-size. The Board agrees with these comments 
and the adopted rule reflects the changes. 
The National Association of Chain Drug Stores (NACDS) com­
mented that it would be impossible to include all of the required 
elements of a prescription label in ten-point Times Roman font. 
Pharmacies would have no other option but to provide duplica­
tive, accompanying written information with every prescription 
dispensed. NACDS recommended that rules be amended to re­
quire the important information printed on the prescription labels 
be printed in ten-point Times Roman font thus making it easier 
for patients to check that they have received the proper drug and 
can read the drug directions for use. NACDS commented that 
only the prescription number, patient name, directions for use, 
and drug name and strength be required to be in a specific font  
size. NACDS opposed the amendments to supplement the label 
information with written information if the label did not conform to 
the specific font. NACDS commented that the amendments re­
quiring the written information be printed in a font-size no smaller 
than ten-point Times Roman would require pharmacies to use 
more paper and increase printing costs. The Board agrees with 
the comments to only require certain information on the label 
conform to the font-size requirements. The Board disagrees with 
the comments regarding the font-size on written information and 
supplemental information. Requiring a specific font-size will im­
prove the readability of prescription labels and written informa­
tion. 
The amendments are adopted under §§551.002, 554.051, 
562.006 and 562.0061 of the Texas Pharmacy Act (Chapters 
551 - 566 and 568 - 569, Occupations Code). The Board 
interprets §551.002 as authorizing the agency to protect the 
public through the effective control and regulation of the practice 
of pharmacy. The Board interprets §554.051(a) as authorizing 
the agency to adopt rules for the proper administration and 
enforcement of the Act. The Board interprets §562.006 and 
§562.0061 as authorizing the agency to adopt rules regarding 
the prescription  label  and written  information provided to con­
sumers. 
The statutes affected by the amendments: Chapters 551 - 566 
and 568 - 569, Occupations Code. 
§291.33. Operational Standards. 
(a) Licensing requirements. 
(1) A Class A pharmacy shall register annually or bienni­
ally with the board on a pharmacy license application provided by the 
board, following the procedures specified in §291.1 of this title (relat­
ing to Pharmacy License Application). 
(2) A Class A pharmacy which changes ownership shall 
notify the board within ten days of the change of ownership and apply 
for a new and separate license as specified in §291.3 of this title (relat­
ing to Required Notifications). 
(3) A Class A pharmacy which changes location and/or 
name shall notify the board within ten days of the change and file for 
an amended license as specified in §291.3 of this title. 
(4) A Class A pharmacy owned by a partnership or corpo­
ration which changes managing officers shall notify the board in writ-
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ing of the names of the new managing officers within ten days of the 
change, following the procedures in §291.3 of this title. 
(5) A Class A pharmacy shall notify the board in writing 
within ten days of closing, following the procedures in §291.5 of this 
title (relating to Closed Pharmacies). 
(6) A separate license is required for each principal place 
of business and only one pharmacy license  may be issued to a specific 
location. 
(7) A fee as specified in §291.6 of this title (relating to Phar­
macy License Fees) will be charged for the issuance and renewal of a 
license and the issuance of an amended license. 
(8) A Class A pharmacy, licensed under the provisions of 
the Act, §560.051(a)(1), which also operates another type of phar­
macy which would otherwise be required to be licensed under the Act, 
§560.051(a)(2) concerning Nuclear Pharmacy (Class B), is not required 
to secure a license for such other type of pharmacy; provided, however, 
such licensee is required to comply with the provisions of §291.51 of 
this title (relating to Purpose), §291.52 of this title (relating to Defini­
tions), §291.53 of this title (relating to Personnel), §291.54 of this title 
(relating to Operational Standards), and §291.55 of this title (relating 
to Records), contained in Nuclear Pharmacy (Class B), to the extent 
such sections are applicable to the operation of the pharmacy. 
(9) A Class A (community) pharmacy engaged in the com­
pounding of non-sterile pharmaceuticals shall comply with the provi­
sions of §291.131 of this title (relating to Pharmacies Compounding 
Non-Sterile Preparations). 
(10) A Class A (community) pharmacy engaged in the 
compounding of sterile pharmaceuticals shall comply with the provi­
sions of §291.133 of this title (relating to Pharmacies Compounding 
Sterile Preparations). 
(11) A Class A (Community) pharmacy engaged in the pro­
vision of remote pharmacy services, including storage and dispensing 
of prescription drugs, shall comply with the provisions of §291.121 of 
this title (relating to Remote Pharmacy Services). 
(12) Class A (Community) pharmacy engaged in central­
ized prescription dispensing and/or prescription drug or medication or­
der processing shall comply with the provisions of §291.123 of this ti­
tle (relating to Centralized Prescription Drug or Medication Order Pro­
cessing) and/or §291.125 of this title (relating to Centralized Prescrip­
tion Dispensing). 
(b) Environment. 
(1) General requirements. 
(A) The pharmacy shall be arranged in an orderly fash­
ion and kept clean. All required equipment shall be clean and in good 
operating condition. 
(B) A Class A pharmacy shall have a sink with hot and 
cold running water within the pharmacy, exclusive of restroom facili­
ties, available to all pharmacy personnel and maintained in a sanitary 
condition. 
(C) A Class A pharmacy which serves the general pub­
lic shall contain an area which is suitable for confidential patient coun­
seling. 
(i) Such counseling area shall: 
(I) be easily accessible to both patient and phar­
macists and not allow patient access to prescription drugs; 
(II) be designed to maintain the confidentiality 
and privacy of the pharmacist/patient communication. 
(ii) In determining whether the area is suitable for 
confidential patient counseling and designed to maintain the  confiden­
tiality and privacy of the pharmacist/patient communication, the board 
may consider factors such as the following: 
(I) the proximity of the counseling area to the 
check-out or cash register area; 
(II) the volume of pedestrian traffic in  and 
around the counseling area; 
(III) the presence of walls or other barriers be­
tween the counseling area and other areas of the pharmacy; and 
(IV) any evidence of confidential information be­
ing overheard by persons other than the patient or patient’s agent or the 
pharmacist or agents of the pharmacist. 
(D) The pharmacy shall be properly lighted and venti­
lated. 
(E) The temperature of the pharmacy shall be main­
tained within a range compatible with the proper storage of drugs; 
the temperature of the refrigerator shall be maintained within a range 
compatible with the proper storage of drugs requiring refrigeration. 
(F) Animals, including birds and reptiles, shall not be 
kept within the pharmacy and in immediately adjacent areas under the 
control of the pharmacy. This provision does not apply to fish in aquar­
iums, guide dogs accompanying disabled persons, or animals for sale 
to the general public in a separate area that is inspected by local health 
jurisdictions. 
(2) Security. 
(A) Each pharmacist while on duty shall be responsible 
for the security of the prescription department, including provisions for 
effective control against theft or diversion of prescription drugs, and 
records for such drugs. 
(B) The prescription department shall be locked by key, 
combination or other mechanical or electronic means to prohibit unau­
thorized access when a pharmacist is not on-site except as provided in 
subparagraphs (C) and (D) of this paragraph and paragraph (3) of this 
subsection. The following is applicable: 
(i) If the prescription department is closed at any 
time when the rest of the facility is open, the prescription department 
must be physically or electronically secured. The security may be ac­
complished by means such as floor to ceiling walls; walls, partitions, or 
barriers at least 9 feet 6 inches high; electronically monitored motion 
detectors; pull down sliders; or other systems or technologies that will 
secure the pharmacy from unauthorized entrance when the pharmacy 
is closed. Pharmacies licensed prior to June 1, 2009, shall be exempt 
from this provision unless the pharmacy changes location. Change of 
location shall include the relocation of the pharmacy within the licensed 
address. A pharmacy licensed prior to June 1, 2009 that files a change 
of ownership but does not change location shall be exempt from the 
provisions. 
(ii) Effective, June 1, 2009, the pharmacy’s key, 
combination, or other mechanical or electronic means of locking the 
pharmacy may not be duplicated without the authorization of the 
pharmacist-in-charge or owner. 
(iii) Effective, June 1, 2009, at a minimum, the phar­
macy must have a basic alarm system with off-site monitoring and 
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perimeter and motion sensors. The pharmacy may have additional se­
curity by video surveillance camera systems. 
(C) Prior to authorizing individuals to enter the 
prescription department, the pharmacist-in-charge or owner may des­
ignate persons who may enter the prescription department to perform 
functions, other than dispensing functions or prescription processing, 
documented by the pharmacist-in-charge including access to the 
prescription department by other pharmacists, pharmacy personnel 
and other individuals. The pharmacy must maintain written docu­
mentation of authorized individuals other than individuals employed 
by the pharmacy who accessed the prescription department when a 
pharmacist is not on-site. 
(D) Only persons designated either by name or by title 
including such titles as "relief" or "floater" pharmacist, in writing by the 
pharmacist-in-charge may unlock the prescription department except in 
emergency situations. An additional key to or instructions on access­
ing the prescription department may be maintained in a secure location 
outside the prescription department for use during an emergency or as 
designated by the pharmacist-in-charge for entry by another pharma­
cist. 
(E) Written policies and procedures for the pharmacy’s 
security shall be developed and implemented by the pharmacist-in­
charge and/or the owner of the pharmacy. Such polices and proce­
dures may include quarterly audits of controlled substances commonly 
abused or diverted; perpetual inventories for the comparison of the re­
ceipt, dispensing, and distribution of controlled substances; monthly 
reports from the pharmacy’s wholesaler(s) of controlled substances 
purchased by the pharmacy; opening and closing procedures; product 
storage and placement; and central management oversight. 
(3) Temporary absence of pharmacist. 
(A) On-site supervision by pharmacist. 
(i) If a pharmacy is staffed by only one pharmacist, 
the pharmacist may leave the prescription department for short peri­
ods of time without closing the prescription department and removing 
pharmacy technicians, pharmacy technician trainees, and other phar­
macy personnel from the prescription department provided the follow­
ing conditions are met: 
(I) at least one pharmacy technician remains in 
the prescription department; 
(II) the pharmacist remains on-site at the li­
censed location of the pharmacy and is immediately available; 
(III) the pharmacist reasonably believes that the 
security of the prescription department will be maintained in his or her 
absence. If in the professional judgment of the pharmacist, the phar­
macist determines that the prescription department should close during 
his or her absence, then the pharmacist shall close the prescription de­
partment and remove the pharmacy technicians, pharmacy technician 
trainees, and other pharmacy personnel from the prescription depart­
ment during his or her absence; and 
(IV) a notice is posted which includes the follow­
ing information: 
(-a-) the pharmacist is on a break and the time 
the pharmacist will return; and 
(-b-) pharmacy technicians may begin the 
processing of prescription drug orders or refills brought in during 
the pharmacist’s absence, but the prescription or refill may not be 
delivered to the patient or the patient’s agent until the pharmacist 
verifies the accuracy of the prescription. 
(ii) During the time a pharmacist is absent from the 
prescription department, only pharmacy technicians who have com­
pleted the pharmacy’s training program may perform the following du­
ties, provided a pharmacist verifies the accuracy of all acts, tasks, and 
functions performed by the pharmacy technicians prior to delivery of 
the prescription to the patient or the patient’s agent: 
(I) initiating and receiving refill authorization re­
quests; 
(II) entering prescription data into a data pro­
cessing system; 
(III) taking a stock bottle from the shelf for a pre­
scription; 
(IV) preparing and packaging prescription drug 
orders (i.e., counting tablets/capsules, measuring liquids and placing 
them in the prescription container); 
(V) affixing prescription labels and auxiliary la­
bels to the prescription container; and 
(VI) prepackaging and labeling prepackaged 
drugs. 
(iii) Upon return to the prescription department, the 
pharmacist shall: 
(I) conduct a drug regimen review as specified in 
subsection (c)(2) of this section; and 
(II) verify the accuracy of all acts, tasks, and 
functions performed by the pharmacy technicians prior to delivery of 
the prescription to the patient or the patient’s agent. 
(iv) An agent of the pharmacist may deliver a previ­
ously verified prescription to the patient or his or her agent provided a 
record of the delivery is maintained containing the following informa­
tion: 
(I) date of the delivery; 
(II) unique identification number of the prescrip­
tion drug order; 
(III) patient’s name; 
(IV) patient’s phone number or the phone num­
ber of the person picking up the prescription; and 
(V) signature of the person picking up the pre­
scription. 
(v) Any prescription delivered to a patient when a 
pharmacist is not in the prescription department must meet the require­
ments for a prescription delivered to a patient as described in subsection 
(c)(1)(F) of this section. 
(vi) During the times a pharmacist is absent from the 
prescription department a pharmacist intern shall be considered a reg­
istered pharmacy technician and may perform only the duties of a reg­
istered pharmacy technician. 
(vii) In pharmacies with two or more pharmacists on 
duty, the pharmacists shall stagger their breaks and meal periods so that 
the prescription department is not left without a pharmacist on duty. 
(B) Pharmacist is off-site. 
(i) The prescription department must be secured 
with procedures for entry during the time that a pharmacy is not under 
the continuous on-site supervision of a pharmacist and the pharmacy 
is not open for pharmacy services. 
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(ii) Pharmacy technicians and pharmacy technician 
trainees may not perform any duties of a pharmacy technician or phar­
macy technician trainee during the time that the a pharmacist is off-site. 
(iii) An agent of the pharmacist may deliver a pre­
viously verified prescription to a patient or patient’s agent during short 
periods of time when a pharmacist is off-site, provided the following 
conditions are met: 
(I) short periods of time may not exceed two con­
secutive hours in a 24 hour period; 
(II) a notice is posted which includes the follow­
ing information: 
(-a-) the pharmacist is off-site and not present 
in the pharmacy; 
(-b-) no new prescriptions may be prepared at 
the pharmacy but previously verified prescriptions may be delivered to 
the patient or the patient’s agent; and 
(-c-) the date/time when the pharmacist will 
return. 
(III) the pharmacy must maintain documentation 
of the absences of the pharmacist(s); and 
(IV) the prescription department is locked and 
secured to prohibit unauthorized entry. 
(iv) During the time a pharmacist is absent from the 
prescription department and is off-site, a record of prescriptions deliv­
ered must be maintained and contain the following information: 
(I) date and time of the delivery; 
(II) unique identification number of the prescrip­
tion drug order; 
(III) patient’s name; 
(IV) patient’s phone number or the phone num­
ber of the person picking up the prescription; and 
(V) signature of the person picking up the  pre­
scription. 
(v) Any prescription delivered to a patient when a 
pharmacist is not on-site at the pharmacy must meet the requirements 
for a prescription delivered to a patient as described in subsection 
(c)(1)(F) of this section. 
(c) Prescription dispensing and delivery. 
(1) Patient counseling and provision of drug information. 
(A) To optimize drug therapy, a pharmacist shall com­
municate to the patient or the patient’s agent, information about the 
prescription drug or device which in the exercise of the pharmacist’s 
professional judgment the pharmacist deems significant, such as the 
following: 
(i) the name and description of the drug or device; 
(ii) dosage form, dosage, route of administration, 
and duration of drug therapy; 
(iii) special directions and precautions for prepara­
tion, administration, and use by the patient; 
(iv) common severe side or adverse effects or inter­
actions and therapeutic contraindications that may be encountered, in­
cluding their avoidance, and the action required if they occur; 
(v) techniques for self monitoring of drug therapy; 
(vi) proper storage; 
(vii) refill information; and 
(viii) action to be taken in the event of a missed dose. 
(B) Such communication: 
(i) shall be provided with each new prescription 
drug order; 
(ii) shall be provided for any prescription drug order 
dispensed by the pharmacy on the request of the patient or patient’s 
agent; 
(iii) shall be communicated orally in person unless 
the patient or patient’s agent is not at the pharmacy or a specific com­
munication barrier prohibits such oral communication; 
(iv) effective, June 1, 2010, shall be documented by 
recording the initials or identification code of the pharmacist providing 
the counseling in the prescription dispensing record on either the orig­
inal hard-copy prescription. in the pharmacy’s data processing system 
or in an electronic logbook; and 
(v) shall be reinforced with written information rel­
evant to the prescription and provided to the patient or patient’s agent. 
The following is applicable concerning this written information. 
(I) Written information must be in plain language 
designed for the consumer and printed in an easily readable font size 
comparable to but no smaller than ten-point Times Roman. 
(II) When a compounded product is dispensed, 
information shall be provided for the major active ingredient(s), if 
available. 
(III) For new drug entities, if no written infor­
mation is initially available, the pharmacist is not required to provide 
information until such information is available, provided: 
(-a-) the pharmacist informs the patient or the 
patient’s agent that the product is a new drug entity and written infor­
mation is not available; 
(-b-) the pharmacist documents the fact that 
no written information was provided; and 
(-c-) if the prescription is refilled after written 
information is available, such information is provided to the patient or 
patient’s agent. 
(C) Only a pharmacist may verbally provide drug infor­
mation to a patient or patient’s agent and answer questions concerning 
prescription drugs. Non-pharmacist personnel may not ask questions 
of a patient or patient’s agent which are intended to screen and/or limit 
interaction with the pharmacist. 
(D) Nothing in this subparagraph shall be construed as 
requiring a pharmacist to provide consultation when a patient or pa­
tient’s agent refuses such consultation. The pharmacist shall document 
such refusal for consultation. 
(E) In addition to the requirements of subparagraphs 
(A) - (D) of this paragraph, if a prescription drug order is delivered 
to the patient at the pharmacy, the following is applicable. 
(i) So that a patient will have access to information 
concerning his or her prescription, a prescription may not be delivered 
to a patient unless a pharmacist is in the pharmacy, except as provided 
in subsection (b)(3) of this section. 
(ii) Any prescription delivered to a patient when a 
pharmacist is not in the pharmacy must meet the requirements de­
scribed in subparagraph (F) of this paragraph. 
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(iii) A Class A pharmacy shall make available for 
use by the public a current or updated edition of the United States Phar­
macopeia Dispensing Information, Volume II (Advice to the Patient), 
or another source of such information designed for the consumer. 
(F) In addition to the requirements of subparagraphs 
(A) - (D) of this paragraph, if a prescription drug order is delivered 
to the patient or his or her agent at the patient’s residence or other 
designated location, the following is applicable. 
(i) The information specified in subparagraph (A) of 
this paragraph shall be delivered with the dispensed prescription in 
writing. 
(ii) If prescriptions are routinely delivered outside 
the area covered by the pharmacy’s local telephone service, the phar­
macy shall provide a toll-free telephone line which is answered during 
normal business hours to enable communication between the patient 
and a pharmacist. 
(iii) The pharmacist shall place on the prescription 
container or on a separate sheet delivered with the prescription con­
tainer in both English and Spanish the local and if applicable, toll-free 
telephone number of the pharmacy and the statement: "Written infor­
mation about this prescription has been provided for you. Please read 
this information before you take the medication. If you have questions 
concerning this prescription, a pharmacist is available during normal 
business hours to answer these questions at (insert the pharmacy’s lo­
cal and toll-free telephone numbers)." 
(iv) The pharmacy shall maintain and use adequate 
storage or shipment containers and use shipping processes to ensure 
drug stability and potency. Such shipping processes shall include the 
use of appropriate packaging material and/or devices to ensure that the 
drug is maintained at an appropriate temperature range to maintain the 
integrity of the medication throughout the delivery process. 
(v) The pharmacy shall use a delivery system which 
is designed to assure that the drugs are delivered to the appropriate 
patient. 
(G) Except as specified in subparagraph (B) of this 
paragraph, in the best interest of the public health and to optimize drug 
therapy, upon delivery of a refill prescription, a pharmacist shall ensure 
that the patient or patient’s agent is offered information about the 
refilled prescription. Either a pharmacist or other pharmacy personnel 
shall inform the patient or patient’s agent that a pharmacist is available 
to discuss the patient’s prescription and provide information. 
(H) A pharmacy shall post a sign no smaller than 8.5 
inches by 11 inches in clear public view at all locations in the phar­
macy  where a patient may pick up prescriptions. The sign shall contain 
the following statement in a font that is easily readable: "Do you have 
questions about your prescription? Ask the pharmacist." Such notifi ­
cation shall be in both English and Spanish. 
(I) The provisions of this paragraph do not apply to pa­
tients in facilities where drugs are administered to patients by a person 
required to do so by the laws of the state (i.e., nursing homes). 
(2) Pharmaceutical care services. 
(A) Drug regimen review. 
(i) For the purpose of promoting therapeutic appro­
priateness, a pharmacist shall, prior to or at the time of dispensing a 
prescription drug order, review the patient’s medication record. Such 
review shall at a minimum identify clinically significant: 
(I) known allergies; 
(II) rational therapy-contraindications; 
(III) reasonable dose and route of administration; 
(IV) reasonable directions for use; 
(V) duplication of therapy; 
(VI) drug-drug interactions; 
(VII) drug-food interactions; 
(VIII) drug-disease interactions; 
(IX) adverse drug reactions; and 
(X) proper utilization, including overutilization 
or underutilization. 
(ii) Upon identifying any clinically significant con­
ditions, situations, or items listed in clause (i) of this subparagraph, the 
pharmacist shall take appropriate steps to avoid or resolve the problem 
including consultation with the prescribing practitioner. The pharma­
cist shall document such occurrences. 
(iii) The drug regimen review may be conducted by 
remotely accessing the pharmacy’s electronic data base from outside 
the pharmacy by an individual Texas licensed pharmacist employee of 
the pharmacy, provided the pharmacy establishes controls to protect 
the privacy of the patient and the security of confidential records. 
(B) Other pharmaceutical care services which may be 
provided by pharmacists include, but are not limited to, the following: 
(i) managing drug therapy as delegated by a practi­
tioner as allowed under the provisions of the Medical Practices; 
(ii) administering immunizations and vaccinations 
under written protocol of a physician; 
(iii) managing patient compliance programs; 
(iv) providing preventative health care services; and 
(v) providing case management of patients who are 
being treated with high-risk or high-cost drugs, or who are considered 
"high risk" due to their age, medical condition, family history, or related 
concern. 
(3) Generic Substitution. 
(A) General requirements. 
(i) In accordance with Chapter 562 of the Act, a 
pharmacist may dispense a generically equivalent drug product if: 
(I) the generic product costs the patient less than 
the prescribed drug product; 
(II) the patient does not refuse the substitution; 
and 
(III) the practitioner does not certify on the pre­
scription form that a specific prescribed brand is medically necessary 
as specified in a dispensing directive described in subparagraph (C) of 
this paragraph. 
(ii) If the practitioner has prohibited substitution 
through a dispensing directive in compliance with subparagraph (C) 
of this paragraph, a pharmacist shall not substitute a generically 
equivalent drug product unless the pharmacist obtains verbal or written 
authorization from the practitioner and notes such authorization on the 
original prescription drug order. 
(B) Prescription format for written prescription drug or­
ders. 
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(i) A written prescription drug order issued in Texas 
may: 
(I) be on a form containing a single signature line 
for the practitioner; and 
(II) contain the following reminder statement on 
the face of the prescription: "A generically equivalent drug product 
may be dispensed unless the practitioner hand writes the words ’Brand 
Necessary’ or ’Brand Medically Necessary’ on the face of the prescrip­
tion." 
(ii) A pharmacist may dispense a prescription that is 
not issued on the form specified in clause (i) of this subparagraph, how­
ever, the pharmacist may dispense a generically equivalent drug prod­
uct unless the practitioner has prohibited substitution through a dis­
pensing directive in compliance with subparagraph (C)(i) of this para­
graph. 
(iii) The prescription format specified in clause (i) of 
this subparagraph does not apply to the following types of prescription 
drug orders: 
(I) prescription drug orders issued by a practi­
tioner in a state other than Texas; 
(II) prescriptions for dangerous drugs issued by 
a practitioner in the United Mexican States or the Dominion of Canada; 
or 
(III) prescription drug orders issued by practi­
tioners practicing in a federal facility provided they are acting in the 
scope of their employment. 
(iv) In the event of multiple prescription orders ap­
pearing on one prescription form, the practitioner shall clearly identify 
to which prescription(s) the dispensing directive(s) apply. If the practi­
tioner does not clearly indicate to which prescription(s) the dispensing 
directive(s) apply, the pharmacist may substitute on all prescriptions 
on the form. 
(C) Dispensing directive. 
(i) Written prescriptions. 
(I) A practitioner may prohibit the substitution of 
a generically equivalent drug product for a brand name drug product by 
writing across the face of the written prescription, in the practitioner’s 
own handwriting, the phrase "brand necessary" or "brand medically 
necessary." 
(II) The dispensing directive shall: 
(-a-) be in a format that protects confidential­
ity as required by the Health Insurance Portability and Accountability 
Act of 1996 (29 U.S.C. Section 1181 et seq.) and its subsequent amend­
ments; and 
(-b-) comply with federal and state law, in­
cluding rules, with regard to formatting and security requirements. 
(III) The dispensing directive specified in this 
paragraph may not be preprinted, rubber stamped, or otherwise repro­
duced on the prescription form. 
(IV) After, June 1, 2002, a practitioner may pro­
hibit substitution on a written prescription only by following the dis­
pensing directive specified in this paragraph. Two-line prescription 
forms, check boxes, or other notations on an original prescription drug 
order which indicate "substitution instructions" are not valid methods 
to prohibit substitution, and a pharmacist may substitute on these types 
of written prescriptions. 
(V) A written prescription drug order issued prior 
to June 1, 2002, but presented for dispensing on or after June 1, 2002, 
shall follow the substitution instructions on the prescription. 
(ii) Verbal Prescriptions. 
(I) If a prescription drug order is transmitted to a 
pharmacist orally, the practitioner or practitioner’s agent shall prohibit 
substitution by specifying "brand necessary" or "brand medically nec­
essary." The pharmacists shall note any substitution instructions by the 
practitioner or practitioner’s agent, on the file copy of the prescription 
drug order. Such file copy may follow the one-line format indicated in 
subparagraph (B)(i) of this paragraph, or any other format that clearly 
indicates the substitution instructions. 
(II) If the practitioner’s or practitioner’s agent 
does not clearly indicate that the brand name is medically necessary, 
the pharmacist may substitute a generically equivalent drug product. 
(III) To prohibit substitution on a verbal pre­
scription reimbursed through the medical assistance program specified 
in 42 C.F.R., §447.331: 
(-a-) the practitioner or the practitioner’s 
agent shall verbally indicate that the brand is medically necessary; and 
(-b-) the practitioner shall mail or fax a writ­
ten prescription to the pharmacy which complies with the dispensing 
directive for written prescriptions specified in clause (i) of this subpara­
graph within 30 days. 
(iii) Electronic prescription drug orders. 
(I) To prohibit substitution, the practitioner or 
practitioner’s agent shall note "brand necessary" or "brand medically 
necessary" on the electronic prescription drug order. 
(II) If the practitioner or practitioner’s agent does 
not clearly indicate on the electronic prescription drug order that the 
brand is medically necessary, the pharmacist may substitute a generi­
cally equivalent drug product. 
(III) To prohibit substitution on an electronic 
prescription drug order reimbursed through the medical assistance 
program specified in 42 C.F.R., §447.331, the practitioner shall fax a 
copy of the original prescription drug order which complies with the 
requirements of a written prescription drug order specified in clause 
(i) of this subparagraph within 30  days.  
(iv) Prescriptions issued by out-of-state, Mexican, 
Canadian, or federal facility practitioners. 
(I) The dispensing directive specified in this sub­
section does not apply to the following types of prescription drug or­
ders: 
(-a-) prescription drug orders issued by a 
practitioner in a state other than Texas; 
(-b-) prescriptions for dangerous drugs issued 
by a practitioner in the United Mexican States or the Dominion of 
Canada; or 
(-c-) prescription drug orders issued by prac­
titioners practicing in a federal facility provided they are acting in the 
scope of their employment. 
(II) A pharmacist may not substitute on prescrip­
tion drug orders identified in subclause (I) of this clause unless the prac­
titioner has authorized substitution on the prescription drug order. If the 
practitioner has not authorized substitution on the written prescription 
drug order, a pharmacist shall not substitute a generically equivalent 
drug product unless: 
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(-a-) the pharmacist obtains verbal or written 
authorization from the practitioner (such authorization shall be noted 
on the original prescription drug order); or  
(-b-) the pharmacist obtains written docu­
mentation regarding substitution requirements from the State Board 
of Pharmacy in the state, other than Texas, in which the prescription 
drug order was issued. The following is applicable concerning this 
documentation. 
(-1-) The documentation shall state 
that a pharmacist may substitute on a prescription drug order issued 
in such other state unless the practitioner prohibits substitution on the 
original prescription drug order. 
(-2-) The pharmacist shall note on 
the original prescription drug order the fact that documentation from 
such other state board of pharmacy is on file. 
(-3-) Such documentation shall be 
updated yearly. 
(D) Refills. 
(i) Original substitution instructions. All refills, in­
cluding prescriptions issued prior to June 1, 2001, shall follow the orig­
inal substitution instructions or dispensing directive, unless otherwise 
indicated by the practitioner or practitioner’s agent. 
(ii) Narrow therapeutic index drugs. 
(I) The board, in consultation with the Texas 
State Board of Medical Examiners, has determined that no drugs shall 
be included on a list of narrow therapeutic index drugs as defined in 
§562.013, Occupations Code. 
(-a-) The board has specified in §309.7 of this 
title (relating to Dispensing Responsibilities) that for drugs listed in the 
publication, pharmacists shall use as a basis for determining generic 
equivalency, Approved Drug Products with Therapeutic Equivalence 
Evaluations and current supplements published by the Federal Food 
and Drug Administration, within the limitations stipulated in that pub­
lication. Pharmacists may only substitute products that are rated thera­
peutically equivalent in the Approved Drug Products with Therapeutic 
Equivalence Evaluations and current supplements. 
(-b-) Practitioners may prohibit substitution 
through a dispensing directive in compliance with subparagraph (C) 
of this paragraph. 
(II) The board shall reconsider the contents of the 
list if the Federal Food and Drug Administration determines a new 
equivalence classification which indicates that certain drug products 
are equivalent but special notification to the patient and practitioner is 
required when substituting these products. 
(4) Substitution of dosage form. 
(A) As specified in §562.002 of the Act, a pharmacist 
may dispense a dosage form of a drug product different from that pre­
scribed, such as a tablet instead of a capsule or liquid instead of tablets, 
provided: 
(i) the patient consents to the dosage form substitu­
tion; 
(ii) the pharmacist notifies the practitioner of the 
dosage form substitution; and 
(iii) the dosage form so dispensed: 
(I) contains the identical amount of the active in­
gredients as the dosage prescribed for the patient; 
(II) is not an enteric-coated or time release prod­
uct; 
(III) does not alter desired clinical outcomes; 
(B) Substitution of dosage form may not include the 
substitution of a product that has been compounded by the pharma­
cist unless the pharmacist contacts the practitioner prior to dispensing 
and obtains permission to dispense the compounded product. 
(5) Therapeutic Drug Interchange. A switch to a drug pro­
viding a similar therapeutic response to the one prescribed shall not be 
made without prior approval of the prescribing practitioner. This para­
graph does not apply to generic substitution. For generic substitution, 
see the requirements of paragraph (3) of this subsection. 
(A) The patient shall be notified of the therapeutic drug 
interchange prior to, or upon delivery, of the dispensed prescription to 
the patient. Such notification shall include: 
(i) a description of the change; 
(ii) the reason for the change; 
(iii) whom to notify with questions concerning the 
change; and 
(iv) instructions for return of the drug if not wanted 
by the patient. 
(B) The pharmacy shall maintain documentation of pa­
tient notification of therapeutic drug interchange which shall include: 
(i) the date of the notification; 
(ii) the method of notification; 
(iii) a description of the change; and 
(iv) the reason for the change. 
(6) Prescription containers. 
(A) A drug dispensed pursuant to a prescription drug 
order shall be dispensed in a child-resistant container unless: 
(i) the patient or the practitioner requests the pre­
scription not be dispensed in a child-resistant container; or 
(ii) the product is exempted from requirements of 
the Poison Prevention Packaging Act of 1970. 
(B) A drug dispensed pursuant to a prescription drug 
order shall be dispensed in an appropriate container as specified on the 
manufacturer’s container. 
(C) Prescription containers or closures shall not be re­
used. However, if a patient or patient’s agent has difficulty reading 
or understanding a prescription label, a prescription container may be 
reused provided: 
(i) the container is designed to provide au­
dio-recorded information about the proper use of the prescription 
medication; 
(ii) the container is reused for the same patient; 
(iii) the container is cleaned; and 
(iv) a new safety closure is used each time the pre­
scription container is reused. 
(7) Labeling. 
(A) At the time of delivery of the drug, the dispensing 
container shall bear a label in plain language and printed in an easily 
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readable font size, unless otherwise specified, with at least the follow­
ing information: 
(i) name, address and phone number of the phar­
macy; 
(ii) unique identification number of the prescription 
that is printed in an easily readable font size comparable to but no 
smaller than ten-point Times Roman; 
(iii) date the prescription is dispensed; 
(iv) initials or an identification code of the dispens­
ing pharmacist; 
(v) name of the prescribing practitioner; 
(vi) name of the patient or if such drug was pre­
scribed for an animal, the species of the animal and the name of the 
owner that is printed in an easily readable font size comparable to but 
no smaller than ten-point Times Roman; 
(vii) instructions for use that is printed in an easily 
readable font size comparable to but no smaller than ten-point Times 
Roman; 
(viii) quantity dispensed; 
(ix) appropriate ancillary instructions such as stor­
age instructions or cautionary statements such as warnings of potential 
harmful effects of combining the drug product with any product con­
taining alcohol; 
(x) if the prescription is for a Schedules II - IV con­
trolled substance, the statement "Caution: Federal law prohibits the 
transfer of this drug to any person other than the patient for whom it 
was prescribed"; 
(xi) if the pharmacist has selected a generically 
equivalent drug pursuant to the provisions of the Act, Chapters 562 and 
563, the statement "Substituted for Brand Prescribed" or "Substituted 
for ’Brand Name’" where "Brand Name" is the actual name of the 
brand name product prescribed; 
(xii) the name of the advanced practice nurse or 
physician assistant, if the prescription is carried out or signed by an 
advanced practice nurse or physician assistant in compliance with 
Subtitle B, Chapter 157, Occupations Code; and 
(xiii) the name and  strength of the actual drug prod­
uct dispensed that is printed in an easily readable font size comparable 
to but no smaller than ten-point Times Roman, unless otherwise di­
rected by the prescribing practitioner. 
(I)	 The name shall be either: 
(-a-) the brand name; or 
(-b-) if no brand name, then the generic name 
and name of the manufacturer or distributor of such generic drug. (The 
name of the manufacturer or distributor may be reduced to an abbre­
viation or initials, provided the abbreviation or initials are sufficient to 
identify the manufacturer or distributor. For combination drug prod­
ucts or non-sterile compounded drug products having no brand name, 
the principal active ingredients shall be indicated on the label.) 
(II) Except as provided in clause (xi) of this sub­
paragraph, the brand name of the prescribed drug shall not appear on 
the prescription container label unless it is the drug product actually 
dispensed. 
(B) If the prescription label required in subparagraph 
(A) of this paragraph  is printed in a type size smaller than ten-point 
Times Roman, the pharmacy shall provide the patient written informa­
tion containing the information specified in subparagraph (A) of this 
paragraph in an easily readable font size comparable to but no smaller 
than ten-point Times Roman. 
(C) The label is not required to include the initials or 
identification code of the dispensing pharmacist specified in subpara­
graph (A) of this paragraph if the identity of the dispensing pharmacist 
is recorded in the pharmacy’s data processing system. The record of the 
identity of the dispensing pharmacist shall not be altered in the phar­
macy’s data processing system. 
(D) The dispensing container is not required to bear the 
label specified in subparagraph (A) of this paragraph if: 
(i) the drug is prescribed for administration to an ul­
timate user who is institutionalized in a licensed health care institution 
(e.g., nursing home, hospice, hospital); 
(ii) no more than a 34-day supply or 100 dosage 
units, whichever is less, is dispensed at one time; 
(iii) the drug is not in the possession of the ultimate 
user prior to administration; 
(iv) the pharmacist-in-charge has determined that 
the institution: 
(I) maintains medication administration records 
which include adequate directions for use for the drug(s) prescribed; 
(II) maintains records of ordering, receipt, and 
administration of the drug(s); and 
(III) provides for appropriate safeguards for the 
control and storage of the drug(s); and 
(v) the dispensing container bears a label that ade­
quately: 
(I)	 identifies the: 
(-a-) pharmacy by name and address; 
(-b-) unique identification number of the pre­
scription; 
(-c-) name and strength of the drug dis­
pensed; 
(-d-) name of the patient; 
(-e-) name of the prescribing practitioner and, 
if applicable, the name of the advanced practice nurse or physician 
assistant who signed the prescription drug order; and 
(II) sets forth the directions for use and caution­
ary statements, if any, contained on the prescription drug order or re­
quired by law. 
(d) Equipment and supplies. Class A pharmacies dispensing 
prescription drug orders shall have the following equipment and sup­
plies: 
(1) typewriter or comparable equipment; 
(2) refrigerator; 
(3) adequate supply of child-resistant, light-resistant, tight, 
and if applicable, glass containers; 
(4) adequate supply of prescription, poison, and other ap­
plicable labels; 
(5) appropriate equipment necessary for the proper prepa­
ration of prescription drug orders; and 
(6) metric-apothecary weight and measure conversion 
charts. 
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(e) Library. A reference library shall be maintained which in­
cludes the following in hard-copy or electronic format: 
(1) current copies of the following: 
(A) Texas Pharmacy Act and rules; 
(B) Texas Dangerous Drug Act and rules; 
(C) Texas Controlled Substances Act and rules; and 
(D) Federal Controlled Substances Act and rules (or of­
ficial publication describing the requirements of the Federal Controlled 
Substances Act and rules); 
(2) at least one current or updated reference from each of 
the following categories: 
(A) patient information: 
(i) United States Pharmacopeia Dispensing Infor­
mation, Volume II (Advice to the Patient); or 
(ii) a reference text or information leaflets which 
provide patient information; 
(B) drug interactions: a reference text on drug interac­
tions, such as Drug Interaction Facts. A separate reference is not re­
quired if other references maintained by the pharmacy contain drug in­
teraction information including information needed to determine sever­
ity or significance of the interaction and appropriate recommendations 
or actions to be taken; 
(C) a general information reference text, such as: 
(i) Facts and Comparisons with current supple­
ments; 
(ii) United States Pharmacopeia Dispensing Infor­
mation Volume I (Drug Information for the Healthcare Provider); 
(iii) Clinical Pharmacology; 
(iv) American Hospital Formulary Service with cur­
rent supplements; or 
(v) Remington’s Pharmaceutical Sciences; and 
(3) basic antidote information and the telephone number of 
the nearest Regional Poison Control Center. 
(f) Drugs. 
(1) Procurement and storage. 
(A) The pharmacist-in-charge shall have the responsi­
bility for the procurement and storage of drugs, but may receive input 
from other appropriate staff relative to such responsibility. 
(B) Prescription drugs and devices and nonprescription 
Schedule V controlled substances shall be stored within the prescrip­
tion department or a locked storage area. 
(C) All drugs shall be stored at the proper temperature, 
as defined in the USP/NF and §291.15 of this title (relating to Storage 
of Drugs). 
(2) Out-of-date drugs or devices. 
(A) Any drug or device bearing an expiration date shall 
not be dispensed beyond the expiration date of the drug or device. 
(B) Outdated drugs or devices shall be removed from 
dispensing stock and shall be quarantined together until such drugs or 
devices are disposed of properly. 
(3) Nonprescription Schedule V controlled substances. 
(A) Schedule V controlled substances containing 
codeine, dihydrocodeine, or any of the salts of codeine or dihy­
drocodeine may not be distributed without a prescription drug order 
from a practitioner. 
(B) A pharmacist may distribute nonprescription 
Schedule V controlled substances which contain no more than 15 
milligrams of opium per 29.5729 ml or per 28.35 Gm provided: 
(i) such distribution is made only by a pharmacist; a 
nonpharmacist employee may not distribute a nonprescription Sched­
ule V controlled substance even if under the supervision of a pharma­
cist; however, after the pharmacist has fulfilled professional and legal 
responsibilities, the actual cash, credit transaction, or delivery may be 
completed by a nonpharmacist: 
(ii) not more than 240 ml (eight fluid ounces), or not 
more than 48 solid dosage units of any substance containing opium, 
may be distributed to the same purchaser in any given 48-hour period 
without a prescription drug order; 
(iii) the purchaser is at least 18 years of age; and 
(iv) the pharmacist requires every purchaser not 
known to the pharmacist to furnish suitable identification (including 
proof of age where appropriate). 
(C) A record of such distribution shall be maintained 
by the pharmacy in a bound record book. The record shall contain the 
following information: 
(i) true name of the purchaser; 
(ii) current address of the purchaser; 
(iii) name and quantity of controlled substance pur­
chased; 
(iv) date of each purchase; and 
(v) signature or written initials of the distributing 
pharmacist. 
(4) Class A Pharmacies may not sell, purchase, trade or 
possess prescription drug samples, unless the pharmacy meets all of 
the following conditions: 
(A) the pharmacy is owned by a charitable organization 
described in the Internal Revenue Code of 1986, or by a city, state or 
county government; 
(B) the pharmacy is a part of a health care entity which  
provides health care primarily to indigent or low income patients at no 
or reduced cost; 
(C) the samples are for dispensing or provision at no 
charge to patients of such health care entity; and 
(D) the samples are possessed in compliance with the 
federal Prescription Drug Marketing Act of 1986. 
(g) Prepackaging of drugs. 
(1) Drugs may be prepackaged in quantities suitable for in­
ternal distribution only by a pharmacist or by supportive personnel un­
der the direction and direct supervision of a pharmacist. 
(2) The label of a prepackaged unit shall indicate: 
(A) brand name and strength of the drug; or if no brand 
name, then the generic name, strength, and name of the manufacturer 
or distributor; 
(B) facility’s lot number; 
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(C) expiration date; and 
(D) quantity of the drug, if the quantity is greater than 
one. 
(3) Records of prepackaging shall be maintained to show: 
(A) name of the drug, strength, and dosage form; 
(B) facility’s lot number; 
(C) manufacturer or distributor; 
(D) manufacturer’s lot number; 
(E) expiration date; 
(F) quantity per prepackaged unit; 
(G) number of prepackaged units; 
(H) date packaged; 
(I) name, initials, or electronic signature of the 
prepacker; and 
(J) signature, or electronic signature of the responsible 
pharmacist. 
(4) Stock packages, repackaged units, and control records 
shall be quarantined together until checked/released by the pharmacist. 
(h) Customized patient medication packages. 
(1) Purpose. In lieu of dispensing two or more prescribed 
drug products in separate containers, a pharmacist may, with the con­
sent of the patient, the patient’s caregiver, or the prescriber, provide a 
customized patient medication package (patient med-pak). 
(2) Definition. A patient med-pak is a package prepared by 
a pharmacist for a specific patient comprising a series of containers and 
containing two or more prescribed solid oral dosage forms. The patient 
med-pak is so designed or each container is so labeled as to indicate the 
day and time, or period of time, that the contents within each container 
are to be taken.  
(3) Label. 
(A) The patient med-pak shall bear a label stating: 
(i) the name of the patient; 
(ii) the unique identification number for the patient 
med-pak itself and a separate unique identification number for each of 
the prescription drug orders for each of the drug products contained 
therein; 
(iii) the name, strength, physical description or iden­
tification, and total quantity of each drug product contained therein; 
(iv) the directions for use and cautionary statements, 
if any, contained in the prescription drug order for each drug product 
contained therein; 
(v) if applicable, a warning of the potential harmful 
effect of combining any form of alcoholic beverage with any drug prod­
uct contained therein; 
(vi) any storage instructions or cautionary state­
ments required by the official compendia; 
(vii) the name of the prescriber of each drug product; 
(viii) the date of preparation of the patient med-pak 
and the beyond-use date assigned to the patient med-pak (which such 
beyond-use date shall not be later than 60 days from the date of prepa­
ration); 
(ix) the name, address, and telephone number of the 
pharmacy; 
(x) the initials or an identification code of the dis­
pensing pharmacist; and 
(xi) any other information, statements, or warnings 
required for any of the drug products contained therein. 
(B) If the patient med-pak allows for the removal or 
separation of the intact containers therefrom, each individual container 
shall bear a label identifying each of the drug product contained therein. 
(C) The dispensing container is not required to bear the  
label specified in subparagraph (A) of this paragraph if: 
(i) the drug is prescribed for administration to an ul­
timate user who is institutionalized in a licensed health care institution 
(e.g., nursing home, hospice, hospital); 
(ii) no more than a 34-day supply or 100 dosage 
units, whichever is less, is dispensed at one time; 
(iii) the drug is not in the possession of the ultimate 
user prior to administration; 
(iv) the pharmacist-in-charge has determined that 
the institution: 
(I) maintains medication administration records 
which include adequate directions for use for the drug(s) prescribed; 
(II) maintains records of ordering, receipt, and 
administration of the drug(s); and 
(III) provides for appropriate safeguards for the 
control and storage of the drug(s); and 
(v) the dispensing container bears a label that ade­
quately: 
(I)	 identifies the: 
(-a-) pharmacy by name and address; 
(-b-) unique identification number of the pre­
scription; 
(-c-) name and strength of each drug product 
dispensed; 
(-d-) name of the patient; 
(-e-) name of the prescribing practitioner of 
each drug product and if applicable, the name of the advanced practice 
nurse or physician assistant who signed the prescription drug order; and 
(II) for each drug product sets forth the directions 
for use and cautionary statements, if any, contained on the prescription 
drug order or required by law. 
(4) Labeling. The patient med-pak shall be accompanied 
by a patient package insert, in the event that any drug contained therein 
is required to be dispensed with such insert as accompanying labeling. 
Alternatively, such required information may be incorporated into a 
single, overall educational insert provided by the pharmacist for the 
total patient med-pak. 
(5) Packaging. In the absence of more stringent packag­
ing requirements for any of the drug products contained therein, each 
container of the patient med-pak shall comply with official packaging 
standards. Each container shall be either not reclosable or so designed 
as to show evidence of having been opened. 
(6) Guidelines. It is the responsibility of the dispensing 
pharmacist when preparing a patient med-pak, to take into account any 
applicable compendial requirements or guidelines and the physical and 
chemical compatibility of the dosage forms placed within each con­
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tainer, as well as any therapeutic incompatibilities that may attend the 
simultaneous administration of the drugs. 
(7) Recordkeeping. In addition to any individual prescrip­
tion filing requirements, a record of each patient med-pak shall be made 
and filed. Each record shall contain, as a minimum: 
(A) the name and address of the patient; 
(B) the unique identification number for the patient 
med-pak itself and a separate unique identification number for each of 
the prescription drug orders for each of the drug products contained 
therein; 
(C) the name of the manufacturer or distributor and lot 
number for each drug product contained therein; 
(D) information identifying or describing the design, 
characteristics, or specifications of the patient med-pak sufficient to 
allow subsequent preparation of an identical patient med-pak for the 
patient; 
(E) the date of preparation of the patient med-pak and 
the beyond-use date that was assigned; 
(F) any special labeling instructions; and 
(G) the initials or an identification code of the dispens­
ing pharmacist. 
(i) Automated devices and systems. 
(1) Automated compounding or counting devices. If a 
pharmacy uses automated compounding or counting devices: 
(A) the pharmacy shall have a method to calibrate and 
verify the accuracy of the automated compounding or counting device 
and document the calibration and verification on a routine basis; 
(B) the devices may be loaded with bulk or unlabeled 
drugs only by a pharmacist or by pharmacy technicians under the di­
rection and direct supervision of a pharmacist; 
(C) the label of an automated compounding or counting 
device container shall indicate the brand name and strength of the drug; 
or if no brand name, then the generic name, strength, and name of the 
manufacturer or distributor; 
(D) records of loading bulk or unlabeled drugs into an 
automated compounding or counting device shall be maintained to 
show: 
(i) name of the drug, strength, and dosage form; 
(ii) manufacturer or distributor; 
(iii) manufacturer’s lot number; 
(iv) expiration date; 
(v) date of loading; 
(vi) name, initials, or electronic signature of the per­
son loading the automated compounding or counting device; and 
(vii) signature or electronic signature of the respon­
sible pharmacist; and 
(E) the automated compounding or counting device 
shall not be used until a pharmacist verifies that the system is properly 
loaded and affixes his or her signature to the record specified in 
subparagraph (D) of this paragraph. 
(2) Automated pharmacy dispensing systems. This para­
graph becomes effective September 1, 2000. 
(A) Authority to use automated pharmacy dispensing 
systems. A pharmacy may use an automated pharmacy dispensing sys­
tem to fill prescription drug orders provided that: 
(i) the pharmacist-in-charge is responsible for the 
supervision of the operation of the system; 
(ii) the automated pharmacy dispensing system has 
been tested by the pharmacy and found to dispense accurately. The 
pharmacy shall make the results of such testing available to the Board 
upon request; and 
(iii) the pharmacy will make the automated phar­
macy dispensing system available for inspection by the board for the 
purpose of validating the accuracy of the  system.  
(B) Quality assurance program. A pharmacy which 
uses an automated pharmacy dispensing system to fill prescription 
drug orders shall operate according to a written program for quality 
assurance of the automated pharmacy dispensing system which: 
(i) requires continuous monitoring of the automated 
pharmacy dispensing system; and 
(ii) establishes mechanisms and procedures to test 
the accuracy of the automated pharmacy dispensing system at least ev­
ery six months and whenever any upgrade or change is made to the 
system and documents each such activity. 
(C) Policies and procedures of operation. 
(i) When an automated pharmacy dispensing system 
is used to fill prescription drug orders, it shall be operated according to 
written policies and procedures of operation. The policies and pro­
cedures of operation shall establish requirements for operation of the 
automated pharmacy dispensing system and shall describe policies and 
procedures that: 
(I) include a description of the policies and pro­
cedures of operation; 
(II) provide for a pharmacist’s review, approval, 
and accountability for the transmission of each original or new pre­
scription drug order to the automated pharmacy dispensing system be­
fore the transmission is made; 
(III) provide for access to the automated phar­
macy dispensing system for stocking and retrieval of medications 
which is limited to licensed healthcare professionals or pharmacy 
technicians acting under the supervision of a pharmacist; 
(IV) require prior to use, that a pharmacist 
checks, verifies, and documents that the automated pharmacy dispens­
ing system has been accurately filled each time the system is stocked; 
(V) provide for an accountability record to be  
maintained which documents all transactions relative to stocking 
and removing medications from the automated pharmacy dispensing 
system; 
(VI) require a prospective drug regimen review 
is conducted as specified in subsection (c)(2) of this section; and 
(VII) establish and make provisions for docu­
mentation of a preventative maintenance program for the automated 
pharmacy dispensing system.  
(ii) A pharmacy which uses an automated pharmacy 
dispensing system to fill prescription drug orders shall, at least annu­
ally, review its written policies and procedures, revise them if neces­
sary, and document the review. 
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(D) Recovery Plan. A pharmacy which uses an auto­
mated pharmacy dispensing system to fill prescription drug orders shall 
maintain a written plan for recovery from a disaster or any other situa­
tion which interrupts the ability of the automated pharmacy dispensing 
system to provide services necessary for the operation of the pharmacy. 
The written plan for recovery shall include: 
(i) planning and preparation for maintaining phar­
macy services when an automated pharmacy dispensing system is ex­
periencing downtime; 
(ii) procedures for response when an automated 
pharmacy dispensing system is experiencing downtime; 
(iii) procedures for the maintenance and testing of 
the written plan for recovery; and 
(iv) procedures for notification of the Board, each 
patient of the pharmacy, and other appropriate agencies whenever an 
automated pharmacy dispensing system experiences downtime for 
more than two days of operation or a period of time which significantly 
limits the pharmacy’s ability to provide pharmacy services. 
(3) Final check of prescriptions dispensed using an auto­
mated pharmacy dispensing system. For the purpose of §291.32(b)(2) 
of this title (relating to Personnel), a pharmacist must perform the final 
check of all prescriptions prior to delivery to the patient to ensure that 
the prescription is dispensed accurately as prescribed. 
(A) This final check shall be considered accomplished 
if: 
(i) a check of the final product is conducted by a 
pharmacist after the automated system has completed the prescription 
and prior  to  delivery to the  patient; or 
(ii) the following checks are conducted by a phar­
macist: 
(I) if the automated pharmacy dispensing system 
contains bulk stock drugs, a pharmacist verifies that those drugs have 
been accurately stocked as specified in paragraph (2)(C)(i)(IV) of this 
subsection; and 
(II) a pharmacist checks the accuracy of the data 
entry of each original or new prescription drug order entered into the 
automated pharmacy dispensing system. 
(B) If the final check is accomplished as specified in 
subparagraph (A)(ii) of this paragraph, the following additional re­
quirements must be met. 
(i) The dispensing process must be fully automated 
from the time the pharmacist releases the prescription to the automated 
system until a completed, labeled prescription ready for delivery to the 
patient is produced. 
(ii) The pharmacy has conducted initial testing and 
has a continuous quality assurance program which documents that the 
automated pharmacy dispensing system dispenses accurately as speci­
fied in paragraph (2)(A) and (B) of this subsection. 
(iii) The automated pharmacy dispensing system 
documents and maintains: 
(I) the name(s), initials, or identification code(s) 
of each pharmacist responsible for the checks outlined in subparagraph 
(A)(ii) of this paragraph; and 
(II) the name(s), initials, or identification code(s) 
and specific activity(ies) of each pharmacist or pharmacy technician 
who performs any other portion of the dispensing process. 
(iv) The pharmacy establishes mechanisms and pro­
cedures to test the accuracy of the automated pharmacy dispensing sys­
tem at least every month rather than every six months as specified in 
paragraph (2)(B) of this subsection. 
(4) Automated checking device. 
(A) For the purpose of this subsection, an automated 
checking device is a fully automated device which confirms, after dis­
pensing but prior to delivery to the patient, that the correct drug and 
strength has been labeled with the correct label for the correct patient. 
(B) For the purpose of §291.32(b)(2) of this title, the fi
nal check of a dispensed prescription shall be considered accomplished 
using an automated checking device provided: 
(i) a check of the final product is conducted by a 
pharmacist prior to delivery to the patient or the following checks are 
performed by a pharmacist: 
(I) the prepackaged drug used to fill the order is 
checked by a pharmacist who verifies that the drug is labeled and pack­
aged accurately; and 
(II) a pharmacist checks the accuracy of each 
original or new prescription drug order. 
(ii) the prescription is dispensed, labeled, and made 
ready for delivery to the patient in compliance with Class A (Commu­
nity) Pharmacy rules; and 
(iii) prior to delivery to the patient: 
(I) the automated checking device confirms that 
the correct drug and strength has been labeled with the correct label for 
the correct patient; and 
(II) a pharmacist performs all other duties re­
quired to ensure that the prescription has been dispensed safely and 
accurately as prescribed. 
(C) If the final check is accomplished as specified in 
subparagraph (B) of this paragraph, the following additional require­
ments must be met. 
(i) The pharmacy has conducted initial testing of the 
automated checking device and has a continuous quality assurance pro­
gram which documents that the automated checking device accurately 
confirms that the correct drug and strength has been labeled with the 
correct label for the correct patient. 
(ii) The pharmacy documents and maintains: 
(I) the name(s), initials, or identification code(s) 
of each pharmacist responsible for the checks outlined in subparagraph 
(B)(i) of this paragraph; and 
(II) the name(s) initials, or identification code(s) 
and specific activity(ies) of each pharmacist or pharmacy technician 
who perform any other portion of the dispensing process. 
(iii) The pharmacy establishes mechanisms and pro­
cedures to test the accuracy of the automated checking device at least 
monthly. 
This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency’s 
legal authority. 




34 TexReg 1604 March 6, 2009 Texas Register 
♦ ♦ ♦ 
♦ ♦ ♦ 
Gay Dodson, R.Ph. 
Executive Director/Secretary 
Texas State Board of Pharmacy 
Effective date: March 12, 2009 
Proposal publication date: December 26, 2008 
For further information, please call: (512) 305-8028 
PART 16. TEXAS BOARD OF 
PHYSICAL THERAPY EXAMINERS 
CHAPTER 329. LICENSING PROCEDURE 
22 TAC §329.6 
The Texas Board of Physical Therapy Examiners adopts amend­
ments to §329.6, concerning Licensure by Endorsement, with­
out changes to the proposed text as published in the Decem­
ber 26, 2008, issue of the Texas Register (33 TexReg 10409). 
The amendments will assure that the board has reviewed all of 
the physical therapy licensure history of applicants to determine 
whether they are qualified to practice in Texas. 
The amendments will require verification of licensure from all 
states in which an applicant holds or has held a physical ther­
apy license. 
Two comments from individuals were received regarding the 
changes currently proposed for this section. One person ques­
tioned whether the Board had any evidence that licensees who 
had entered the state by endorsement were a problem, and 
suggested that if there was no evidence that "bad actors" were 
being licensed, the change was not necessary and punitive 
to applicants. Both of the comments suggested that it would 
be an additional burden on those coming in by endorsement; 
one was most concerned with the additional cost, while the 
other one was more concerned that it would be too much of an 
administrative burden on the applicant, who would have to keep 
track of licenses previously held. The second comment also 
suggested that the board could require applicants to only verify 
licensure history for the past 10 years. 
The Board believes that verification of all licenses has become 
more critical since an increasing number of PTs and PTAs are 
seeking concurrent licensure in multiple states. At this time there 
is no national source (accessible to a state board) for verifying 
all state disciplinary action against a licensee; therefore verifica­
tion must be done individually with each state. The Board be­
lieves that, regardless of the number of states in which a pro­
fessional may have worked, that professional may be expected 
to keep track of the states in which they have held a license. 
Also, although the cost to applicants holding multiple licenses 
will increase, the Board points out that requiring verification from 
all states for licensure by endorsement is a national standard, 
Texas being one of the few states which does not currently re­
quire it. 
The amendments are adopted under the Physical Therapy Prac­
tice Act, Title 3, Subtitle H, Chapter 453, Texas Occupations 
Code, which provides the Texas Board of Physical Therapy Ex­
aminers with the authority to adopt rules consistent with this Act 
to carry out its duties in administering this Act. 
This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency’s 
legal authority. 
Filed with the Office of the Secretary of State on February 17, 
2009. 
TRD-200900660 
John P. Maline 
Executive Director 
Texas Board of Physical Therapy Examiners 
Effective date: March 9, 2009 
Proposal publication date: December 26, 2008 
For further information, please call: (512) 305-6900 
CHAPTER 341. LICENSE RENEWAL 
22 TAC §341.6 
The Texas Board of Physical Therapy Examiners adopts 
amendments to §341.6, concerning License Restoration, with­
out changes to the proposed text as published in the December 
26, 2008, issue of the Texas Register (33 TexReg 10410). The 
amendments will assure that the board has reviewed all of the 
physical therapy licensure history of applicants to determine 
whether they are qualified to practice in Texas, and will eliminate 
confusion about the expiration date of the restored license and 
the continuing education required to renew it. 
The amendments will give people who restore their Texas li­
censes a full two year period of licensure before their licenses 
would expire. Currently, they are given no more than two years 
and no less than one year of licensure, based on their original 
license expiration date. The amendments also will require ver­
ification of licensure from all states in which an applicant holds 
or has held a license, and include editorial changes to language 
intended to clarify existing statements and requirements. 
A comment was received from one individual regarding the 
changes currently proposed for this section. She suggested that 
requiring verification from all states would not only increase the 
cost of licensure by endorsement, but that it might put too large 
an administrative burden on those applicants, who would have 
to keep track of all licenses previously held. She also suggested 
that the board could require applicants to only verify licensure 
history for the past 10 years. 
The Board believes that verification of all licenses has become 
more critical since an increasing number of PTs and PTAs are 
seeking concurrent licensure in multiple states.  At  this  time  there  
is no national source (accessible to a state board) for verifying all 
state disciplinary action against a licensee; therefore verification 
must be done individually with each state. The Board believes 
that, regardless of the number of states in which a professional 
may have worked, that professional may be expected to keep 
track of the states in which they have held a license. Also, the 
Board would point out that verification from all states for licensure 
by endorsement is a national standard, Texas being one of the 
few states which does not currently require it. 
The amendments are adopted under the Physical Therapy Prac­
tice Act, Title 3, Subtitle H, Chapter 453, Texas Occupations 
Code, which provides the Texas Board of Physical Therapy Ex­
aminers with the authority to adopt rules consistent with this Act 
to carry out its duties in administering this Act. 
This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency’s 
legal authority. 
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Filed with the Office of the Secretary of State on February 17, 
2009. 
TRD-200900661 
John P. Maline 
Executive Director 
Texas Board of Physical Therapy Examiners 
Effective date: March 9, 2009 
Proposal publication date: December 26, 2008 
For further information, please call: (512) 305-6900 
PART 24. TEXAS BOARD OF 
VETERINARY MEDICAL EXAMINERS 
CHAPTER 571. LICENSING 
SUBCHAPTER A. EXAMINATION 
22 TAC §571.3 
The Texas Board of Veterinary Medical Examiners adopts an 
amendment to §571.3, regarding the eligibility for examination 
and licensure, without changes to the proposed text as published 
in the November 7, 2008, issue of the Texas Register (33 TexReg 
9042) and will not be republished. 
The amendment  corrects  a misspelled word in subsection  
(d)(2)(C)(ii), changing "mush" to "must."  
No comments were received regarding adoption of the amend­
ment. 
The amendment is adopted under the authority of the Veterinary 
Licensing Act, Occupations Code §801.151(a) which states that 
the Board may adopt rules necessary to administer the chapter 
as well as §801.151(b) which states that the Board may adopt 
rules of professional conduct appropriate to establish and main­
tain a high standard of integrity, skills, and practice in the vet­
erinary medicine profession. Texas Occupations Code, Chapter 
801, is affected by this amendment. 
This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency’s 
legal authority. 





Texas Board of Veterinary Medical Examiners 
Effective date: March 10, 2009 
Proposal publication date: November 7, 2008 
For further information, please call: (512) 305-7563 
CHAPTER 573. RULES OF PROFESSIONAL 
CONDUCT 
SUBCHAPTER F. RECORDS KEEPING 
22 TAC §573.52 
The Texas Board of Veterinary Medical Examiners (Board) 
adopts amendments to §573.52, which discusses patient record 
keeping, without changes to the proposed text as published in 
the November 7, 2008, issue of the Texas Register (33 TexReg 
9043) and will not be republished. 
Section 573.52(a) sets forth requirements of patient record 
keeping by clarifying pre-existing requirements, and adding 
the following requirements to patients’ records: client phone 
number, patient identification including name, species, breed, 
age, sex and description, diagnostic images or written summary 
of same if unable to save said image, applicable differential 
diagnosis or treatment, and notation of amendment, supple­
mentation, change or correction in a patient record not made 
contemporaneously with the act or observation. The amend­
ment also provides an exception to the requirement of taking 
the temperature of an individual animal when difficult to obtain. 
The amendment to §573.52(b) requires veterinarians to main­
tain patient records for a minimum of five years, as opposed to 
three under the previous rule, and that said records be "readily 
available", as opposed to "maintained on the business premises" 
under the previous rule. It allows a veterinarian to destroy med­
ical records relating to any civil, criminal or administrative pro­
ceeding if he or she knows the proceeding is  finally resolved. 
The amendment allows a veterinarian, who is discontinuing his 
or her practice, to transfer ownership of records to another li­
censed veterinarian or group of veterinarians if the veterinarian 
provides notice consistent with §573.54, and the veterinarian as­
suming ownership of the records maintains them consistent with 
Chapter 573. 
Section 573.52(c), requiring a veterinarian to provide patient 
records to a client within 15 days of request and collect associ­
ated fees, has been deleted in its entirety, and will be replaced 
by §573.52(d). The language of §573.52(c) was substantially 
incorporated into §573.53, adopted at the October 17, 2008 
Board Meeting. 
The amendments to §573.52 are intended to create a more com­
prehensive, uniform and convenient system of maintaining client 
records, and to alleviate the need for a veterinarian to review 
client records every three years to pull the rabies vaccination 
certificates. 
Nine comments were received regarding the adoption of the 
amendments to §573.52. Three comments were in favor of 
the amendment, two were neither in favor or opposition, and 
four were opposed to the amendment to §573.52(b) increas­
ing the time veterinarians are required to maintain patient 
records from 3 to 5 years, on grounds that it would impose 
unnecessary hardship upon veterinarians caused by increased 
storage requirements. The Board respectfully disagrees, as the 
amendment requires the records only be "readily available," 
which includes a computer database server, off-site facility, or 
any other location where the records are readily accessible 
to the veterinarian. Because rabies vaccination certificates 
are required by §573.51 to be kept for a minimum of 5 years, 
the Board feels that increasing the maintenance of all patient 
records from 3 to 5 years creates a more comprehensive, uni­
form and convenient system of record maintenance, and costs 
will be offset as licensees will no longer need to review client 
files at three years to remove rabies vaccination certificates. 
The amendment is adopted under the authority of the Veteri­
nary Licensing Act, Texas Occupations Code §801.151(a) which 
states that the Board may adopt rules necessary to administer 
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the chapter as well as §801.151(b) which states that the Board 
may adopt rules of professional conduct appropriate to establish 
and maintain a high standard of integrity, skills, and practice in 
the veterinary medicine profession. Texas Occupations Code, 
Chapter 801, is affected by this amendment. 
This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency’s 
legal authority. 





Texas Board of Veterinary Medical Examiners 
Effective date: March 10, 2009 
Proposal publication date: November 7, 2008 
For further information, please call: (512) 305-7563 
22 TAC §573.54 
The Texas Board of Veterinary Medical Examiners (Board) 
adopts new §573.54, regarding the transfer and disposal of 
patient records, without changes to the proposed text as pub­
lished in the November 7, 2008, issue of the Texas Register (33 
TexReg 9045) and will not be republished. 
Section 573.54 addresses the notification requirements of a vet­
erinarian who discontinues the provision of veterinary services 
without the continuation of his or her practice, whose license is 
voluntarily surrendered in lieu of disciplinary action, or whose 
license is revoked by the Board. This rule also provides the re­
quired method of notification to the veterinarian’s clients follow­
ing discontinuation of his or her practice, voluntarily surrender 
or Board revocation of license. This rule is intended to better 
facilitate the transfer of records to clients following the discontin­
uation of a veterinarian’s practice for any of the above reasons. 
Three comments were received regarding the adoption of this 
rule. One comment was in favor of the rule and two opposed 
the rule. The first was opposed to the requirement that writ­
ten notice be given to clients seen in the last three years, on 
grounds that it places an "undue work load" on the veterinarian. 
The Board respectfully disagrees as the term "written notifica­
tion" includes mail, e-mail, notation at the bottom of client’s re­
ceipt and/or publication in a  local  newspaper.  The same individ­
ual was opposed to the requirement that notice of discontinuation 
requires a veterinarian to post written notice in the  veterinarian’s  
office, on grounds that it will "harm the income of the veterinar­
ian." The Board respectfully disagrees, as the veterinarian will 
have already made a decision to retire or move and said notice 
is simply part of the process of winding down the practice. The 
second comment states that the rule is ineffectual, as a client 
is not likely to see the posting in the veterinarian’s clinic or the 
local newspaper. The Board respectfully disagrees, as the term 
"written notification" also includes mail, e-mail and/or notation at 
the bottom of client’s receipt. 
The new rule is adopted under the authority of the Veterinary 
Licensing Act, Texas Occupations Code §801.151(a) which 
states that the Board may adopt rules necessary to administer 
the chapter as well as §801.151(b) which states that the Board 
may adopt rules of professional conduct appropriate to establish 
and maintain a high standard of integrity, skills, and practice in 
the veterinary medicine profession. Texas Occupations Code, 
Chapter 801, is affected by this amendment. 
This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency’s 
legal authority. 
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Effective date: March 10, 2009 
Proposal publication date: November 7, 2008 
For further information, please call: (512) 305-7563 
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SUBCHAPTER G. OTHER PROVISIONS 
22 TAC §573.65 
The Texas Board of Veterinary Medical Examiners (Board) 
adopts an amendment to §573.65, defining various terms used 
in the Veterinary Licensing Act or the Rules of the Board, without 
changes to the proposed text as published in the November 7, 
2008, issue of the Texas Register (33 TexReg 9046)  and will  
not be republished. 
The amendment defines "invasive dentistry or invasive dental 
procedures" as "exposing of the dental pulp, or performing ex­
tractions" and is reflective of the current Board’s interpretation 
of the term "invasive dental procedures" as used in §573.10(f), 
Supervision of Non-Licensed Employees. 
Two comments were received regarding the adoption of the 
amendment. The first was in support of the amendment, and 
the second comment stated neither support nor objection. 
The amendment is adopted under the authority of the Veteri­
nary Licensing Act, Texas Occupations Code §801.151(a) which 
states that the Board may adopt rules necessary to administer 
the chapter as well as §801.151(b) which states that the Board 
may adopt rules of professional conduct appropriate to establish 
and maintain a high standard of integrity, skills, and practice in 
the veterinary medicine profession. Texas Occupations Code, 
Chapter 801, is affected by this amendment. 
This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency’s 
legal authority. 





Texas Board of Veterinary Medical Examiners 
Effective date: March 10, 2009 
Proposal publication date: November 7, 2008 
For further information, please call: (512) 305-7563 
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CHAPTER 575. PRACTICE AND PROCEDURE 
22 TAC §575.5 
The Texas Board of Veterinary Medical Examiners (Board) 
adopts an amendment to §575.5(e), regarding the amount of 
fees and reimbursement that are allowed for a subpoenaed 
witness or an expert witness called at the request of the Board, 
with a minor punctuation change to the proposed text as pub­
lished in the November 7, 2008, issue of the Texas Register (33 
TexReg 9046). The rule will be republished. 
The amendment entitles a witness subpoenaed for deposition or 
hearing to $25 per diem, and reimbursement for travel expenses 
in the same manner as Board employees. It also entitles an ex­
pert witness called at the request of the Board to $200 per diem 
and reimbursement for travel expenses in the same manner as 
Board employees. This increases the amount previously allowed 
under §575.5(e), which was limited to "expenses incurred." The 
amendment reflects efforts by the Board to better compensate 
witnesses for inconveniences caused by compliance with a sub­
poena and, in the case of expert witnesses, to ensure that the 
Board makes every effort to secure the best testimony available 
to prosecute enforcement actions within the budget of a state 
agency. 
Two comments were received regarding the adoption of the 
amendment. Both stated that the $25 per diem for witnesses 
was insufficient. One of the two comments stated that the $200 
per diem for expert witnesses was also insufficient. The Board 
respectfully agrees, but is limited by budgetary concerns to the 
amendment. 
The amendment is adopted under the authority of the Veteri­
nary Licensing Act, Texas Occupations Code §801.151(a) which 
states that the Board may adopt rules necessary to administer 
the chapter. Texas Occupations Code, Chapter 801, is affected 
by this amendment. 
§575.5. Subpoenas/Witness Expenses. 
(a) In any proceeding involving an alleged violation of the Vet­
erinary Licensing Act, Chapter 801, Occupations Code, including a 
contested case under the Administrative Procedure Act, Chapter 2001, 
Government Code, the Board may compel by subpoena: 
(1) the attendance of witnesses for examination under oath; 
and 
(2) the production for inspection or copying of books, ac­
counts, records, papers, correspondence, documents, and other evi­
dence relevant to the alleged violation. 
(b) A party to a contested case hearing may request that the 
Board issue a subpoena or subpoena duces tecum, in accordance with 
Section 2001.089 of the APA, as may be hereafter amended. The re­
questing party must show good cause, relevancy, necessity of the tes­
timony or documents, lack of undue inconvenience, imposition or ha­
rassment of the party required to produce the testimony or documents, 
and must deposit sums necessary to insure payment of expenses in­
cident to the subpoenas. The written request shall be addressed to a 
sheriff or constable for service in accordance with Section 2001.089 of 
the APA. 
(1) The party requesting the subpoena shall be responsible 
for the payment of any expense incurred in serving the subpoena, as 
well as reasonable and necessary expenses incurred by the witness who 
appears in response to the subpoena. 
(2) The party requesting a subpoena duces tecum shall de­
scribe and recite with great clarity, particularity and specificity the 
books, records, and documents to be produced. The written request 
shall contain a description of the item sought, the name, address and 
title, if any, of the person or entity who has custody or control over the 
items, and the date and location at which the items are sought to be 
produced. 
(3) If the subpoena is for the attendance of a witness, the 
written request shall contain the name, address, and title, if any, of the 
witness and the date and location at which the attendance of the witness 
is sought. 
(c) A subpoena issued at the request of the Board’s staff may 
be served personally by a Board employee, by certified mail, or by any 
other means authorized by law. 
(d) The Board may delegate authority to issue subpoenas to 
the executive director. 
(e) A witness, called at the request of the Board, who is not a 
party to the proceeding and who is subpoenaed to appear at a deposition 
or hearing or to produce books, papers, or other objects, shall be entitled 
to receive a fee of $25 per day and reimbursed for travel expenses in 
the same manner as Board employees. An expert witness called at the 
request of the Board shall be paid a fee of $200 per day and reimbursed 
for travel expenses in the same manner as Board employees. 
(f) The pendancy of a SOAH proceeding does not preclude the 
board from issuing an investigative subpoena at any time. 
This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency’s 
legal authority. 
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TITLE 28. INSURANCE 
PART 1. TEXAS DEPARTMENT OF 
INSURANCE 
CHAPTER 33. CONTINUING CARE 
RETIREMENT FACILITIES 
The Commissioner of Insurance (Commissioner) adopts amend­
ments to §§33.2, 33.204, 33.403 and 33.404, relating to continu­
ing care retirement facilities generally, application for a certificate 
of authority, and escrow accounts. The sections are adopted 
without changes to the proposed text published in the August 
22, 2008, issue of the Texas Register (33 TexReg 6722). 
REASONED JUSTIFICATION. A continuing care retirement 
facility, also referred to as a "continuing care retirement center" 
(CCRC), is an establishment, complex, campus, or group of 
living units at which a provider engages in the business of 
providing continuing care. CCRCs are regulated pursuant to 
the Texas Continuing Care Facility Disclosure and Rehabili­
34 TexReg 1608 March 6, 2009 Texas Register 
tation Act, Health and Safety Code, Chapter 246. A CCRC 
that  is  constructed on an as-needed basis  and for  which a  
certificate of authority is obtained from the Texas Department of 
Insurance (Department) prior to facility construction is consid­
ered a "phase-in facility." The 80th Texas Legislature, Regular 
Session, passed House Bill 2392, effective June 15, 2007, 
adding §246.0735 and §246.0736 to the Health and Safety 
Code. Section 246.0735 authorizes the Commissioner to create 
different escrow release requirements for providers that obtain a 
certificate of authority issued under Chapter 246 prior to facility 
construction. Section 246.0736 requires the Commissioner to 
adopt rules to implement the escrow release process. 
Traditionally, CCRC operators (the term "operator" and 
"provider" are used interchangeably in this adoption order) 
and have first built their facilities, next obtained their certificate 
of authority from the Department, and then began accepting 
residents. As a result, the rules regulating CCRC operators prior 
to this adoption addressed only this kind of business model. 
However, certain CCRC operators have recently changed their 
manner of operation by opting to obtain their certificate of 
authority from the Department prior to facility construction, and 
subsequently building their facilities in phases on an as-needed 
basis, depending on demand. This deviation from traditional 
CCRC operations created a challenge for the Department and 
the phase-in CCRC provider because the regulations prior 
to this adoption were not designed to address this phase-in 
process. 
Under the rules prior to this adoption, a continuing care provider 
operating a phase-in facility had to complete and submit multi­
ple filings with an escrow agent, and subsequently with the De­
partment, each and every time the provider wanted to access 
funds in an entrance fee escrow account. However, under the 
adopted amendments, these providers may make an initial fil­
ing with the escrow agent, and subsequently with the Depart­
ment, and then further supplement the filing with quarterly re­
ports to demonstrate the provider’s ongoing financial fitness as 
a whole. This will avoid the submission of multiple reports that 
fail to provide the pertinent financial information necessary for 
efficient monitoring by the Department. 
The adopted amendments to §§33.2, 33.403, and 33.404 are 
necessary to implement a process by which continuing care 
providers who operate facilities that are built on a phase-in basis 
can access funds from statutorily created entrance fee escrow 
accounts without creating excessive reporting to the Depart­
ment, but also while continuing to safeguard the continuing care 
providers’ clients’ funds. 
The adopted amendment to §33.2 is necessary to revise the def­
inition of "facility" in order to implement newly enacted Health 
and Safety Code §246.0735. Section 246.0735 authorizes the 
Commissioner to create different requirements for escrow re­
lease for phase-in facilities. Not amending §33.2 would frustrate 
a phase-in facility’s ability to comply with the requirements of Ti­
tle 33. 
The adopted amendment to §33.204, relating to the contents 
of  the application for  the certificate of authority, is necessary to 
specify requirements relating to the number of items that must be 
provided by an applicant for a certificate of authority to operate 
as a CCRC. There is no change in the substance of the require­
ments specified in the rule prior to this adoption. Specifically, 
applicants are required to provide an original and two copies of 
all 19 items listed in §33.204, as applicable, instead of only 9 of 
the items. 
The adopted amendments to §33.403, relating to the release 
of funds from the entrance fee escrow account to the provider, 
are necessary to implement newly added Health and Safety 
Code §246.0736. Section 246.0736 provides for the contin­
uing release of escrow if certain conditions are met. These 
adopted amendments specify the requirements for the release 
of entrance fee escrow funds for phase-in facilities in order to 
satisfy the conditions of Health and Safety Code §246.0736. 
The amendments address phase-in facilities and their method 
of operations, and provide instructions on how phase-in facility 
operators achieve release of entrance fee escrow funds. 
The adopted amendments to §33.404, relating to loan reserve 
fund escrow account(s), are necessary to ensure that CCRC 
operators who lease their facilities maintain one year’s worth of 
anticipated lease payments for the facility in escrow, similar to 
requirements for CCRC-owned facilities. 
HOW THE SECTIONS WILL FUNCTION. 
Section 33.2, Definitions. The adopted amendment to §33.2(13) 
revises the definition of "facility" in order to accommodate newly 
enacted Health and Safety Code §246.0735. Under §246.0735, 
the Commissioner is authorized to create different requirements 
for escrow release for phase-in facilities. Under the amended 
definition of "facility," the other requirements of Title 33 will apply 
to phase-in facilities built on an as-needed basis. 
Section 33.204, Contents of Application for Certificate of Author­
ity. Under the adopted amendment to §33.204, an applicant for 
a certificate of authority to operate as a CCRC is required to pro­
vide an original and two copies of all 19 items listed in §33.204, 
as applicable. 
Section 33.403, Release of Funds from the Entrance Fee Es­
crow Account to Provider. Under the adopted amendments to 
§33.403, phase-in CCRC operators must provide evidence of 
occupancy and 10 percent of the entrance fees for a phase-in 
facility instead of evidence that a facility is at least 50 percent re­
served for CCRC residents and 10 percent of the entrance fees 
as a condition to be met before entrance fee escrow funds can 
be released. Other adopted amendments to §33.403 incorpo­
rate "leasing" or "lease payments" into the conditions to be met 
before entrance fee escrow release for phase-in CCRC opera­
tors. The inclusion of these terms results in the application of the 
conditions in §33.403 to CCRC operators who lease their facili­
ties. 
Section 33.404, Loan Reserve Fund Escrow Account. Under the 
adopted amendments to §33.404, CCRC operators who lease 
their facilities must maintain a loan reserve fund escrow account 
equal to 12 months of lease payments for the facilities. 
SUMMARY OF COMMENTS. The Department did not receive 
any comments on the published proposal. 
SUBCHAPTER A. GENERAL PROVISIONS 
28 TAC §33.2 
STATUTORY AUTHORITY. The amendments are adopted 
pursuant to the Health and Safety Code §§246.003, 246.022, 
246.0735, and 246.0736 and Insurance Code §36.001. The 
Health and Safety Code §246.003 authorizes the Commissioner 
to adopt rules to administer and enforce Chapter 246 of the 
Health and Safety Code. The Health and Safety Code §246.022 
requires the Commissioner to adopt rules stating the information 
an applicant for a certificate of authority to operate a CCRC must 
submit. The Health and Safety Code §246.0735 authorizes the 
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Commissioner to create different escrow release requirements 
for providers that obtain a certificate of authority issued under 
Chapter 246 prior to facility construction. The Health and Safety 
Code §246.0736 requires the Commissioner to adopt rules to 
implement the escrow release process. The Insurance Code 
§36.001 provides that the Commissioner of Insurance may 
adopt any rules necessary and appropriate to implement the 
powers and duties of the Texas Department of Insurance and 
other laws of the state. 
This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency’s 
legal authority. 
Filed with the Office of the Secretary of State on February 17, 
2009. 
TRD-200900662 
Gene C. Jarmon 
General Counsel and Chief Clerk 
Texas Department of Insurance 
Effective date: March 9, 2009 
Proposal publication date: August 22, 2008 
For further information, please call: (512) 463-6327 
SUBCHAPTER C. APPLICATION BY 
CONTINUING CARE PROVIDER FOR 
CERTIFICATE OF AUTHORITY 
28 TAC §33.204 
STATUTORY AUTHORITY. The amendments are adopted 
pursuant to the Health and Safety Code §§246.003, 246.022, 
246.0735, and 246.0736 and Insurance Code §36.001. The 
Health and Safety Code §246.003 authorizes the Commissioner 
to adopt rules to administer and enforce Chapter 246 of the 
Health and Safety Code. The Health and Safety Code §246.022 
requires the Commissioner to adopt rules stating the information 
an applicant for a certificate of authority to operate a CCRC must 
submit. The Health and Safety Code §246.0735 authorizes the 
Commissioner to create different escrow release requirements 
for providers that obtain a certificate of authority issued under 
Chapter 246 prior to facility construction. The Health and Safety 
Code §246.0736 requires the Commissioner to adopt rules to 
implement the escrow release process. The Insurance Code 
§36.001 provides that the Commissioner of Insurance may 
adopt any rules necessary and appropriate to implement the 
powers and duties of the Texas Department of Insurance and 
other laws of the state. 
This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency’s 
legal authority. 
Filed with the Office of the Secretary of State on February 17, 
2009. 
TRD-200900664 
Gene C. Jarmon 
General Counsel and Chief Clerk 
Texas Department of Insurance 
Effective date: March 9, 2009 
Proposal publication date: August 22, 2008 
For further information, please call: (512) 463-6327 
SUBCHAPTER E. ESCROW ACCOUNTS 
28 TAC §33.403, §33.404 
STATUTORY AUTHORITY. The amendments are adopted 
pursuant to the Health and Safety Code §§246.003, 246.022, 
246.0735, and 246.0736 and Insurance Code §36.001. The 
Health and Safety Code §246.003 authorizes the Commissioner 
to adopt rules to administer and enforce Chapter 246 of the 
Health and Safety Code. The Health and Safety Code §246.022 
requires the Commissioner to adopt rules stating the information 
an applicant for a certificate of authority to operate a CCRCmust  
submit. The Health and Safety Code §246.0735 authorizes the 
Commissioner to create different escrow release requirements 
for providers that obtain a certificate of authority issued under 
Chapter 246 prior to facility construction. The Health and Safety 
Code §246.0736 requires the Commissioner to adopt rules to 
implement the escrow release process. The Insurance Code 
§36.001 provides that the Commissioner of Insurance may 
adopt any rules necessary and appropriate to implement the 
powers and duties of the Texas Department of Insurance and 
other laws of the state. 
This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency’s 
legal authority. 
Filed with the  Office of the Secretary of State on February 17, 
2009. 
TRD-200900663 
Gene C. Jarmon 
General Counsel and Chief Clerk 
Texas Department of Insurance 
Effective date: March 9, 2009 
Proposal publication date: August 22, 2008 
For further information, please call: (512) 463-6327 
TITLE 30. ENVIRONMENTAL QUALITY 
PART 1. TEXAS COMMISSION ON 
ENVIRONMENTAL QUALITY 
CHAPTER 37. FINANCIAL ASSURANCE 
The Texas Commission on Environmental Quality (TCEQ, 
agency or commission) adopts amended §§37.9001, 37.9030, 
37.9035, 37.9040, 37.9045, and 37.9050. 
Sections 37.9040, 37.9045, and 37.9050 are adopted with 
changes to the proposed text and will be republished. Sections 
37.9001, 37.9030, and 37.9035 are adopted without changes 
to the proposed text as published in the September 5, 2008, 
issue of the Texas Register (33 TexReg 7422) and will not be 
republished. 
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BACKGROUND AND SUMMARY OF THE FACTUAL BASIS 
FOR THE ADOPTED RULES 
The changes adopted to this chapter are part of a larger adoption 
to revise the commission’s radiation control and underground in­
jection control (UIC) rules. The purpose of this rulemaking is to 
implement the remaining portions of Senate Bill (SB) 1604, 80th 
Legislature, 2007, its amendments to Texas Health and Safety 
Code (THSC), Chapter 401 (also known as the Texas Radia­
tion Control Act (TRCA)), and House Bill (HB) 3838, 80th Leg­
islature, 2007. This rulemaking incorporates new provisions for 
notice and contested case hearing opportunities related to Pro­
duction Area Authorizations and UIC Area Permits, financial as­
surance requirements, and new state fees on gross receipts as­
sociated with the radioactive waste disposal. HB 3838 specifi ­
cally addresses the period between uranium exploration, which 
is regulated by the Railroad Commission of Texas (RRC), and 
permitting of injection wells for in situ uranium mining, which is 
regulated by TCEQ. HB 3838 requires TCEQ to establish a reg­
istration program for exploration wells permitted by the RRC that 
are used for development of the UIC area permit application. In 
response to a previous petition for rulemaking, the commission 
has also directed staff to review, seek stakeholder input on, and 
recommend revision of commission rules related to in situ ura­
nium recovery. The adopted amendments to Chapter 37 estab­
lish the financial assurance requirements for licenses for source 
material recovery, by-product material disposal, and radioactive 
substances storage and processing. The commission adopts the 
existing financial assurance requirements of Chapter 37, Sub­
chapter T to be used for the licensing programs subject to the 
transfer of jurisdiction in SB 1604. SB 1604 also establishes a 
new state fee for disposal of radioactive substances and amends 
UIC requirements for uranium mining. 
Corresponding rulemaking is published in this issue of the Texas 
Register concerning 30 TAC Chapters 39, 55, 305, 331, and 336. 
SECTION BY SECTION DISCUSSION 
The commission adopts the amendment to the title of Subchap­
ter S by changing the name from "Financial Assurance for Ra­
dioactive Material" to "Financial Assurance for On Site Disposal 
of Radioactive Substances and Commercial NORM Disposal" to 
be more accurate. Prior to SB 1604, the commission had re­
sponsibilities under the TRCA only for certain disposal activities. 
SB 1604 provides the TCEQ with additional regulatory and li­
censing responsibilities for source material recovery and com­
mercial radioactive substances storage and processing. 
The commission adopts the amendment to §37.9001 to clarify 
that the financial assurance requirements of Subchapter S only 
apply to radioactive material licenses for alternative methods of 
disposal of radioactive material under 30 TAC Chapter 336, (Ra­
dioactive Substance Rules), Subchapter F and licenses for the 
commercial disposal of naturally-occurring radioactive material 
(NORM) waste from public water systems under Chapter 336, 
Subchapter K. The financial assurance requirements of Chap­
ter 37, Subchapter T will apply to decommissioning of facilities 
under Chapter 336, Subchapter G, licenses for the disposal of 
low-level radioactive waste under Chapter 336, Subchapter H, 
licenses for the recovery of source material and by-product ma­
terial disposal under Chapter 336, Subchapter L, and licenses 
for the processing and storage of radioactive substances un­
der Chapter 336, Subchapter M, Licensing of Radioactive Sub­
stances Processing and Storage Facilities. 
The commission adopts the amendment to §37.9030 to establish 
financial assurance requirements under Chapter 37, Subchapter 
T for decommissioning activities under Chapter 336, Subchapter 
G, licenses for the disposal of low-level radioactive waste under 
Chapter 336, Subchapter H, licenses for the recovery of source 
material or by-product disposal under Chapter 336, Subchap­
ter L, and licenses for the storage and processing of radioactive 
substances under Chapter 336, Subchapter M. The primary dif­
ference between Subchapter S and Subchapter T of Chapter 37 
is that there are additional requirements for the use of insurance 
as a financial assurance mechanism under Subchapter T. The 
commission intends to use the more stringent Subchapter T fi ­
nancial assurance requirements for the licensing programs that 
are subject to the transfer of SB 1604 so that there is enhanced 
assurance that the state has adequate funds to perform closure 
or post closure activities should a licensee fail to perform the re­
quired activities. 
The commission adopts the amendment to §37.9035 to change 
the definition of "Facility" to be synonymous with the term "Site" 
as defined in §336.702 and include the recovery of source ma­
terial under Chapter 336, Subchapter L or the processing and 
storage of radioactive substances under Chapter 336, Subchap­
ter M. 
The commission adopts the amendment to §37.9040 to require 
that effective financial assurance mechanisms must be provided 
to the executive director 60 days prior to the initial receipt, pro­
duction, or possession of radioactive substances. In response to 
comments, §37.9040 was revised to include the term "injection 
operations" in lieu of "injection of mining fluid" to promote con­
sistency among other rule provisions and to use defined terms. 
Similarly, Chapter 336 will also be changed to reflect "injection 
operations." Financial assurance for aquifer restoration shall be 
required 60 days prior to injection operations. 
The commission adopts the amendment to §37.9045(a)(4) to ref­
erence appropriate subchapters of Chapter 336. An amendment 
to §37.9045(a)(6) is adopted to include citations to §336.1125 
and §336.619 should the executive director be required to con­
vert a financial assurance mechanism into cash for deposit to the 
credit of the perpetual care account. Additionally, §37.9045(a)(5) 
and (6) are revised in response to comments under Chapter 336 
requesting that funds be payable to the State of Texas but con­
sistent with THSC, §401.305(b) that states, in part, that money 
received by the commission shall be deposited to the credit of 
the perpetual care account. 
The commission adopts amendments to add a new subsection 
(b) requiring that financial assurance for aquifer restoration be 
provided in at least the amount established in the cost estimate 
under each production area authorization. The commission is 
adopting corresponding amendments to Chapter 331 to require 
that an applicant for a production area authorization include, as 
part of the application, a cost estimate for restoring groundwater 
within the entire production area. Although the cost estimates 
for aquifer restoration are included as part of the UIC program’s 
production area authorizations, the requirement to have finan­
cial assurance for aquifer restoration is part of the radioactive 
materials license under Subchapter L of Chapter 336. The com­
mission determined that the evaluation of cost estimates for the 
amount of financial assurance required for aquifer restoration of 
an entire production area should be included as part of the pro­
duction area authorization application and subject to opportuni­
ties for public participation in the application process rather than 
the provision of financial assurance on a piecemeal basis and 
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outside of an application process. Adopted subsection (b) also 
provides the executive director with the flexibility to use financial 
assurance for aquifer restoration of any production area under 
the same area permit. Existing subsection (b) is adopted to be 
relettered as subsection (c). 
The commission adopts the amendment to §37.9050 to pro­
vide for the financial test and the parent company guarantee 
financial assurance mechanisms for licenses under Chapter 
336, Subchapter M. The financial test was an option available 
under the Department of State Health Services (DSHS or De­
partment) rules for licensees for storage and processing. The 
parent company guarantee was also an option available under 
the Department rules. Therefore, the commission is adding 
a provision in Subchapter T, §37.9050 to provide for wording 
similar to the Department rule in 25 TAC §289.252(ii)(3). THSC, 
§401.109(a) states that the commission may require a holder of 
a license issued by the agency to provide security acceptable to 
the agency to assure performance of the license holder’s obli­
gations under this chapter. THSC, §401.109(c) states that the 
amount and type of security required shall be determined under 
agency rules and lists criteria. The financial test is considered 
other security acceptable to the agency as stated in THSC, 
§401.109(d)(7). This financial assurance mechanism already 
existed in the Department rule in 25 TAC §289.252(ii)(3) and the 
commission now adds a similar rule. Additionally, §37.9050(f)(4) 
and (11) are revised in response to comments under Chapter 
336 requesting that funds be payable to the State of Texas 
but consistent with THSC, §401.305(b) that states, in part, that 
money received by the commission shall be deposited to the 
credit of the perpetual care account. 
FINAL REGULATORY IMPACT ANALYSIS DETERMINATION 
The commission adopts the rulemaking action under the reg­
ulatory analysis requirements of Texas Government Code, 
§2001.0225, and determined that the action is not subject 
to §2001.0225 because it does not meet the definition of "a 
major environmental rule" as defined in the statute. "A major 
environmental rule" means a rule, the specific intent of which, 
is to protect the environment or reduce risks to human health 
from environmental exposure and that may adversely affect in a 
material way the economy, a sector of the economy, productivity, 
competition, jobs, the environment, or the public health and 
safety of the state or a sector of the state. The rulemaking action 
implements legislative requirements in SB 1604, transferring 
responsibilities for the regulation of source material recovery, 
by-product disposal, and commercial radioactive substances 
storage and processing from the Department to the commission. 
The adopted amendments to Chapter 37 establish the financial 
assurance requirements for radioactive material licenses for 
source material recovery, by-product disposal and commercial 
radioactive substances storage and processing. Financial as­
surance was already required by the DSHS prior to the transfer 
of these programs to the commission. The adopted rules im­
plement financial assurance requirements that utilize financial 
instruments approved by the TCEQ, determine the timing for 
establishing financial assurance, and the triggers for the com­
mission to call upon posted financial assurance. The adopted 
amendments to Chapter 37 are not anticipated to adversely 
affect in a material way the economy, a sector of the economy, 
productivity, competition, jobs, the environment, or the public 
health and safety of the state or a sector of the state, because 
financial assurance was already required for these licensing 
programs. The amendments only change requirements for how 
financial assurance is administered by the commission including 
the type and  wording of allowable  financial instruments, the 
timing for establishing financial assurance, and the triggering 
events for calling financial assurance. While there could be new 
costs associated with obtaining a financial assurance mech­
anism that meets the requirements of the adopted rules, the 
commission does not expect that the costs to adversely affect 
the economy, productivity, or competition in a material way. The 
rulemaking action also amends technical requirements for these 
licensing programs and establishes fees for applications and 
waste disposal in Chapter 336, amends technical requirements 
for injection wells and other wells for in situ uranium recovery in 
Chapter 331, amends public notice requirements in Chapter 39, 
amends public participation requirements in Chapter 55, and 
amends application requirements and injection well permit term 
limits in Chapter 305. 
Furthermore, the adopted rulemaking action does not meet any 
of the four applicability requirements listed in Texas Government 
Code, §2001.0225(a). Texas Government Code, §2001.0225 
only applies to a major environmental rule, the result of which 
is to: 1) exceed a standard set by federal law, unless the rule 
is specifically required by state law; 2) exceed an express re­
quirement of state law, unless the rule is specifically required by 
federal law; 3) exceed a requirement of a delegation agreement 
or contract between the state and an agency or representative 
of the federal government to implement a state and federal pro­
gram; or 4) adopt a rule solely under the general powers of the 
agency instead of under a specific state law. The rulemaking ac­
tion does not exceed a standard set by federal law, an express 
requirement of state law, a requirement of a delegation agree­
ment, nor does it adopt a rule solely under the general powers 
of the agency. 
THSC, Chapter 401, authorizes the commission to regulate 
the disposal of most radioactive substances in Texas. THSC, 
§§401.051, 401.103, 401.104, and 401.412 authorize the com­
mission to adopt rules for the control of sources of radiation 
and the licensing of the disposal of radioactive substances. In 
addition, the State of Texas is an "Agreement State" authorized 
by the United States Nuclear Regulatory Commission (NRC) to 
administer a radiation control program under the Atomic Energy 
Act of 1954, as amended (Atomic Energy Act). The adopted 
rules are compatible with federal law. 
The adopted rules do not exceed an express requirement 
of state law. THSC, Chapter 401, establishes general re­
quirements, including requirements for public notices, for the 
licensing and disposal of radioactive substances, source mate­
rial recovery, and commercial radioactive substances storage 
and processing. The purpose of the rulemaking is to implement 
statutory requirements consistent with recent amendments to 
THSC, Chapter 401, as provided in SB 1604. 
The adopted rules are compatible with a requirement of a dele­
gation agreement or contract between the state and an agency 
of the federal government. The State of Texas has been desig­
nated as an "Agreement State" by the NRC under the authority 
of the Atomic Energy Act. The Atomic Energy Act requires that 
the NRC find that the state radiation control program is compat­
ible with the NRC requirements for the regulation of radioactive 
materials and is adequate to protect health and safety. Under 
the Agreement Between the United States Nuclear Regulatory 
Commission and the State of Texas for Discontinuance of Cer-
tain Commission Regulatory Authority and Responsibility Within 
the State Pursuant to Section 274 of the Atomic Energy Act of 
1954, as Amended, NRC requirements must be implemented 
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to maintain a compatible state program for protection against 
hazards of radiation. The adopted rules are compatible with the 
NRC requirements and the requirements for retaining status as 
an "Agreement State." 
These rules are adopted under specific authority of THSC, Chap­
ter 401. THSC, §§401.051, 401.103, 401.104, and 401.412 au­
thorize the commission to adopt rules for the control of sources 
of radiation and the licensing of the disposal of radioactive sub­
stances. 
The commission invited public comments regarding the draft reg­
ulatory impact analysis during the public comment period. No 
comments were received on the draft regulatory impact analy­
sis. 
TAKINGS IMPACT ASSESSMENT 
The commission evaluated these rules and performed a prelim­
inary assessment of whether the Private Real Property Rights 
Preservation Act, Texas Government Code, Chapter 2007 is ap­
plicable. The commission’s preliminary assessment indicates 
that the Private Real Property Rights Preservation Act does not 
apply to these adopted rules because these adopted rules im­
plement SB 1604, transferring certain regulatory responsibilities 
from the department to the commission and is an action reason­
ably taken to fulfill an obligation mandated by federal law. Finan­
cial assurance is required for these licensing programs under the 
NRC’s requirements. 
Nevertheless, the commission further evaluated these adopted 
rules and performed a preliminary assessment of whether these 
adopted rules constitute a taking under Texas Government 
Code, Chapter 2007. The purpose of these rules is to implement 
changes to the TRCA required by SB 1604, 80th Legislature, 
2007, for the establishment of financial assurance for licenses 
authorizing disposal of by-product material, recovery of source 
material, and commercial radioactive substances processing 
and storage. The adopted rules to Chapter 37 would sub­
stantially advance this purpose by establishing the financial 
assurance requirements for the licenses that are subject to the 
transfer of jurisdiction under SB 1604. 
Promulgation and enforcement of these rules would be neither a 
statutory nor a constitutional taking of private real property. The 
adopted rules do not affect a landowner’s rights in private real 
property because this rulemaking action does not constitution­
ally burden, nor restrict or limit, the owner’s right to property and 
reduce its value by 25% or more beyond which would otherwise 
exist in the absence of the regulations. The adopted rules estab­
lish financial assurance requirements and do not affect real prop­
erty. Financial assurance was already required by DSHS prior 
to the transfer of these programs to the commission. Therefore, 
the adopted rules do not affect real property in a manner that is 
different than may have been affected under the department’s 
requirements. 
CONSISTENCY WITH THE COASTAL MANAGEMENT PRO­
GRAM 
The commission invited public comment regarding the consis­
tency with the coastal management program during the public 
comment period. No comments were received on the coastal 
management program. 
PUBLIC COMMENT 
The commission held a public hearing on September 16, 2008. 
The public comment period closed on October 6, 2008. The 
commission received comments from Mesteña Uranium, LLC 
(Mesteña), NRC, Lone Star Chapter of the Sierra Club (Sierra 
Club), Texas Mining and Reclamation Association (TMRA), URI, 
Inc. (URI), and Hance Scarborough L.L.P. on behalf of Waste 
Control Specialists, LLC (WCS). 
RESPONSE TO COMMENTS 
Definitions 
The NRC commented that the definition of "closure" in §37.9035 
is inconsistent with its definition of "closure" in §336.1105. The 
latter definition is compatible with the NRC’s definition of "clo­
sure." The former definition is more closely associated with clo­
sure activities. NRC requested the TCEQ to have a consistent 
definition of "closure" throughout its regulations or more explic­
itly refine the definition of "closure" in §37.9035 to specify how 
it relates to the financial assurance requirements to avoid dupli­
cation and to meet the Compatibility Category A assigned to the 
definitions of 10 Code of Federal Regulations (CFR) Part 40 Ap­
pendix A. 
The definition of "closure" in §336.1105 is the correct compar­
ison for meeting the Compatibility Category A assigned to the 
definitions of 10 CFR Part 40 Appendix A. The §336.1105 defini­
tion of closure is specifically related to source material recovery 
and is comparable to the terms given in 10 CFR Part 40. The 
definition of closure in Chapter 37, Subchapter T is broader than 
the definition of closure in Chapter 336, Subchapter L because 
the Chapter 37 definition applies to a variety of closure activi­
ties and licenses under various Chapter 336 subchapters. The 
definition of closure in Chapter 336, Subchapter L is compatible 
with the NRC definition and is also encompassed by the broader 
Chapter 37 definition. No changes were made in response to 
this comment. 
Submission of Documents 
Mesteña and TMRA commented that the proposed language in 
§37.9040 appears to imply that aquifer restoration is not con­
sidered a component of site closure since the language "(other 
than aquifer restoration)" follows the term "closure." Mesteña re­
quested that "(other than aquifer restoration)" be removed to en­
sure that the language in §37.9040 remains consistent with other 
regulatory requirements. 
The commission agrees with these comments in part, and dis­
agrees, in part. The term "closure" in §37.9040 does include 
aquifer restoration. However, changes are not required since 
the proposed rule did not contain the phrase "(other than aquifer 
restoration)." The commenters may have reviewed an earlier 
version of the proposed rules in Chapter 37 prior to Texas Reg-
ister publication as the proposed rule in §37.9040, as published, 
did not exclude aquifer restoration. No changes were made in 
response to this comment. 
TMRA commented that the term "injection operations" be used 
as opposed to "injection of mining fluid" to more fully describe 
the subsurface emplacement of fluids and therefore harmonize 
with §331.2(51). 
The commission agrees with this comment and has changed the 
reference from "injection of mining fluid" to "injection operations" 
for consistency with other rule provisions. Therefore, §37.9040 
as well as §336.1125(a) have been revised to reflect this change. 
TMRA also expressed concern during the public meeting that the 
proposed financial assurance language was very confusing and 
convoluted. 
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The commission acknowledges that financial assurance is a 
complex topic and must be viewed within the overall framework 
of financial assurance regulations. The agency’s proposed 
financial assurance rules list which programs are applicable to 
Chapter 37, Subchapters S and T. Each subchapter is designed 
to include the type of available financial assurance mechanisms 
and relevant criteria regarding their use. Changes have been 
made to the rules in response to comments to add clarification. 
No additional changes were made in response to this comment. 
Financial Assurance Requirements for Closure, Post Closure, 
and Corrective Action  
URI commented that aquifer restoration cost estimates be pro­
vided in an amount no less than the cost estimate as specified in 
the most recent annual report instead of being approved for each 
production area authorization. TMRA additionally commented 
that the proposed §37.9045(b) does not establish a due date 
for providing financial assurance for aquifer restoration and that 
such financial assurance is specifically excluded by proposed 
rule §37.9040. 
The commission does not agree with URI’s comment because 
allowing aquifer restoration cost estimates to be based on 
the most recent annual report would forfeit the commission’s 
regulatory responsibility to ensure that a formal review and 
approval process is conducted. The commission agrees with 
TMRA’s comment in part, and disagrees, in part. It is true that 
§37.9045(b) does not establish a due date for providing financial 
assurance for aquifer restoration. However, such deadline al­
ready exists in §37.9040 which requires financial assurance for 
closure to be submitted to the executive director 60 days prior 
to injection operations. By definition, closure includes aquifer 
restoration in §37.9035. The commenters may have reviewed 
an earlier version of the proposed rules in Chapter 37 prior to 
Texas Register publication as the proposed rule in §37.9040, 
as published, did not exclude aquifer restoration. No changes 
were made in response to this comment. 
Financial Assurance Mechanisms 
WCS commented that proposed §37.9050(i) restricts the use of 
the financial test by the licensee in any situation whereby the 
licensee has a parent company holding majority control of the 
voting stock of the licensee. WCS argues that most of the com­
mission’s other regulatory programs allow licensees the option 
of a financial self test regardless of parent affiliation due to the 
protectiveness of the stringent terms of the financial test alone. 
WCS stated that if the licensee itself satisfies the financial test, it 
should be allowed to do so even if it has a parent company that 
holds majority control of its voting stock. 
The commission agrees with this comment in part, and dis­
agrees, in part. The commission agrees that a more restrictive 
criteria exists, however, this requirement was already included 
in rules promulgated under DSHS, 25 TAC §289.252(gg)(6)(B) 
pursuant to 10 CFR §30.35(f)(2) and §40.36(e)(2) as well as 
guidance documents issued by the NRC, NUREG-1757, Vol. 
3. DSHS and NRC had determined that such appropriate 
restriction was warranted and the commission concurs with 
their assessment. No changes were made in response to this 
comment. 
Sierra Club commented that they would prefer to have aquifer 
recovery and source-recovery related to in-situ mining captured 
under Chapter 37, Subchapter T and therefore, Chapter 37, Sub­
chapter Q should be captured under Chapter 37, Subchapter T. 
Additionally, Sierra Club expressed their support of having all 
uranium licensees as governed under Chapter 336, Subchapters 
L and M meet the same strict financial assurance standards as 
other facilities captured under Chapter 37, Subchapter T thereby 
disallowing the use of the financial test and parent corporate 
guarantee completely. 
The commission agrees that financial assurance for aquifer 
restoration should be captured under Chapter 37, Subchapter 
T and are adopting rules accordingly. However, the com­
mission disagrees that financial assurance for plugging and 
abandonment of in-situ mining should be moved from Sub­
chapter Q to Chapter 37, Subchapter T. The commission did 
not propose rules for Subchapter Q since the existing financial 
assurance mechanisms for plugging and abandonment have 
performed as required. The commission proposed amendments 
to §37.9050 to provide for the financial test and the parent com­
pany guarantee financial assurance mechanisms for Chapter 
336, Subchapter M only for licenses authorizing commercial 
storage and processing of radioactive waste. The financial test 
was an option available under the DSHS rules for storage and 
processing licensees. The parent company guarantee was 
also an option available under the DSHS rules. Therefore, the 
commission proposes a provision in Subchapter T, §37.9050 to 
provide for such mechanisms similar to the DSHS rules under 
25 TAC, §289.252, Subchapter F. THSC, §401.109(a) states 
that the commission may require a holder of a license issued 
by the agency to provide security acceptable to the agency to 
assure performance of the license holder’s obligations under 
this chapter. THSC, §401.109(c) states that the amount and 
type of security required shall be determined under agency rules 
and lists criteria. The financial test is considered other security 
acceptable to the agency as stated in THSC, §401.109(d)(7). 
No changes were made in response to this comment. 
The Sierra Club commented that all facilities should be required 
to meet the stricter standards under Subchapter T by June of 
2009 and that there appears to be a loophole in the proposed 
rules to preempt facilities under existing DSHS rules, such as 
WCS’s by-product material license, from meeting the stricter 
Subchapter T requirements. 
The commission agrees that all facilities should be required to 
meet the stricter standards under Subchapter T; however, those 
licensees with performance bond(s) issued under DSHS rules 
will have until March 31, 2010 to fully convert their financial as­
surance. All other licensees will have until June 1, 2009. These 
revisions are explained in further detail in the corresponding rule-
making under §336.1125 and §336.1235. The commission dis­
agrees with Sierra Club’s comment regarding a "loophole" since 
§336.1125(f), (g) and (i) sufficiently address this issue. The li­
cense issued to WCS for by-product material disposal was un­
der Chapter 336, Subchapter L, not Subchapter M which is for 
licensing of storage and processing of radioactive waste, and fi ­
nancial assurance for by-product material disposal is addressed 
in §336.1125(f), (g) and (i). The commission has not issued any 
new licenses under Subchapter M. No changes were made to 
this chapter in response to this comment. 
Contested Case Hearing  
TMRA and URI commented that if an application for a produc­
tion area authorization is required to include cost estimates for 
aquifer restoration and plugging and abandonment of injection 
wells, then every application will have the effect of seeking to 
amend the form or amount of financial assurance for that pro­
duction area. Then, according to TMRA and URI, all applications 
for a production area authorization would be subject to an oppor­
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tunity for a contested case hearing in contradiction of the intent 
of SB 1604 and Texas Water Code, §27.0513(d). TMRA and 
URI commented that production area authorization applications 
should be required by rule to include cost estimates for aquifer 
restoration or plugging and abandonment. 
The commission does not agree that the requirement to include 
cost estimates for aquifer restoration and plugging and aban­
donment of wells as part of an application for a production area 
authorization conflicts with the intent of SB 1604 and Texas Wa­
ter Code, §27.0513(d). The commission agrees that cost esti­
mates for aquifer restoration and plugging and abandonment of 
wells should be included as part of an application for a produc­
tion area authorization. As an application requirement, cost es­
timates will be subject to administrative and technical review by 
the executive director will be available as part of the application 
provided in a public location for public review, and will be subject 
to public comment. A new production area authorization would 
establish the initial cost estimates for aquifer restoration of the 
production area and plugging and abandonment of wells within 
the production area. The commission does not agree that pro­
viding an initial cost estimate for aquifer restoration of a produc­
tion area constitutes an amendment to the type of bond required 
for aquifer restoration that is contemplated under Texas Water 
Code, §27.0513(d)(1). The applicant is providing the initial cost 
estimate for aquifer restoration of the production area, not an 
amendment to the type or amount of a bond required for aquifer 
restoration of the production area. Furthermore, the applicant 
is providing a cost estimate for aquifer restoration as part of 
the application, not the financial assurance. Texas Water Code, 
§27.0513(d) distinguishes the initial establishment of production 
area authorization requirements from subsequent amendment of 
production area authorization requirements. An application for a 
new production area authorization that provides cost estimates 
for aquifer restoration of the production area and cost estimates 
for plugging and abandonment of wells will not be subject to an 
opportunity for a contested case hearing under the applicability 
of Texas Water Code, §27.0513(d)(3) or §55.201(i)(11)(C) be­
cause the application is not seeking an amendment to the type or 
amount of financial assurance. In order to maintain compatibility 
with the NRC’s requirements, the financial assurance for aquifer 
restoration is held under the requirements of the radioactive ma­
terials license. While the cost estimate for aquifer restoration will 
be established in a production area authorization, the financial 
assurance, based on that cost estimate, will be required under 
the license. The licensee’s financial assurance requirements are 
addressed in Chapter 336, Subchapter L and Chapter 37. Be­
cause the financial assurance for aquifer restoration is held un­
der the licensing requirements of Chapter 336, and the financial 
assurance for well plugging and abandonment is held under the 
area permit requirements of Chapter 331, an amendment appli­
cation for the production area authorization is not required and 
the exception in TWC, §27.0513(d)(3) or §55.201(i)(11)(C) would 
not be triggered for subsequent updates to financial assurance 
for aquifer restoration or well plugging and abandonment for in­
flation adjustments or cost increases. No changes were made 
in response to this comment. 
SUBCHAPTER S. FINANCIAL ASSURANCE 
FOR ON SITE DISPOSAL OF RADIOACTIVE 
SUBSTANCES AND COMMERCIAL NORM 
DISPOSAL 
30 TAC §37.9001 
STATUTORY AUTHORITY 
The amendment is adopted under Texas Water Code (TWC), 
§5.103, concerning Rules, and §5.105, concerning General Pol­
icy, which authorize the commission to adopt rules necessary to 
carry out its powers and duties under the TWC and other laws of 
the state. The amendment is also adopted under Texas Health 
and Safety Code (THSC), Chapter 401, concerning Radioac­
tive Materials and Other Sources of Radiation (also known as 
the Texas Radiation Control Act); §401.011, concerning Radia­
tion Control Agency, which authorizes the commission to reg­
ulate and license the disposal of radioactive substances, the 
processing or storage of low-level radioactive waste or natu­
rally occurring radioactive material, the recovery or processing 
of source material, and the processing of by-product material; 
§401.051, concerning Adoption of Rules and Guidelines, which 
authorizes the commission to adopt rules and guidelines relating 
to control of sources of radiation; §401.103, concerning Rules 
and Guidelines for Licensing and Registration, which authorizes 
the commission to adopt rules and guidelines that provide for li­
censing and registration for the control of sources of radiation; 
§401.104, concerning Licensing and Registration rules, which 
requires the commission to provide rules for licensing for the dis­
posal of radioactive substances; §401.202, concerning Regula­
tion of Low-Level Radioactive Waste Disposal, which authorizes 
the commission to regulate commercial processing and disposal 
of low-level radioactive waste; §401.262, concerning Manage­
ment of Certain By-Product Material, which provides the com­
mission authority to regulate by-product storage and processing 
facilities; and §401.412, concerning Commission Licensing Au­
thority, which authorizes the commission to issue licenses for the 
disposal of radioactive substances. 
The adopted amendment implements Senate Bill 1604, 80th 
Legislature, 2007; THSC, §§401.011, 401.051, 401.103, 
401.104, 401.151, 401.202, 401.262, 401.412, and 401.2625. 
This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency’s 
legal authority. 




Director, Environmental Law Division 
Texas Commission on Environmental Quality 
Effective date: March 12, 2009 
Proposal publication date: September 5, 2008 
For further information, please call: (512) 239-6090 
SUBCHAPTER T. FINANCIAL ASSURANCE 
FOR RADIOACTIVE SUBSTANCES AND 
AQUIFER RESTORATION 
30 TAC §§37.9030, 37.9035, 37.9040, 37.9045, 37.9050 
STATUTORY AUTHORITY 
The amendments are adopted under Texas Water Code (TWC), 
§5.103, concerning Rules, and §5.105, concerning General Pol­
icy, which authorize the commission to adopt rules necessary 
to carry out its powers and duties under TWC and other laws 
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of the state. The amendments are also adopted under Texas 
Health and Safety Code (THSC), Chapter 401, concerning Ra­
dioactive Materials and Other Sources of Radiation (also known 
as the Texas Radiation Control Act); §401.011, concerning Ra­
diation Control Agency, which authorizes the commission to reg­
ulate and license the disposal of radioactive substances, the 
processing or storage of low-level radioactive waste or natu­
rally occurring radioactive material, the recovery or processing 
of source material, and the processing of by-product material; 
§401.051, concerning Adoption of Rules and Guidelines, which 
authorizes the commission to adopt rules and guidelines relating 
to control of sources of radiation; §401.103, concerning Rules 
and Guidelines for Licensing and Registration, which authorizes 
the commission to adopt rules and guidelines that provide for li­
censing and registration for the control of sources of radiation; 
§401.104, concerning Licensing and Registration rules, which 
requires the commission to provide rules for licensing for the dis­
posal of radioactive substances; §401.202, concerning Regula­
tion of Low-Level Radioactive Waste Disposal, which authorizes 
the commission to regulate commercial processing and disposal 
of low-level radioactive waste; §401.262, concerning Manage­
ment of Certain By-Product Material, which provides the com­
mission authority to regulate by-product storage and processing 
facilities; and §401.412, concerning Commission Licensing Au­
thority, which authorizes the commission to issue licenses for the 
disposal of radioactive substances. 
The adopted amendments implement THSC, as amended by 
Senate Bill 1604, 80th Legislature, 2007; THSC, §§401.011, 
401.051, 401.103, 401.104, 401.151, 401.202, 401.262, 
401.412, and 401.2625. 
§37.9040. Submission of Documents. 
An owner or operator required by this subchapter to provide financial 
assurance for closure, post closure, corrective action, and liability cov­
erage must submit originally signed and effective financial assurance 
mechanisms to the executive director 60 days prior to the initial receipt, 
production or possession of radioactive substances or injection opera­
tions in a production area. 
§37.9045. Financial Assurance Requirements for Closure, Post Clo-
sure, and Corrective Action. 
(a) An owner or operator subject to this subchapter shall es­
tablish financial assurance for the closure, post closure, and corrective 
action of the facility that meets the requirements of this section, in ad­
dition to the requirements specified under Subchapters A, B, C, and 
D of this chapter (relating to General Financial Assurance Require­
ments; Financial Assurance Requirements for Closure, Post Closure, 
and Corrective Action; Financial Assurance Mechanisms for Closure, 
Post Closure, and Corrective Action; and Wording of the Mechanisms 
for Closure, Post Closure, and Corrective Action). 
(1) An owner or operator subject to this subchapter may use 
any of the mechanisms as specified in §37.9050 of this title (relating to 
Financial Assurance Mechanisms) to demonstrate financial assurance 
for closure, post closure, and corrective action. On a case-by-case ba­
sis, the executive director may approve other alternative financial as­
surance mechanisms. 
(2) The executive director will respond within 60 days af­
ter receiving a written request for a financial assurance reduction in 
accordance with §37.151 of this title (relating to Decrease in Current 
Cost Estimate). 
(3) An owner or operator may use multiple financial assur­
ance mechanisms provided in §37.41 of this title (relating to Use of 
Multiple Financial Assurance Mechanisms), but must use only those 
financial assurance mechanisms as specified in §37.9050 of this title. 
(4) The executive director may accept financial assurance 
established to meet requirements of other federal, state agencies, or lo­
cal governing bodies for closure or post closure, provided such mecha­
nism complies with the requirements of this chapter and the full amount 
of financial assurance required for the specific license is clearly iden­
tified and committed for use for the purposes of Chapter 336, Sub-
chapters G, H, L, and M of this title (relating to Decommissioning 
Standards; Licensing Requirements for Near-Surface Land Disposal 
of Low-Level Radioactive Waste; Licensing of Source Material Re­
covery and By-Product Material Disposal Facilities; and Licensing of 
Radioactive Substances Processing and Storage Facilities). 
(5) Proof of forfeiture must not be necessary to collect the 
financial assurance, so that in the event that the owner or operator does 
not provide acceptable replacement financial assurance within the re­
quired time prior to the expiration, cancellation, or termination of the 
financial assurance mechanism, the financial assurance provider shall 
pay the face amount of the financial assurance to the State of Texas for 
deposit to the credit of the perpetual care account. 
(6) All financial assurance required to be converted to 
cash by direction of the executive director under §§336.619, 336.736 
- 336.738, 336.1125, 336.1235, and 37.101 of this title (relating to 
Financial Assurance for Decommissioning; Funding for Disposal Site 
Closure and Stabilization; Funding for Institutional Control; Funding 
for Corrective Action; Financial Security Requirements; Financial 
Assurance for Storage and Processing; and Drawing on the Financial 
Assurance Mechanisms) and paragraph (5) of this subsection shall be 
payable to the State of Texas for deposit to the credit of the perpetual 
care account. 
(b) Financial assurance for aquifer restoration shall be pro­
vided in an amount no less than the cost estimate for aquifer restoration 
approved for each production area authorization. The executive direc­
tor shall have discretion to apply financial assurance approved for one 
production area to the restoration of any other production area. 
(c) The owner or operator shall comply with §37.71 of this title 
(relating to Incapacity of Owners or Operators, Guarantors, or Finan­
cial Institutions), except financial assurance must be established within 
30 days after such an event. 
§37.9050. Financial Assurance Mechanisms. 
(a) An owner or operator may satisfy the requirements of a 
fully funded trust or standby trust fund as provided in §37.201 of this 
title (relating to Trust Fund), except within 60 days following the ex­
ecutive director’s final review and approval of closure or post closure 
expenditures for reimbursement, release of funds shall occur. 
(b) An owner or operator may satisfy the requirements of a 
surety bond guaranteeing payment as provided in §37.211 of this title 
(relating to Surety Bond Guaranteeing Payment) except: 
(1) the surety must also be licensed in the State of Texas; 
(2) cancellation may not occur during the 90 days begin­
ning on the date of receipt of the notice of cancellation; and 
(3) the bond must guarantee that the owner or operator will 
provide alternate financial assurance within 30 days after receipt of a 
notice of cancellation of the bond. 
(c) An owner or operator may satisfy the requirements of an 
irrevocable standby letter of credit as provided in §37.231 of this title 
(relating to Irrevocable Standby Letter of Credit), except: 
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(1) the letter of credit shall be automatically extended un­
less the issuer provides notice of cancellation at least 90 days before 
the current expiration date. Under the terms of the letter of credit, the 
90 days shall begin on the date when both the owner or operator and the 
executive director have received the notice, as evidenced by the return 
receipts; and 
(2) in accordance with §37.231(h) of this title, the execu­
tive director shall draw on the letter of credit within 30 days after receipt 
of notice from the issuing institution that the letter of credit will not be 
extended, or within 60 days of an extension, if the owner or operator 
fails to establish and obtain approval of such alternate financial assur­
ance from the executive director. 
(d) A statement of intent may be used by a governmental entity 
subject to this subchapter. The statement of intent shall be subject to 
the executive director’s approval and shall include the following: 
(1) a statement that funds will be made immediately avail­
able upon demand by the executive director; 
(2) the signature of an authorized official who has the au­
thority to bind the governmental entity into a financial obligation, and 
has the authority to sign the statement of intent; 
(3) name of facility(ies), license number, and physical and 
mailing addresses; and 
(4) corresponding current cost estimates. 
(e) An owner or operator may satisfy the requirements of fi ­
nancial assurance by establishing an external sinking fund as specified 
in this subsection. An external sinking fund has two components: a 
sinking fund account and a financial assurance mechanism such that the 
total of both equals, at all times, the current cost estimate. A sinking 
fund account is an account segregated from the owner’s or operator’s 
assets and is outside the owner’s or operator’s administrative control. 
As the value of the sinking fund account increases, the value of the 
second financial assurance mechanism decreases. When the external 
sinking fund account is equal to the current cost estimate, the second 
financial assurance mechanism will no longer be required to be main­
tained. 
(1) An external sinking fund account shall be approved by 
the executive director and administered by a third party that is regulated 
and examined by a federal or state agency. 
(2) The external sinking fund is established and maintained 
by setting aside funds periodically, at least annually. 
(f) An owner or operator may satisfy the requirements of fi ­
nancial assurance by obtaining insurance that conforms to the require­
ments of this subsection, in addition to the requirements specified in 
Subchapters A and B of this chapter (relating to General Financial As­
surance Requirements; and Financial Assurance Requirements for Clo­
sure, Post Closure, and Corrective Action, respectively), and submit­
ting an originally-signed endorsement to the insurance policy to the 
executive director. 
(1) At a minimum, the insurer on the policy must be autho­
rized to transact  or be a surplus lines insurer eligible to engage in the 
business of insurance in Texas and have a minimum financial strength 
rating of "A" and a financial size category of "XV" as assigned by the 
A.M. Best Company. 
(2) The insurance policy must designate the commission as 
an additional insured. 
(3) The owner or operator must maintain the policy in full 
force and effect until the executive director consents to termination of 
the policy. Failure to pay the premium, without substitution of alternate 
financial assurance as specified in this subchapter, shall constitute a 
violation of these regulations, warranting such remedy as the executive 
director deems necessary. Such violation shall be deemed to begin 
upon receipt by the executive director of a notice of future cancellation, 
termination, or failure to renew due to nonpayment of the premium, 
rather than upon the date of expiration of the policy. 
(4) The policy must provide that the insurer may not can­
cel, terminate, or fail to renew the policy except for failure to pay the 
premium. The automatic renewal of the policy shall, at a minimum, 
provide the insured with the option of renewal at the face amount of the 
expiring policy. If there is a failure to pay the premium, the insurer may 
elect to cancel, terminate, or fail to renew the policy by sending notice 
by certified mail to the owner or operator and the executive director. 
Cancellation, termination, or failure to renew may not occur, however, 
during 120 days beginning with the date of receipt of the notice by both 
the executive director and the owner or operator, as evidenced by the 
return receipts. The policy must also provide that the insurer shall pay 
the face amount of the insurance policy to the State of Texas for deposit 
to the credit of the perpetual care account if the executive director does 
not approve acceptable replacement financial assurance within 90 days 
of receiving notice by certified mail from the insurer of its election to 
cancel, terminate, or not renew the policy. 
(5) The insurance policy may not contain an exclusion 
for intentional, willful, knowing, or deliberate noncompliance with a 
statute, regulation, order, notice, or government instruction. 
(6) The wording of the endorsement to the insurance pol­
icy must be identical to the wording specified in §37.9052 of this title 
(relating to Endorsement). 
(7) The insurance policy must be issued for a face amount 
at least equal to the current cost estimate for closure, post closure, or 
corrective action, except when a combination of mechanisms are used 
in accordance with §37.41 of this title (relating to Use of Multiple Fi­
nancial Assurance Mechanisms). Actual payments by the insurer shall 
not change the face amount, although the insurer’s future liability shall 
be lowered by the amount of the payments. 
(8) The insurance policy must guarantee that funds shall be 
available to provide for closure, post closure, or corrective action of the 
facility. The policy shall also guarantee that once closure, post closure, 
or corrective action begins, the issuer shall be responsible for paying 
out funds, up to an amount equal to the face amount of the policy, upon 
the direction of the executive director, to such party or parties as the 
executive director specifies. 
(9) An owner or operator or any other person authorized to 
perform closure, post closure, or corrective action may request reim­
bursement for closure, post closure, or corrective action expenditures 
by submitting itemized bills to the executive director. The request shall 
include an explanation of the expenses and all applicable itemized bills. 
The owner or operator may request reimbursement for partial closure 
only if the remaining value of the policy is sufficient to cover the max­
imum costs of closing the facility over its remaining operating life. 
Within 60 days after receiving bills for closure, post closure, or cor­
rective action activities, the executive director shall determine whether 
the closure, post closure, or corrective action expenditures are in ac­
cordance with the approved closure, post closure, or corrective action 
activities or are otherwise justified and, if so, shall instruct the insurer 
to make reimbursement in such amounts as the executive director spec­
ifies in writing. If the executive director has reason to believe that the 
maximum cost of closure, post closure, or corrective action over the 
remaining life of the facility will be greater than the face amount of 
the policy, the executive director may withhold reimbursement of such 
amounts as deemed prudent until the executive director determines, in 
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accordance with Subchapters A and B of this chapter, that the owner or 
operator is no longer required to maintain financial assurance require­
ments for closure, post closure, or corrective action of the facility. If 
the executive director does not instruct the insurer to make such reim­
bursements, the executive director shall provide the owner or operator 
with a detailed written statement of reasons. 
(10) Commencing on the date that liability to make pay­
ments pursuant to the policy accrues, the insurer will thereafter annu­
ally increase the face amount of the policy. Such increase must be 
equivalent to the face amount of the policy, less any payments made, 
multiplied by an amount equivalent to 85% of the most recent invest­
ment rate or of the equivalent coupon issue yield announced by the 
United States Treasury for 26-week Treasury securities. 
(11) Upon notification by the executive director that the in­
stitutional control period has begun, the insurer will pay the remaining 
face amount of the policy to the State of Texas for deposit to the credit 
of the perpetual care account. 
(g) This subsection applies only to owner or operators required 
to provide financial assurance under Chapter 336, Subchapter M of this 
title (relating to Licensing of Radioactive Substances Processing and 
Storage Facilities). Owners or operators required to provide financial 
assurance under Chapter 336, Subchapter M of this title may satisfy 
the requirements of financial assurance by demonstrating that it passes 
a financial test as provided in §37.251 of this title (relating to Financial 
Test), except the owner or operator which has issued rated bonds must 
also meet the criteria or paragraphs (1) and (3) of this subsection, or 
the owner or operator which has not issued rated bonds must also meet 
the criteria of paragraphs (2) and (3) of this subsection. 
(1) The owner or operator must have: 
(A) tangible net worth of at least ten times the total cur­
rent cost estimate (or the current amount required if a certification is 
used) for all closure activities; 
(B) assets located in the United States amounting to at 
least 90% of total assets or at least ten times the total current cost es­
timate (or the current amount required if a certification is used) for all 
closure activities; 
(C) a current rating for its most recent bond issuance of 
AAA, AA, or A as issued by Standard and Poor’s, or Aaa, Aa, A as 
issued by Moody’s; and 
(D) at least one class of equity securities registered un­
der the Securities Exchange Act of 1934. 
(2) The owner or operator must have: 
(A) tangible net worth greater than $10 million, or of 
at least ten times the total current cost estimate (or the current amount 
required if a certification is used) for all closure activities, whichever 
is greater; 
(B) assets located in the United States amounting to at 
least 90% of total assets or at least ten times the total current cost es­
timate (or the current amount required if a certification is used) for all 
closure activities; 
(C) a ratio of cash flow divided by total liabilities 
greater than 0.15; and 
(D) a ratio of total liabilities divided by net worth less 
than 1.5. 
(3) To demonstrate that the owner or operator meets the 
test, it must submit the following items to the executive director: 
(A) a letter signed by the owner’s or operator’s chief 
financial officer and worded identically to the wording specified in 
§37.9025(a) of this title (relating to Wording of Financial Assurance 
Mechanisms); and 
(B) a written guarantee, hereafter referred to as "self­
guarantee," signed by an authorized representative which meets the 
requirements specified in §37.261 of this title (relating to Corporate 
Guarantee). The wording of the self-guarantee shall be acceptable to 
the executive director and must include the following: 
(i) the owner or operator will fund and carry out the 
required closure or post closure activities, or upon issuance of an order 
by the executive director, the owner or operator will set up and fund 
a trust,  as  specified in §37.201 of this title (relating to Trust Fund) in 
the name of the owner or operator, in the amount of the current cost 
estimates; and 
(ii) if, at any time, the owner’s or operator’s most re­
cent bond issuance ceases to be rated in any category of "A" or above 
by either Standard and Poor’s or Moody’s, the owner or operator will 
provide notice in writing of such fact to the executive director within 20 
days after publication of the change by the rating service. If the owner’s 
or operator’s most recent bond issuance ceases to be rated in any cat­
egory of "A" or above by both Standard and Poor’s and Moody’s, the 
owner or operator no longer meets the requirements of paragraph (1) 
of this subsection. 
(h) This subsection only applies to owners or operators re­
quired to provide financial assurance under Chapter 336, Subchapter 
M of this title. A parent company controlling a majority of the voting 
stock of the owner or operator may satisfy the requirements of financial 
assurance by demonstrating that it passes a financial test as specified in 
§37.251 of this title, and by meeting the requirements of a corporate 
guarantee as specified in §37.261 of this title. The guarantor shall also 
comply with the requirements identified in this subsection. 
(1) The wording of the corporate guarantee as specified in 
§37.361 of this title (relating to Corporate Guarantee) shall also in­
clude: 
(A) the signatures of two officers of the owner or oper­
ator and two officers of the guarantor who are authorized to bind the 
respective entities; and 
(B) the corporate seals. 
(2) The guarantor shall also certify and submit to the exec­
utive director that the guarantor has: 
(A) majority control of the owner or operator; 
(B) full authority under the laws of the state under 
which it is incorporated and its articles of incorporation and bylaws to 
enter into this corporate guarantee; 
(C) full approval from its board of directors to enter into 
this corporate guarantee; and 
(D) authorization of each signatory. 
(i) A parent company guarantee may not be used in combina­
tion with other financial assurance mechanisms to satisfy the require­
ments of this subchapter. A financial test by the owner or operator may 
not be used in combination with any other financial assurance mecha­
nisms to satisfy the requirements of this subchapter or in any situation 
where the owner or operator has a parent company holding majority 
control of the voting stock of the company. 
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This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency’s 
legal authority. 




Director, Environmental Law Division 
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Effective date: March 12, 2009 
Proposal publication date: September 5, 2008 
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CHAPTER 39. PUBLIC NOTICE 
The Texas Commission on Environmental Quality (TCEQ, 
agency or commission) adopts amended §§39.403, 39.651, 
39.653, 39.702, 39.703, and 39.707; and adopts new §39.655. 
Sections 39.403, 39.651, 39.653, 39.655 39.702, 39.703, and 
39.707 are adopted without changes to the proposed text as pub­
lished in the September 5, 2008, issue of the Texas Register (33 
TexReg 7429) and will not be republished. 
BACKGROUND AND SUMMARY OF THE FACTUAL BASIS 
FOR THE ADOPTED RULES 
The changes adopted to this chapter are part of a larger adoption 
to revise the commission’s radiation control and underground in­
jection control (UIC) rules. The purpose of this rulemaking is to 
implement the remaining portions of Senate Bill (SB) 1604, 80th 
Legislature, 2007, its amendments to Texas Health and Safety 
Code (THSC), Chapter 401 (also known as the Texas Radia­
tion Control Act (TRCA)), Texas Water Code (TWC), Chapter 27 
(also known as the Injection Well Act), and House Bill (HB) 3838, 
80th Legislature, 2007. This rulemaking incorporates new provi­
sions for notice and contested case hearing opportunities related 
to Production Area Authorizations and UIC Area Permits, finan­
cial assurance requirements, and new state fees on gross re­
ceipts associated with the radioactive waste disposal. HB 3838 
specifically addresses the period between uranium exploration, 
which is regulated by the Railroad Commission of Texas (RRC), 
and permitting of injection wells for in situ uranium mining, which 
is regulated by TCEQ. HB 3838 requires TCEQ to establish a 
registration program for exploration wells permitted by the RRC 
that are used for development of the UIC area permit applica­
tion. In response to a previous petition for rulemaking, the com­
mission has also directed staff to review, seek stakeholder input 
on, and recommend revision of commission rules related to in 
situ uranium recovery. The adopted amendments to Chapter 39 
amend public notice requirements for applications for radioactive 
materials licenses, injection well permits and production area au­
thorizations, and aquifer exemptions. The rules clarify require­
ments for public notice of radioactive materials licenses, add re­
quirements for the provision of public notice for injection well per­
mits and production area authorizations to mineral interest own­
ers and groundwater conservation districts, and establish spe­
cific requirements for public notice of aquifer exemptions. 
Corresponding rulemaking is published in this issue of the Texas 
Register concerning 30 TAC Chapters 37, 55, 305, 331, and 336. 
SECTION BY SECTION DISCUSSION 
The commission adopts amendments to §39.403 to establish 
public notice requirements for aquifer exemptions. Under 
§331.13, the commission may identify exempted aquifers after 
notice and opportunity for a public hearing. However, there are 
no specific rules in Chapter 39 that specify the public notice re­
quirements applicable to the designation of exempted aquifers. 
Section 39.403 is amended to apply the public notice require­
ments of Chapter 39 to the designation of aquifer exemptions. 
The commission adopts the amendment to §39.403(a) to include 
"of this Section" to conform to Texas Register  requirements. The 
commission adopts the amendment to §39.403(b)(9) to correct 
the reference of Chapter 116, Subchapter C to Chapter 116, Sub­
chapter E. 
The commission adopts the amendment to §39.651 to address 
public notice requirements for Class III injection well permits. 
The adopted section would require that mailed notice of Class III 
injection well permits be mailed to persons who own the property 
on which the existing or proposed injection well facility is or will 
be located, if different from the applicant; landowners adjacent to 
the property on which  the existing or proposed injection well fa­
cility is or will be located; persons who own mineral rights under­
lying the existing or proposed injection well facility; and persons 
who own mineral rights underlying the tracts of land adjacent to 
the property on which  the existing or proposed injection  well  fa­
cility is or will be located. Currently, the requirement to provide 
mailed notice to mineral interest owners applies only to Class I 
injection well (waste disposal well) permits, and the commission 
intends to apply these same requirements to Class III injection 
well (wells used for the extraction of minerals) permit applica­
tions. In addition, under the adopted amendments, mailed no­
tice of both Class I and Class III injection well permit applications 
would be provided  to  any groundwater conservation district es­
tablished in the county in which the existing or proposed injection 
well facility is or will be located. These adopted mailed notice re­
quirements would apply to the Notice of Receipt of Application 
and Intent to Obtain a Permit under §39.651(c), the Notice of Ap­
plication and Preliminary Decision under §39.651(d), and Notice 
of Contested Case Hearing under §39.651(f). 
The commission adopts the amendment to §39.653 to provide 
similar mailed notice requirements for applications for produc­
tion area authorizations. The adopted amendment would require 
that mailed notice be provided to persons who own the property 
on which the existing or proposed production area is or will be 
located, if different from the applicant; landowners adjacent to 
the property on which the existing or proposed production area 
is or will be located; persons who own mineral rights underlying 
the existing or proposed production area and persons who own 
mineral rights underlying the tracts of land adjacent to the prop­
erty on which the existing or proposed production area is or will 
be located. In addition, under the adopted amendment, the pub­
lic notices under §39.653 would be provided to any groundwater 
conservation district established in the county in which the exist­
ing or proposed production area is or will  be  located.  The com­
mission adopts the amendment to §39.653(d)(1) to replace the 
acronym "SOAH" with "the State Office of Administrative Hear­
ings." 
The commission adopts new §39.655 to establish public no­
tice requirements for an aquifer exemption. Under adopted 
new §39.655, specific notice requirements would apply to a 
Notice of Aquifer Exemption, any Notice of Public Meeting 
on Aquifer Exemption, and any Notice of Contested Case on 
Aquifer Exemption. The commission intends that the manner for 
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newspaper publication of the notice of aquifer exemption be the 
same as required for the Notice of Application and Preliminary 
Decision of the injection well permit application associated with 
the aquifer exemption. And similarly, the recipients of the Notice 
of Aquifer Exemption should be the same as required for the 
Notice of Application and Preliminary Decision of the injection 
well permit application associated with the aquifer exemption. 
The commission adopts the amendment to §39.702 to estab­
lish that applications for initial issuance, major amendment, or 
renewal of a license under Chapter 336 are subject to Notice 
of Declaration of Administrative Completeness. Applications for 
minor amendments are not subject to this requirement. 
The commission adopts the amendment to §39.703 to clarify that 
the deadline to  file public comment for minor amendments is ei­
ther ten days from mailing of the public notice by the Office of 
the Chief Clerk, or ten days from the date of publication in the 
Texas Register for those applications for minor amendments of 
licenses for Chapter 336, Subchapters H and M. 
The commission adopts the amendment to §39.707 to correct 
the title of Subchapter L in subsection (a). 
FINAL REGULATORY IMPACT ANALYSIS DETERMINATION 
The commission adopts the rulemaking action under the reg­
ulatory analysis requirements of Texas Government Code, 
§2001.0225, and determined that the action is not subject 
to §2001.0225 because it does not meet the definition of "a 
major environmental rule" as defined in the statute. "A major 
environmental rule" means a rule, the specific intent of which, 
is to protect the environment or reduce risks to human health 
from environmental exposure and that may adversely affect 
in a material way the economy, a sector of the economy, 
productivity, competition, jobs, the environment, or the public 
health and safety of the state or a sector of the state. The 
adopted rulemaking action implements legislative requirements 
in SB 1604, transferring responsibilities for the regulation of 
source material recovery, by-product disposal, and commer­
cial radioactive substances storage and processing from the 
Department of State Health Services to the commission and 
amends the UIC program requirements for in situ recovery of 
uranium. The adopted rules to Chapter 39 amend public notice 
requirements for applications for radioactive materials licenses, 
injection well permits and production area authorizations, and 
aquifer exemptions. The adopted rules clarify requirements for 
public notice of radioactive materials licenses, add requirements 
for the provision of public notice for injection well permits and 
production area authorizations to mineral interest owners and 
groundwater conservation districts, and establish specific re­
quirements for public notice of aquifer exemptions. The adopted 
rules to Chapter 39 are not anticipated to adversely affect in a 
material way the economy, a sector of the economy, productivity, 
competition, jobs, the environment, or the public health and 
safety of the state or a sector of the state, because the adopted 
rules apply only to procedural requirements for providing public 
notice. The adopted rulemaking action also amends technical 
requirements for the radioactive material licensing programs 
and establishes fees for applications and waste disposal in 
Chapter 336, amends technical requirements for injection 
wells and other wells for in situ uranium recovery in Chapter 
331, amends financial assurance requirements in Chapter 37, 
amends public participation requirements in Chapter 55, and 
amends application requirements in Chapter 305. 
Furthermore, the adopted rulemaking action does not meet any 
of the four applicability requirements listed in Texas Government 
Code, §2001.0225(a). Texas Government Code, §2001.0225 
only applies to a major environmental rule, the result of which 
is to: (1) exceed a standard set by federal law, unless the rule 
is specifically required by state  law;  (2) exceed an express re­
quirement of state law, unless the rule is specifically required by 
federal law; (3) exceed a requirement of a delegation agreement 
or contract between the state and an agency or representative 
of the federal government to implement a state and federal pro­
gram; or (4) adopt a rule solely under the general powers of the 
agency instead of under a specific state law. The adopted rule-
making action does not exceed a standard set by federal law, 
an express requirement of state law, a requirement of a delega­
tion agreement, nor does it adopt a rule solely under the general 
powers of the agency. 
THSC, Chapter 401, authorizes the commission to regulate 
the disposal of most radioactive substances in Texas. THSC, 
§§401.051, 401.103, 401.104, and 401.412 authorize the com­
mission to adopt rules for the control of sources of radiation 
and the licensing of the disposal of radioactive substances. In 
addition, the State of Texas is an "Agreement State" authorized 
by the United States Nuclear Regulatory Commission (NRC) 
to administer a radiation control program under the Atomic 
Energy Act of 1954, as amended (Atomic Energy Act). The 
commission’s UIC program is authorized by the United States 
Environmental Protection Agency and the adopted changes 
to public notice for injection well permits,  production area au­
thorizations, and exempt aquifers do not exceed a standard 
of federal law or requirement of a delegation agreement. The 
adopted rules do not exceed a federal standard and are com­
patible with federal law. 
The adopted rules do not exceed an express requirement 
of state law. THSC, Chapter 401, establishes general re­
quirements, including requirements for public notices, for the 
licensing and disposal of radioactive substances, source mate­
rial recovery, and commercial radioactive substances storage 
and processing. TWC, Chapter 27, establishes requirements 
for the commission’s UIC program and TWC, §5.553, requires 
the commission to establish requirements for public notice by 
rule. The purpose of the rulemaking is to implement public 
notice requirements consistent with THSC, Chapter 401 and 
TWC, Chapters 5 and 27. 
The adopted rules are compatible with the requirements of a del­
egation agreement or contract between the state and an agency 
of the federal government. The State of Texas has been desig­
nated as an "Agreement State" by the NRC under the authority 
of the Atomic Energy Act. The Atomic Energy Act requires that 
the NRC find that the state radiation control program is compat­
ible with the NRC requirements for the regulation of radioactive 
materials and is adequate to protect health and safety. Under 
the Agreement Between the United States Nuclear Regulatory 
Commission and the State of Texas for Discontinuance of Cer-
tain Commission Regulatory Authority and Responsibility Within 
the State Pursuant to Section 274 of the Atomic Energy Act of 
1954, as Amended, NRC requirements must be implemented 
to maintain a compatible state program for protection against 
hazards of radiation. The adopted rules are compatible with the 
NRC requirements and the requirements for retaining status as 
an "Agreement State." The commission’s UIC program is autho­
rized by the United States Environmental Protection Agency, and 
the public notice requirements are compatible with the state’s 
delegation of the UIC program. 
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The rules are adopted under specific laws. THSC, §§401.051, 
401.103, 401.104, and 401.412 authorize the commission to 
adopt rules for the control of sources of radiation and the licens­
ing of the disposal of radioactive substances. TWC, §27.019 
requires the commission to adopt rules reasonably required to 
implement the Injection Well Act, and TWC, §5.553 requires the 
commission to establish requirements for the form, content and 
manner of publication of public notice. 
The commission invited public comments regarding the draft reg­
ulatory impact analysis during the public comment period. No 
comments were received on the draft regulatory impact analy­
sis. 
TAKINGS IMPACT ASSESSMENT 
The commission evaluated these adopted rules and performed 
a preliminary assessment of whether the Private Real Property 
Rights Preservation Act, Texas Government Code, Chapter 
2007 is applicable. The commission’s preliminary assessment is 
that implementation of these adopted rules would not constitute 
a taking of real property. 
The purpose of these adopted rules is to provide clarifying 
changes to the public notice requirements for radioactive mate­
rial licenses, to require public notice of injection well activities to 
mineral interest owners and groundwater conservation districts, 
and to establish public notice requirements for aquifer exemp­
tions. The adopted rules to Chapter 39 would substantially 
advance this purpose by amending the commission public 
notice requirements. 
Promulgation and enforcement of these adopted rules would be 
neither a statutory nor a constitutional taking of private real prop­
erty. The adopted rules do not affect a landowner’s rights in pri­
vate real property because this rulemaking action does not con­
stitutionally burden, nor restrict or limit, the owner’s right to prop­
erty and reduce its value by 25% or more beyond which would 
otherwise exist in the absence of the regulations. The adopted 
rules amend public notice requirements for permit and license 
applications and do not affect real property. The adopted rules 
only amend specific requirements for how public notice is pro­
vided and do not establish new permitting or licensing programs. 
Therefore, the adopted rules do not affect real property in a man­
ner that is different than would have been affected without these 
revisions. 
CONSISTENCY WITH THE COASTAL MANAGEMENT PRO­
GRAM 
The commission invited public comment regarding the consis­
tency with the coastal management program during the public 
comment period. No comments were received on the coastal 
management program. 
PUBLIC COMMENT 
The commission held a public hearing on September 16, 
2008. The public comment period closed on October 6, 2008. 
The commission received comments from Blackburn Carter 
(BC), Kelly Hart & Hallman (KHH), Mesteña Uranium L.L.C. 
(Mesteña), the Lone Star Chapter of the Sierra Club (Sierra 
Club), Texas Mining and Reclamation Association (TMRA), and 
URI, Inc. (URI). 
RESPONSE TO COMMENTS 
General Notice Requirements 
BC  commented  that  this  is  the time to extend notice require­
ments to the exploration phase of in situ uranium mining. BC 
stated that the public should have information appropriate to an­
swer questions at each step of the process and the information 
should be made available to groundwater conservation districts. 
Because the TCEQ does not regulate the exploration process 
and does not  issue an exploration  permit, the TCEQ cannot es­
tablish public notice requirements for an exploration permit. The 
RRC regulates exploration. No changes were made in response 
to this comment. 
BC commented that an application to amend restoration table 
values or timetables should be subject to notice and reviewed 
by the public. 
Any application for a production area authorization is subject to 
public notice requirements of Chapter 39. Two notices will be 
issued for a production area authorization: a notice of receipt of 
the application and intent to obtain a permit will be issued when 
an application is determined to be administratively complete; and 
if the executive director recommends approval of the application, 
a Notice of Application and Preliminary Decision. An application 
for a production area authorization must be made available to 
the public in a public location in the county in which the proposed 
production area is located. An application is also a public record 
and is available under the Public Information Act at the TCEQ 
offices in Austin. No changes were made in response to this 
comment. 
BC commented that the concept of a third-party expert provided 
in §331.108 is troublesome and should be subject to notice re­
quirements and an opportunity to comment. 
All applications for production area authorizations are subject to 
public notice and an opportunity to comment even if the exec­
utive director uses the recommendation of a third-party expert 
under the provisions of §331.108. No changes were made in re­
sponse to this comment. 
BC commented that notice alone is not enough, public access 
to information is equally important and that the adequacy and 
completeness of the information provided to the public at each 
step of the process is critical. 
The commission agrees with the comment. An application for 
a Class III permit, an application for a production authorization, 
and a request to designate an exempt aquifer must be made 
available to the public in a public location within the county in 
which the proposed facility is located. An application is a public 
record and is available to the public under the Public Information 
Act at the  TCEQ  offices in Austin. Maintaining an application 
that is available to the public and an opportunity for the public to 
comment on the application can provide the executive director 
and the commission with additional information from the public 
that may not be reflected in the  application in making a  decision  
on whether to approve an application. 
Notice to Mineral Interest Owners 
KHH and TMRA commented that the rules should not require 
that public notice be sent to adjacent mineral rights owners for 
Class III injection well permit applications because the wells are 
not used to inject waste. TMRA and URI commented that ad­
jacent mineral owners cannot be affected by Class III uranium 
recovery activities. TMRA and URI commented that proposed 
§39.653(b)(4) and (c)(4) should be deleted. TMRA also com­
mented that §39.651(c)(4) should be changed to eliminate the 
applicability of the provision for Class III injection wells. 
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The commission does not agree with the comment and intends 
to require that public notice be mailed to mineral rights owners 
underlying and adjacent to a proposed Class III permitted area 
and to a proposed production area.  Because Class  III  injection  
operations inject fluids into a formation that is mineral bearing, 
adjacent mineral owners may be interested or affected by the 
injection operations. For example, mineral rights owners may 
be interested that the designation of the boundaries of a permit 
area or production area are appropriate to assure their rights are 
not affected, that the protections to assure confinement of min­
ing fluids are adequate, and that monitor wells are appropriately 
established. No changes were made in response to these com­
ments. 
TMRA commented that mineral rights owners are not reflected 
in county tax rolls and that an applicant will not be able to comply 
with the "safe haven" requirements of TWC, §27.018(c). 
The commission does not agree with the comment. Some tax­
ing authorities may impose a tax on producing mineral interests, 
and the mineral owner could be reflected in county tax rolls. The 
public notice required under TWC, §27.018(c) only applies to the 
notice of a contested case hearing. The commission is adopting 
requirements to provide mailed notice for the notice of receipt 
of application and intent to obtain permit and for the notice of 
application and preliminary decision. These are notice require­
ments in the earlier stages of the application process. In the 
event of a contested case hearing on an application, the com­
mission or other party must place evidence in the record that the 
notice of the hearing was mailed to the address of the affected 
person included in the appropriate county tax rolls at the time 
of mailing. The commission has required that public notice be 
provided to adjacent mineral interest owners for Class I injec­
tion well permit applications for over seven years, and there has 
not been a problem in complying with TWC, §27.018(c) in con­
tested case hearings on Class I injection well permit applications. 
TWC, §27.018(c) reflects the possibility that the owners of prop­
erty can change from the time that initial notices associated with 
an application are provided to the time a contested case hearing 
is held on an application to ensure that the notice of the hear­
ing is provided to the current property owners as reflected in the 
county tax rolls at the time of the mailing. To comply with TWC, 
§27.018(c), the applicant should check with the most current tax 
rolls to assure that the mailing list for the notice of the contested 
case hearing includes the names of the affected persons on the 
appropriate county tax rolls at the time of mailing. If notice is 
provided to additional persons that are not reflected on the ap­
propriate tax rolls, the applicant would still be in compliance with 
TWC, §27.018(c). No changes were made in response to this 
comment. 
KHH and URI commented that it is burdensome to develop a 
mailing list of mineral rights owners because of the large areas 
involved and the fragmented nature of mineral rights ownership. 
The commission does not agree that providing notice to adjacent 
mineral rights owners is overly burdensome. Mineral interests 
may get fragmented, but identifying mineral rights and locating 
mineral rights owners is common in Texas for the oil, gas, and 
mineral extraction industry. Experienced land men can locate 
mineral deeds in county records office to identify the appropriate 
recipients of the notice. In fact, much of this information should 
already be available to a uranium mining operator as the op­
erator may be required to enter a lease with the mineral rights 
owners for the exploration and development of the uranium. In 
addition, all in situ uranium mining operations have a Class I 
injection well for waste disposal purposes, and existing notice 
requirements already require the identification of mineral rights 
owners for applications for the Class I injection well permit ap­
plication. It should not be too difficult to expand the list of notice 
recipients for a Class I injection well permit application, if nec­
essary, to include the mineral rights owners adjacent to a pro­
posed Class III injection well permitted area or production area. 
No changes were made in response to this comment. 
Sierra Club commented that the notice of applications for ra­
dioactive material licenses for uranium recovery also be sent to 
groundwater conservation districts and mineral rights owners. 
The commission does not agree with the comment. Because 
the Class III injection well permit and production area authoriza­
tion applications involve subsurface injection, it is appropriate to 
include mineral rights owners and groundwater districts on the 
notices associated with those applications. A radioactive mate­
rial license involves the activities on the surface. Mineral interest 
owners and groundwater conservation districts would already be 
included in the injection well permit applications, and any individ­
ual or district can make a request to be included on the  mailing  
list for a particular radioactive material license application or a 
county-wide mailing list for all applications within a county. No 
changes were made in response to this comment. 
Mailed Notice Requirements 
TMRA commented that the proposed language in §39.651(c)(4) 
is problematic because it requires notice be provided to "persons 
who own  the property"  which is overly broad and should be lim­
ited to the owners of present possessory surface interests. 
The commission does not agree with the comment that the lan­
guage is problematic. The existing notice rule has used the 
phrase "persons who own the property" for over seven years 
without any problems of coverage. By providing notice of the 
application to "persons who own the property" on which an ex­
isting or proposed facility is or will be located, the commission is 
attempting to give notice to any person who may be affected by 
the granting of the permit under TWC, §5.115(b). Because pro­
viding notice to "persons who own the property" is attempting 
to provide the notice to those who may be affected by the ap­
plication, the commission does agree that ownership connotes 
a present possessory interest in the property and an ability to 
control the property in question. Therefore, an applicant would 
not have to identify owners of future interests in property for pur­
poses of developing an adjacent landowner mailing list as part 
of the application. No changes were made to this comment. 
TMRA commented that proposed §39.653(b)(1) should be 
deleted because there is no reason to provide notice to surface 
owners of a production area authorization when these same 
owners already were provided notice of the Class III injection 
well area permit application. 
The commission does not agree that §39.653(b)(1) should be 
deleted. Although someone may have received notice of a Class 
III injection well area permit application, the person who owns 
the property on which an existing or proposed production area 
is located may change from the time a permittee applies for and 
obtains a Class III injection well area permit to the time the per­
mittee applies for a particular production area authorization. In 
addition, a Class III injection well area permit does not address 
all of the same issues or requirements that are addressed in a 
production area authorization. The owner of the property may 
be interested in the specific requirements of the production area 
authorization, such as monitor well requirements and restoration 
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table values. No changes were made in response to this com­
ment. 
TMRA commented that proposed §39.653(b)(2) should use the 
term "persons who own land" instead of the term "landowners" 
for consistency purposes. 
The commission does not agree with the comment. Although 
the commission does equate the phrase "person who owns the 
property" with the term "landowner," the rule language does 
not need revision for consistency sake. Existing language in 
§39.651(c)(4)(A) has used "persons who own the property" on 
which a facility is located, if different than the applicant, for Class 
I injection well permit applications. And, §39.651(c)(4)(B) has 
used "landowners" adjacent to the facility for Class I injection 
well permit applications. These notice requirements have been 
used successfully without problems in identifying the appropri­
ate notice recipient. The commission’s adopted rules carry out 
the same mailed notice requirements that are currently applied 
to Class I injection well permit applications to Class III injection 
well permit and production area authorization applications. No 
change has been made in response to this comment. 
Notice to Groundwater Conservation Districts 
Mesteña, Sierra Club, and TMRA expressed agreement with the 
inclusion of a local groundwater district as a recipient of mailed 
notice for Class III injection well permit applications and produc­
tion area authorization applications. 
The commission acknowledges the support for this requirement. 
Comment period for minor amendments 
Sierra Club commented that applications for minor amendments 
of radioactive materials licenses should be subject to a 30-day 
comment period after the date of Texas Register publication in­
stead of a ten-day period. 
The commission does not agree with the comment. A ten-day 
comment period is appropriate for an application for a minor 
amendment. The commission is adopting new requirements for 
establishing the types of license changes that would be con­
sidered minor amendments. Generally, minor amendments are 
changes that do not have any potential impact on public health 
and safety, worker safety, or environmental health; that enhance 
protection of health, safety, and the environment; or that have 
been previously subject to review and environmental analysis. 
Because of the types of license changes that can be made by 
a minor amendment, a ten-day comment period is appropriate. 
No changes have been made in response to this comment. 
SUBCHAPTER H. APPLICABILITY AND 
GENERAL PROVISIONS 
30 TAC §39.403 
STATUTORY AUTHORITY 
The amendment is adopted under Texas Water Code (TWC), 
§5.103, concerning Rules, and §5.105, concerning General 
Policy, which authorize the commission to adopt rules neces­
sary to carry out its powers and duties under the TWC and 
other laws of the state. The amendment is adopted under 
TWC, §27.019, which requires the commission to adopt rules 
reasonably required for the performance of duties and functions 
under the Injection Well Act; and §27.0513, which requires the 
commission to establish rules for procedural, application and 
technical requirements for production area authorizations. The 
amendment is also adopted under Texas Health and Safety 
Code (THSC), Chapter 401, concerning Radioactive Materials 
and Other Sources of Radiation (also known as the Texas 
Radiation Control Act); §401.011, concerning Radiation Control 
Agency, which authorizes the commission to regulate and 
license the disposal of radioactive substances, the processing 
or storage of low-level radioactive waste or naturally occurring 
radioactive material, the recovery or processing of source 
material, and the processing of by-product material; §401.051, 
concerning Adoption of Rules and Guidelines, which authorizes 
the commission to adopt rules and guidelines relating to con­
trol of sources of radiation; §401.103, concerning Rules and 
Guidelines for Licensing and Registration, which authorizes 
the commission to adopt rules and guidelines that provide for 
licensing and registration for the control of sources of radiation; 
§401.104, concerning Licensing and Registration rules, which 
requires the commission to provide rules for licensing for the 
disposal of radioactive substances; §401.202, concerning 
Regulation of Low-Level Radioactive Waste Disposal, which au­
thorizes the commission to regulate commercial processing and 
disposal of low-level radioactive waste; §401.262, concerning 
Management of Certain By-Product Material, which provides 
the commission authority to regulate by-product storage and 
processing facilities; and §401.412, concerning Commission 
Licensing Authority, which authorizes the commission to issue 
licenses for the disposal of radioactive substances. 
The adopted amendment implements Senate Bill 1604, 80th 
Legislature, 2007; THSC, §§401.011, 401.051, 401.103, 
401.104, 401.151, 401.202, 401.262, 401.412, and 401.2625; 
and TWC, §27.0513. 
This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency’s 
legal authority. 




Director, Environmental Law Division 
Texas Commission on Environmental Quality 
Effective date: March 12, 2009 
Proposal publication date: September 5, 2008 
For further information, please call: (512) 239-6090 
SUBCHAPTER L. PUBLIC NOTICE OF 
INJECTION WELL AND OTHER SPECIFIC 
APPLICATIONS 
30 TAC §§39.651, 39.653, 39.655 
STATUTORY AUTHORITY 
The amendments and new section are adopted under Texas 
Water Code (TWC), §5.103, concerning Rules, and §5.105, 
concerning General Policy, which authorize the commission to 
adopt rules necessary to carry out its powers and duties under 
the TWC and other laws of the state. The amendments and 
new section are adopted under TWC, §27.019, which requires 
the commission to adopt rules reasonably required for the 
performance of duties and functions under the Injection Well 
Act; and §27.0513, which requires the commission to establish 
rules for procedural, application and technical requirements 
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for production area authorizations. The amendments and new 
section are also adopted under Texas Health and Safety Code 
(THSC), Chapter 401, concerning Radioactive Materials and 
Other Sources of Radiation (also known as the Texas Radiation 
Control Act); §401.011, concerning Radiation Control Agency, 
which authorizes the commission to regulate and license the 
disposal of radioactive substances, the processing or storage 
of low-level radioactive waste or naturally occurring radioactive 
material, the recovery or processing of source material, and the 
processing of by-product material; §401.051, concerning Adop­
tion of Rules and Guidelines, which authorizes the commission 
to adopt rules and guidelines relating to control of sources 
of radiation; §401.103, concerning Rules and Guidelines for 
Licensing and Registration, which authorizes the commission 
to adopt rules and guidelines that provide for licensing and 
registration for the control of sources of radiation; §401.104, 
concerning Licensing and Registration rules, which requires 
the commission to provide rules for licensing for the disposal 
of radioactive substances; §401.202, concerning Regulation of 
Low-Level Radioactive Waste Disposal, which authorizes the 
commission to regulate commercial processing and disposal of 
low-level radioactive waste; §401.262, concerning Management 
of Certain By-Product Material, which provides the commis­
sion authority to regulate by-product storage and processing 
facilities; and §401.412, concerning Commission Licensing 
Authority, which authorizes the commission to issue licenses for 
the disposal of radioactive substances. 
The adopted amendments and new section implement Senate 
Bill 1604, 80th Legislature, 2007; THSC, §§401.011, 401.051, 
401.103, 401.104, 401.151, 401.202, 401.262, 401.412, and 
401.2625; and TWC, §27.0513. 
This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency’s 
legal authority. 




Director, Environmental Law Division 
Texas Commission on Environmental Quality 
Effective date: March 12, 2009 
Proposal publication date: September 5, 2008 
For further information, please call: (512) 239-6090 
SUBCHAPTER M. PUBLIC NOTICE FOR 
RADIOACTIVE MATERIAL LICENSES 
30 TAC §§39.702, 39.703, 39.707 
STATUTORY AUTHORITY 
The amendments are adopted under Texas Water Code (TWC), 
§5.103, concerning Rules, and §5.105, concerning General 
Policy, which authorize the commission to adopt rules neces­
sary to carry out its powers and duties under the TWC and 
other laws of the state. The amendments are adopted under 
TWC, §27.019, which requires the commission to adopt rules 
reasonably required for the performance of duties and functions 
under the Injection Well Act; and §27.0513, which requires 
the commission to establish rules for procedural, application 
and technical requirements for production area authorizations. 
The amendments are also adopted under Texas Health and 
Safety Code (THSC), Chapter 401, concerning Radioactive 
Materials and Other Sources of Radiation (also known as the 
Texas Radiation Control Act); §401.011, concerning Radiation 
Control Agency, which authorizes the commission to regulate 
and license the disposal of radioactive substances, the pro­
cessing or storage of low-level radioactive waste or naturally 
occurring radioactive material, the recovery or processing of 
source material, and the processing of by-product material; 
§401.051, concerning Adoption of Rules and Guidelines, which 
authorizes the commission to adopt rules and guidelines relating 
to control of sources of radiation; §401.103, concerning Rules 
and Guidelines for Licensing and Registration, which authorizes 
the commission to adopt rules and guidelines that provide for 
licensing and registration for the control of sources of radiation; 
§401.104, concerning Licensing and Registration rules, which 
requires the commission to provide rules for licensing for the 
disposal of radioactive substances; §401.202, concerning 
Regulation of Low-Level Radioactive Waste Disposal, which au­
thorizes the commission to regulate commercial processing and 
disposal of low-level radioactive waste; §401.262, concerning 
Management of Certain By-Product Material, which provides 
the commission authority to regulate by-product storage and 
processing facilities; and §401.412, concerning Commission 
Licensing Authority, which authorizes the commission to issue 
licenses for the disposal of radioactive substances. 
The adopted amendments implement Senate Bill 1604, 80th 
Legislature, 2007; THSC, §§401.011, 401.051, 401.103, 
401.104, 401.151, 401.202, 401.262, 401.412, and 401.2625; 
and TWC, §27.0513. 
This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency’s 
legal authority. 




Director, Environmental Law Division 
Texas Commission on Environmental Quality 
Effective date: March 12, 2009 
Proposal publication date: September 5, 2008 
For further information, please call: (512) 239-6090 
CHAPTER 55. REQUESTS FOR 
RECONSIDERATION AND CONTESTED 
CASE HEARINGS; PUBLIC COMMENT 
SUBCHAPTER F. REQUESTS FOR 
RECONSIDERATION OR CONTESTED CASE 
HEARING 
30 TAC §55.201 
The Texas Commission on Environmental Quality (TCEQ, 
agency or commission) adopts an amendment to §55.201 with 
changes to the proposed text as published in the September 5, 
2008, issue of the Texas Register (33 TexReg 7423) and will be 
republished. 
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BACKGROUND AND SUMMARY OF THE FACTUAL BASIS 
FOR THE ADOPTED RULE 
The changes adopted to this chapter are part of a larger adoption 
to revise the commission’s radiation control and underground in­
jection control (UIC) rules. The purpose of this rulemaking is to 
implement the remaining portions of Senate Bill (SB) 1604, 80th 
Legislature, 2007, its amendments to Texas Health and Safety 
Code (THSC), Chapter 401 (also known as the Texas Radia­
tion Control Act (TRCA)), and House Bill (HB) 3838, 80th Leg­
islature, 2007. This rulemaking incorporates new provisions for 
notice and contested case hearing opportunities related to Pro­
duction Area Authorizations and UIC Area Permits, financial as­
surance requirements, and new state fees on gross receipts as­
sociated with the radioactive waste disposal. HB 3838 specifi ­
cally addresses the period between uranium exploration, which 
is regulated by the Railroad Commission of Texas (RRC), and 
permitting of injection wells for in situ uranium mining, which is 
regulated by TCEQ. HB 3838 requires TCEQ to establish a reg­
istration program for exploration wells permitted by the RRC that 
are used for development of the UIC area permit application. In 
response to a previous petition for rulemaking, the commission 
has also directed staff to review, seek stakeholder input on, and 
recommend revision of commission rules related to in situ ura­
nium recovery. 
Corresponding rulemaking is published in this issue of the Texas 
Register concerning 30 TAC Chapters 37, 39, 305, 331, and 336. 
SECTION DISCUSSION 
The commission adopts the amendment to §55.201 to imple­
ment Texas Water Code (TWC), §27.0513(d), which was added 
to the TWC through passage of SB 1604. Under adopted 
§55.201(i)(11), there is no opportunity for a contested case 
hearing on an application for a production area authorization, 
unless the authorization seeks to amend a restoration table 
value as provided in §331.107(g), addresses the initial estab­
lishment of monitor wells unless the executive director uses 
the recommendations of an independent third-party expert, or 
amends the type or amount of financial assurance required 
for groundwater restoration or plugging and abandonment. 
Qualifications and requirements for the use of an independent 
third-party expert are addressed elsewhere in this rulemaking. 
The commission does point out that the requirements of TWC, 
§27.0513(d)(3) do not apply to the initial establishment of the 
cost estimates for aquifer restoration or plugging and aban­
donment of wells. And, under existing permit and radioactive 
material licensing program requirements, the amount of re­
quired financial assurance for closure activities including aquifer 
restoration and well plugging abandonment can be increased 
without the submission of a license, permit, or production area 
authorization application. That is, the permits, licenses and 
rules require automatic increases based on current cost esti­
mates for the various activities requiring financial assurance. 
Furthermore, the commission does not consider the intent of 
this rule to apply to pure economic adjustments in the amount 
of financial assurance based solely on the annual inflation rate 
adjustment required under §37.131 or reductions in the amount 
of financial assurance required when the permittee plugs and 
abandons wells for which financial assurance is required. In 
response to comments, the commission has made two changes 
to §55.201 to clarify that it is the application for the production 
area authorization that seeks amendment under §55.201(i)(11) 
and to add the word "table" before "value" in §55.201(i)(11)(A). 
FINAL REGULATORY IMPACT ANALYSIS DETERMINATION 
The commission adopts the rulemaking action under the reg­
ulatory analysis requirements of Texas Government Code, 
§2001.0225, and determined that the action is not subject 
to §2001.0225 because it does not meet the definition of "a 
major environmental rule" as defined in the statute. "A major 
environmental rule" means a rule, the specific intent of which, 
is to protect the environment or reduce risks to human health 
from environmental exposure and that may adversely affect in a 
material way the economy, a sector of the economy, productivity, 
competition, jobs, the environment, or the public health and 
safety of the state or a sector of the state. This rulemaking 
action implements SB 1604, establishing requirements for 
production area authorizations for in situ recovery of uranium. 
The adopted amendment to Chapter 55 is not anticipated to 
adversely affect in a material way the economy, a sector of the 
economy, productivity, competition, jobs, the environment, or 
the public health and safety of the state or a sector of the state, 
because the amendment affects only procedural requirements 
for participating in a contested case hearing on a production 
area authorization application. The rulemaking action also 
amends requirements for in situ recovery of uranium in Chap­
ter 331, amends technical requirements and for radioactive 
materials licenses and establishes fees for applications and 
waste disposal in Chapter 336, amends license application 
requirements and permit term limits in Chapter 305, amends 
financial assurance requirements in Chapter 37, and amends 
public notice requirements in Chapter 39. 
Furthermore, the rulemaking action does not meet any of the 
four applicability requirements listed in Texas Government Code, 
§2001.0225(a). Texas Government Code, §2001.0225 only ap­
plies to a major environmental rule, the result of which is to: 1) 
exceed a standard set by federal law, unless the rule is specifi ­
cally required by state law; 2) exceed an express requirement of 
state law, unless the rule is specifically required by federal law; 
3) exceed a requirement of a delegation agreement or contract 
between the state and an agency or representative of the fed­
eral government to implement a state and federal program; or 
4) adopt a rule solely under the general powers of the agency 
instead of under a specific state law. The rulemaking action 
does not exceed a standard set by federal law, an express re­
quirement of state law, a requirement of a delegation agreement, 
nor does it adopt a rule solely under the general powers of the 
agency. 
The commission’s UIC program is authorized by the United 
States Environmental Protection Agency and the adopted 
changes for injection well permits, production area authoriza­
tions, and exempt aquifers do not exceed a standard of federal 
law or requirement of a delegation agreement. There are 
no federal standards for production area authorizations. The 
adopted rulemaking is compatible with federal law. 
The adopted rule does not exceed a requirement of state law. 
TWC, Chapter 27, the Injection Well Act, establishes require­
ments for the commission’s UIC program. SB 1604 amended the 
Injection Well Act to establish requirements for production area 
authorizations and for determining when production area autho­
rization applications are subject to an opportunity for participa­
tion in a contested case hearing. The purpose of the rulemaking 
is to implement requirements consistent with TWC, Chapter 27, 
as amended by SB 1604. 
The adopted rule is compatible with the requirements of a dele­
gation agreement or contract between the state and an agency 
of the federal government. The commission’s UIC program is au-
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thorized by the United States Environmental Protection Agency, 
and the adopted rule is compatible with the state’s delegation of 
the UIC program. 
The adopted rule is adopted under specific laws. TWC, Chapter 
27, establishes requirements for the commission’s UIC program 
and TWC, §27.019, requires the commission to adopt rules rea­
sonably required to implement the Injection Well Act, and TWC, 
§27.0513 authorizes the commission to adopt rules to establish 
requirements for production area authorizations. 
The commission invited public comments regarding the draft reg­
ulatory impact analysis during the public comment period. No 
comments were received on the draft regulatory impact analy­
sis. 
TAKINGS IMPACT ASSESSMENT 
The commission evaluated the rule and performed a preliminary 
assessment of whether the Private Real Property Rights Preser­
vation Act, Texas Government Code, Chapter 2007 is applicable. 
The commission’s preliminary assessment is that implementa­
tion of the adopted rule would not constitute a taking of real prop­
erty. 
The purpose of the adopted rule is to implement legislative re­
quirements in SB 1604, establishing requirements for production 
area authorizations for in situ recovery of uranium. The adopted 
rule would substantially advance this purpose by amending the 
requirements applicable to participation in contested case hear­
ings on applications for production area authorizations. 
Promulgation and enforcement of the adopted rule would be nei­
ther a statutory nor a constitutional taking of private real prop­
erty. The adopted rule does not affect a landowner’s rights in 
private real property because this rulemaking action does not 
constitutionally burden, nor restrict or limit, the owner’s right to 
property and reduce its value by 25% or more beyond which 
would otherwise exist in the absence of the regulations. The 
adopted amendment is procedural, affecting the participation in 
contested case on applications for production area authoriza­
tions, and does not affect real property. The adopted rule im­
plements provisions already effective in statute. Therefore, the 
adopted rule does not affect real property in a manner that is dif­
ferent than would have been affected without these revisions. 
CONSISTENCY WITH THE COASTAL MANAGEMENT PRO­
GRAM 
The commission invited public comment regarding the consis­
tency with the coastal management program during the public 
comment period. No comments were received on the coastal 
management program. 
PUBLIC COMMENT 
The commission held a public hearing on September 16, 2008. 
The public comment period closed on October 6, 2008. The 
commission received comments from Kleberg County Citizen 
Review Board (KCCRB); Mesteña Uranium, LLC (Mesteña); the 
Lone Star Chapter of the Sierra Club (Sierra Club); Texas Mining 
and Reclamation Association (TMRC); and URI, Inc. (URI). 
RESPONSE TO COMMENTS 
KCCRB commented that there should be a right to a contested 
case hearing on a production area authorization application if 
there is a proposed change in production area boundaries or 
there is a proposed change in the aquifer restoration timetable. 
The requirements for determining whether an application for 
a production area authorization is subject to the opportunity 
for a contested case hearing are established in state statute. 
Under TWC, §27.0513(d), an application for a production area 
authorization is an uncontested matter and not subject to con­
tested case hearing requirements unless specific exceptions 
established in statute apply. The commission cannot expand the 
exceptions through rulemaking that are created in statute. As a 
practical matter, though, production area authorizations are not 
typically subject to an amendment application for expanding the 
production area. Expansion would require additional monitor 
wells and would require changes to restoration values. Permit­
tees expand mining operations by applying for a new production 
area authorization. No change has been made in response to 
this comment. 
TMRA and URI commented that if an application for a produc­
tion area authorization is required to include cost estimates for 
aquifer restoration and plugging and abandonment of injection 
wells, then every application will have the effect of seeking to 
amend the form or amount of financial assurance for that pro­
duction area. Then, according to TMRA and URI, all applica­
tions for a production area authorization would be subject to an 
opportunity for a contested case hearing in contradiction of the 
intent of SB 1604 and TWC, §27.0513(d). TMRA and URI com­
mented that production area authorization applications should 
be required by rule to include cost estimates for aquifer restora­
tion or plugging and abandonment. 
The commission does not agree that the requirement to include 
cost estimates for aquifer restoration and plugging and aban­
donment of wells as part of an application for a production area 
authorization conflicts with the intent of SB 1604 and TWC, 
§27.0513(d). The commission agrees that cost estimates for 
aquifer restoration and plugging and abandonment of wells 
should be included as part of an application for a production 
area authorization. As an application requirement, cost esti­
mates will be subject to administrative and technical review by 
the executive director, will be available as part of the application 
provided in a public location for public review, and will be subject 
to public comment. A new production area authorization would 
establish the initial cost estimates for aquifer restoration of the 
production area and plugging and abandonment of wells within 
the production area. TWC, §27.0513(d) distinguishes the initial 
establishment of production area authorization requirements 
from subsequent amendment of production area authorization 
requirements. TWC, §27.0513(d)(2) addresses the "initial 
establishment" of monitoring wells, while TWC, §27.0513(d)(1) 
and (3) address an "amendment" of a restoration table value 
or "amendment" to the type or amount of bond required for 
groundwater restoration or plugging and abandonment of wells. 
If TWC, §27.0513(d)(3) were intended to apply to the initial 
establishment of the cost estimates for financial assurance for 
the production area authorization, it would have the same "initial 
establishment" language used in TWC, §27.0513(d)(2). An 
application for a new production area authorization that provides 
cost estimates for aquifer restoration of the production area and 
cost estimates for plugging and abandonment of wells will not be 
subject to an opportunity for a contested case hearing under the 
applicability of TWC, §27.0513(d)(3) or §55.201(i)(11)(C) be­
cause the application is not seeking an amendment to the type 
or amount of financial assurance. In order to maintain compat­
ibility with the United States Nuclear Regulatory Commission’s 
requirements, the financial assurance for aquifer restoration is 
held under the requirements of the radioactive materials license. 
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While the cost estimate for aquifer restoration will be established 
in a production area authorization,  the  financial assurance, 
based on that cost estimate, will be required under the license. 
The licensee’s financial assurance requirements are addressed 
in Chapter 336, Subchapter L and Chapter 37. Because the 
financial assurance for aquifer restoration is held under the 
licensing requirements of Chapter 336, and the financial assur­
ance for well plugging and abandonment is held under the area 
permit requirements of Chapter 331, an amendment application 
for the production area authorization is not required and the 
exception in TWC, §27.0513(d)(3) or §55.201(i)(11)(C) would 
not be triggered for subsequent updates to financial assurance 
for aquifer restoration or well plugging and abandonment for 
inflation adjustments or cost increases. No change has been 
made in response to this comment. 
TMRA commented that §55.201(i)(11) should be revised to add 
a comma after the date and replace the phrase "unless the au­
thorization seeks" with "unless the application for the production 
area authorization seeks." TMRA explained that the authoriza­
tion is granted by the commission and does not seek anything 
while the application seeks authorization from the commission. 
The commission agrees with the comment and has revised 
§55.201(i)(11) accordingly. 
Mesteña commented that §55.201(i)(11)(A) should be changed 
to add the word "table" to match the language in statute in TWC, 
§27.0513(d)(1). 
The commission agrees with the comment and has revised 
§55.201(i)(11)(A) accordingly. 
TMRA commented that §55.201(i)(11)(B) is confusing because 
the word "unless" is used twice to determine whether a partic­
ular application for a production area authorization is subject to 
a contested case hearing. TMRA commented that language in 
§55.201(i)(11)(B) should be changed from "unless the executive 
director uses the recommendations the recommendations of an 
independent third-party expert . . ." to "and the executive direc­
tor does not use the recommendations . . .". 
The commission does not agree with the comment. The lan­
guage in §55.201(i)(11)(B) is derived from TWC, §27.0513(d)(2). 
The exclusion from the applicability of contested case hearing 
opportunity requires the executive director’s affirmative use of 
the recommendation of an independent third-party expert cho­
sen by the commission. No changes were made in response to 
this comment. 
TMRA commented that §55.201(i)(11)(C) should be amended to 
add a citation to the Radiation Control Act for financial assurance 
for groundwater restoration. 
The commission does not agree with the comment. The lan­
guage in §55.201(i)(11)(C) is derived from TWC, §27.0513(d)(3) 
and the statute does not specify that the financial assurance for 
groundwater restoration is under THSC, §401.109. No changes 
were made in response to this comment. 
Sierra Club commented that they believe the proposed changes 
to §55.201(i)(11) conforms to the legislative changes required by 
SB 1604. 
The commission appreciates the comment. 
STATUTORY AUTHORITY 
The amendment is adopted under Texas Water Code (TWC), 
§5.103, concerning Rules, and §5.105, concerning General Pol­
icy, which authorize the commission to adopt rules necessary 
to carry out its powers and duties under the TWC and other 
laws of the state. The amendment is also adopted under TWC, 
§27.019, which requires the commission to adopt rules reason­
ably required for the performance of duties and functions under 
the Injection Well Act; and §27.0513, which requires the commis­
sion to establish rules for procedural, application and technical 
requirements for production area authorizations. 
The adopted amendment implements Senate Bill 1604, 80th 
Legislature, 2007; and TWC, §27.023 and §27.0513. 
§55.201. Requests for Reconsideration or Contested Case Hearing. 
(a) A request for reconsideration or contested case hearing 
must be filed no later than 30 days after the chief clerk mails (or 
otherwise transmits) the executive director’s decision and response to 
comments and provides instructions for requesting that the commis­
sion reconsider the executive director’s decision or hold a contested 
case hearing. 
(b) The following may request a contested case hearing under 
this chapter: 
(1) the commission; 
(2) the executive director; 
(3) the applicant; and 
(4) affected persons, when authorized by law. 
(c) A request for a contested case hearing by an affected person 
must be in writing, must be filed with the chief clerk within the time 
provided by subsection (a) of this section, and may not be based on 
an issue that was raised solely in a public comment withdrawn by the 
commenter in writing by filing a withdrawal letter with the chief clerk 
prior to the filing of the Executive Director’s Response to Comment. 
(d) A hearing request must substantially comply with the fol­
lowing: 
(1) give the name, address, daytime telephone number, 
and, where possible, fax number of the person who files the request. 
If the request is made by a group or association, the request must 
identify one person by name, address, daytime telephone number, and, 
where possible, fax number, who shall be responsible for receiving all 
official communications and documents for the group; 
(2) identify the person’s personal justiciable interest 
affected by the application, including a brief, but specific, written 
statement explaining in plain language the requestor’s location and 
distance relative to the proposed facility or activity that is the subject 
of the application and how and why the requestor believes he or she 
will be adversely affected by the proposed facility or activity in a 
manner not common to members of the general public; 
(3) request a contested case hearing; 
(4) list all relevant and material disputed issues of fact that 
were raised during the public comment period and that are the basis 
of the hearing request. To facilitate the commission’s determination of 
the number and scope of issues to be referred to hearing, the requestor 
should, to the extent possible, specify any of the executive director’s 
responses to comments that the requestor disputes and the factual basis 
of the dispute and list any disputed issues of law or policy; and 
(5) provide any other information specified in the public 
notice of application. 
(e) Any person may file a request for reconsideration of the ex­
ecutive director’s decision. The request must be in writing and be filed 
by United States mail, facsimile, or hand delivery with the chief clerk 
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within the time provided by subsection (a) of this section. The request 
should also contain the name, address, daytime telephone number, and, 
where possible, fax number of the person who files the request. The 
request for reconsideration must expressly state that the person is re­
questing reconsideration of the executive director’s decision, and give 
reasons why the decision should be reconsidered. 
(f) Documents that are filed with the chief clerk before the pub­
lic comment deadline that comment on an application but do not request 
reconsideration or a contested case hearing shall be treated as public 
comment. 
(g) Procedures for late filed public comments, requests for re­
consideration, or contested case hearing are as follows. 
(1) A request for reconsideration or contested case hearing, 
or public comment shall be processed under §55.209 of this title (re­
lating to Processing Requests for Reconsideration and Contested Case 
Hearing) or under §55.156 of this title (relating to Public Comment 
Processing), respectively, if it is filed by the deadline. The chief clerk 
shall accept a request for reconsideration or contested case hearing, or 
public comment that is filed after the deadline but the chief clerk shall 
not process it. The chief clerk shall place the late documents in the ap­
plication file. 
(2) The commission may extend the time allowed to file a 
request for reconsideration, or a request for a contested case hearing. 
(h) Any person, except the applicant, the executive director, 
and the public interest counsel, who was provided notice as required 
under Chapter 39 of this title (relating to Public Notice) but who failed 
to file timely public comment, failed to file a timely hearing request, 
failed to participate in the public meeting held under §55.154 of this 
title (relating to Public Meetings), and failed to participate in the con­
tested case hearing under Chapter 80 of this title (relating to Contested 
Case Hearings) may file a motion for rehearing under §50.119 of this 
title (relating to Notice of Commission Action, Motion for Rehearing), 
or §80.272 of this title (relating to Motion for Rehearing) or may file 
a motion to overturn the executive director’s decision under §50.139 
of this title (relating to Motion to Overturn Executive Director’s Deci­
sion) only to the extent of the changes from the draft permit to the final 
permit decision. 
(i) Applications for which there is no right to a contested case 
hearing include: 
(1) a minor amendment or minor modification of a permit 
under Chapter 305, Subchapter D of this title (relating to Amendments, 
Renewals, Transfers, Corrections, Revocation, and Suspension of Per­
mits); 
(2) a Class 1 or Class 2 modification of a permit under 
Chapter 305, Subchapter D of this title; 
(3) any air permit application for the following: 
(A) initial issuance of a voluntary emission reduction 
permit or an electric generating facility permit; 
(B) permits issued under Chapter 122 of this title (relat­
ing to Federal Operating Permits Program); or 
(C) amendment, modification, or renewal of an air ap­
plication that would not result in an increase in allowable emissions 
and would not result in the emission of an air contaminant not pre­
viously emitted. The commission may hold a contested case hearing 
if the application involves a facility for which the applicant’s compli­
ance history contains violations that are unresolved and that constitute 
a recurring pattern of egregious conduct that demonstrates a consistent 
disregard for the regulatory process, including the failure to make a 
timely and substantial attempt to correct the violations; 
(4) hazardous waste permit renewals under §305.65(a)(8) 
of this title (relating to Renewal); 
(5) an application, under Texas Water Code, Chapter 26, to 
renew or amend a permit if: 
(A) the applicant is not applying to: 
(i) increase significantly the quantity of waste autho­
rized to be discharged; or 
(ii) change materially the pattern or place of dis­
charge; 
(B) the activity to be authorized by the renewal or 
amended permit will maintain or improve the quality of waste autho­
rized to be discharged; 
(C) any required opportunity for public meeting has 
been given; 
(D) consultation and response to all timely received and 
significant public comment has been given; and 
(E) the applicant’s compliance history for the previous 
five years raises no issues regarding the applicant’s ability to comply 
with a material term of the permit; 
(6) an application for a Class I injection well permit used 
only for the disposal of nonhazardous brine produced by a desalination 
operation or nonhazardous drinking water treatment residuals under 
Texas Water Code, §27.021, concerning Permit for Disposal of Brine 
From Desalination Operations or of Drinking Water Treatment Resid­
uals in Class I Injection Wells; 
(7) the issuance, amendment, renewal, suspension, revoca­
tion, or cancellation of a general permit, or the authorization for the use 
of an injection well under a general permit under Texas Water Code, 
§27.023, concerning General Permit Authorizing Use of Class I Injec­
tion Well to Inject Nonhazardous Brine from Desalination Operations 
or Nonhazardous Drinking Water Treatment Residuals; 
(8) an application for a pre-injection unit registration under 
§331.17 of this title (relating to Pre-Injection Units Registration); 
(9) an application for a permit, registration, license, or 
other type of authorization required to construct, operate, or authorize 
a component of the FutureGen project as defined in §91.30 of this title 
(relating to Definitions), if the application was submitted on or before 
January 1, 2018; 
(10) other types of applications where a contested case 
hearing request has been filed, but no opportunity for hearing is 
provided by law; and 
(11) an application for a production area authorization that 
is submitted after September 1, 2007, unless the application for the 
production area authorization seeks: 
(A) an amendment to a restoration table value in accor­
dance with the requirements of §331.107(g) of this title (relating to 
Amendment of Restoration Table Values); 
(B) the initial establishment of monitoring wells for 
any area covered by the authorization, including the location, number, 
depth, spacing, and design of the monitoring wells, unless the execu­
tive director uses the recommendations of an independent third-party 
expert as provided in §331.108 of this title (relating to Independent 
Third-Party Experts); or 
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(C) an amendment to the type or amount of financial 
assurance required for aquifer restoration, or by Texas Water Code, 
§27.073, to assure that there are sufficient funds available to the state 
to utilize a third-party contractor for aquifer restoration or plugging 
of abandoned wells in the area. Adjustments solely associated with the 
annual inflation rate adjustment required under §37.131 of this title (re­
lating to Annual Inflation Adjustments to Closure Cost Estimates), or 
for adjustments due to decrease in the cost estimate for plugging and 
abandonment of wells when plugging and abandonment has been ap­
proved by the executive director in accordance with §331.144 of this 
title (relating to Approval of Plugging and Abandonment) are not con­
sidered an amendment to the type or amount of financial assurance re­
quired for aquifer restoration or well plugging and abandonment. 
This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency’s 
legal authority. 




Director, Environmental Law Division 
Texas Commission on Environmental Quality 
Effective date: March 12, 2009 
Proposal publication date: September 5, 2008 
For further information, please call: (512) 239-6090 
CHAPTER 305. CONSOLIDATED PERMITS 
The Texas Commission on Environmental Quality (TCEQ, 
agency or commission) adopts amended §§305.49, 305.62, 
and 305.127. Section 305.62 is adopted with changes to the 
proposed text and will be republished. Sections 305.49 and 
305.127 are adopted without changes to the proposed text as 
published in the September 5, 2008, issue of the Texas Register 
(33 TexReg 7460) and will not be republished. 
BACKGROUND AND SUMMARY OF THE FACTUAL BASIS 
FOR THE ADOPTED RULES 
The changes adopted to this chapter are part of a larger adoption 
to revise the commission’s radiation control and underground in­
jection control (UIC) rules. The purpose of this rulemaking is to 
implement the remaining portions of Senate Bill (SB) 1604, 80th 
Legislature, 2007, its amendments to Texas Health and Safety 
Code (THSC), Chapter 401 (also known as the Texas Radia­
tion Control Act (TRCA)), and House Bill (HB) 3838, 80th Leg­
islature, 2007. This rulemaking incorporates new provisions for 
notice and contested case hearing opportunities related to Pro­
duction Area Authorizations and UIC Area Permits, financial as­
surance requirements, and new state fees on gross receipts as­
sociated with the radioactive waste disposal. HB 3838 specifi ­
cally addresses the period between uranium exploration, which 
is regulated by the Railroad Commission of Texas (RRC), and 
permitting of injection wells for in situ uranium mining, which is 
regulated by TCEQ. HB 3838 requires TCEQ to establish a reg­
istration program for exploration  wells permitted by the  RRC  that  
are used for  development of the UIC area permit application. In 
response to a previous petition for rulemaking, the commission 
has also directed staff to review, seek stakeholder input on, and 
recommend revision of commission rules related to in situ ura­
nium recovery. The adopted amendments to Chapter 305 ad­
dress amendment application requirements for radioactive mate­
rials licenses, establish term limits for injection well area permits 
authorizing in situ recovery of uranium, and address production 
area authorization application requirements. 
Corresponding rulemaking is published in this issue of the Texas 
Register concerning 30 TAC Chapters 37, 39, 55, 331, and 336. 
SECTION BY SECTION DISCUSSION 
The commission adopts the amendment to §305.49(a)(7) to 
specify that for Class I injection wells only, a letter is required 
from the RRC stating that the drilling of a disposal well and 
the injection of waste into the subsurface stratum selected for 
disposal will not endanger or injure any oil or gas formation. This 
letter is required under Texas Water Code (TWC) §27.015(a) 
for disposal wells. Class III injection wells, however, are for the 
recovery of minerals, and are not disposal wells. The adopted 
rule change is necessary to avoid application of this require­
ment to Class III wells. Additionally, Class III wells typically are 
completed at depths of less than 1,000 feet, whereas most oil 
and gas production in Texas currently are at greater depths. 
The commission adopts the amendment to §305.49(b) to include 
a new paragraph (6), under which an application for a produc­
tion area authorization must include a cost estimate for aquifer 
restoration and well plugging and abandonment. Although finan­
cial assurance for aquifer restoration currently is addressed in 
the Radioactive Materials License for source material recovery, 
cost estimates for aquifer restoration are reviewed by staff of the 
TCEQ UIC program. By requiring submission of aquifer restora­
tion cost estimates in an application for a production area, TCEQ 
UIC staff will be able to complete this review in a timely manner 
as part of the production area authorization application. Existing 
paragraph (6) has been renumbered to paragraph (7). 
The commission adopts the amendment to §305.62(c) to re­
move the list of major amendments for licenses issued under 
Chapter 336, Subchapter H, Licensing Requirements for Near-
Surface Land Disposal of Low-Level Radioactive Waste. Ma­
jor amendments for licenses issued under Chapter 336 will be in 
new §305.62(i). Additionally, the commission adopts the amend­
ment to §305.62(c)(3)(G) to define the acronym CFR. 
The commission adopts §305.62(i) to establish the types of 
changes to an existing license that constitute a major amend­
ment, minor amendment, or administrative amendment. New 
§305.62(i)(1) lists the types of license changes that would be 
a major amendment. In response to comments, proposed 
§305.62(i)(1)(B) was revised to categorize as a major amend­
ment a license change that would authorize the receipt of waste 
that the executive director determines is not authorized in the 
existing license. Rather than a major amendment designation 
based on the state of origin of the waste, a major amendment 
would be required to authorize the receipt of waste that the 
executive director determines is not authorized in the existing 
license. In response to comments, §305.62(i)(1)(I) was revised 
to include that a new technology or new process will only be 
a major amendment if it does not meet the criteria for a minor 
amendment in §305.62(i)(2). For evaluating other license 
changes that are not specified, §305.62(i)(1)(K) provides that 
a major amendment is one in which a change will have a po­
tentially significant effect on the human environment and which 
the executive director has prepared a written environmental 
analysis or has determined that an environmental analysis is 
required. Major amendment applications are subject to public 
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notice requirements of Chapter 39 and are subject to an oppor­
tunity to request a contested case hearing. 
New §305.62(i)(2) lists the type of license changes that would 
be a minor amendment. In response to comments, §305.62(i)(2) 
was revised to specify that minor modifications made to the fa­
cility that are not currently authorized by an existing license con­
dition which do not pose a potential significant impact on public 
health and safety, worker safety, or environmental health must 
be a minor amendment. In addition, minor facility modifications 
that enhance public health and safety or protection of the en­
vironment and minor modifications to enhance environmental 
monitoring programs at facilities with demonstrated performance 
were removed from the minor amendment criteria and added 
as administrative amendments in §305.62(i)(3) in cases that the 
modification is consistent with individual license conditions for a 
specified facility. If a license change classification is not spec­
ified, the executive director may determine that the proposed 
change is a minor amendment under §305.62(i)(2)(C). A minor 
amendment is one in which a change will not have a potentially 
significant effect on the human environment, but does require a 
technical review by the executive director. A minor amendment 
is subject to public notice requirements of Chapter 39, but is not 
subject to an opportunity to request a contested case hearing. 
An administrative amendment is one in which is clerical in na­
ture, or after completion of a review, the executive director de­
termines is not a major or minor amendment. 
New §305.62(i)(3) lists examples of types of license changes 
that would be an administrative amendment. An administrative 
amendment is not subject to public notice requirements or oppor­
tunity to request a contested case hearing. In response to com­
ments, additional criteria for administrative amendments were 
added in §305.62(i)(3)(H) and (I). Existing subsections (i) and (j) 
will be re-designated as subsections (j) and (k), respectively. 
The commission adopts the amendment to §305.127(1)(A)(ii) to 
place a 10-year term on permits for Class III wells. This change 
is necessary to implement TWC, §27.0513(b), which was added 
to the TWC through SB 1604. 
FINAL REGULATORY IMPACT ANALYSIS DETERMINATION 
The commission adopts the rulemaking action under the reg­
ulatory analysis requirements of Texas Government Code, 
§2001.0225, and determined that the action is not subject 
to §2001.0225 because it does not meet the definition of "a 
major environmental rule" as defined in the statute. "A major 
environmental rule" means a rule, the specific intent of which, 
is to protect the environment or reduce risks to human health 
from environmental exposure and that may adversely affect in a 
material way the economy, a sector of the economy, productivity, 
competition, jobs, the environment, or the public health and 
safety of the state or a sector of the state. The rulemaking action 
implements legislative requirements in SB 1604, transferring 
responsibilities for the regulation of source material recovery, 
by-product disposal, and commercial radioactive substances 
storage and processing from the Department of State Health 
Services to the commission and amends the UIC program 
requirements for in situ recovery of uranium. The adopted 
rules to Chapter 305 address amendment application require­
ments for radioactive materials licenses, establish term limits 
for injection well area permits authorizing in situ recovery of 
uranium, and address production area authorization application 
requirements. The adopted amendments to Chapter 305 are not 
anticipated to adversely affect in a material way the economy, 
a sector of the economy, productivity, competition, jobs, the 
environment, or the public health and safety of the state or 
a sector of the state, because the amendments apply only to 
procedural requirements for submitting amendment applications 
for radioactive material licenses, application requirements for 
production area authorizations, and establish term limits to 
area permits required by statute. The rulemaking action also 
amends technical requirements for the radioactive material 
licensing programs and establishes fees for applications and 
waste disposal in Chapter 336, amends technical requirements 
for injection wells and other wells for in situ uranium recovery 
in Chapter 331, amends financial assurance requirements in 
Chapter 37, amends public notice requirements in Chapter 39, 
and amends public participation requirements in Chapter 55. 
Furthermore, the rulemaking action does not meet any of the 
four applicability requirements listed in Texas Government Code, 
§2001.0225(a). Texas Government Code, §2001.0225 only ap­
plies to a major environmental rule, the result of which is to: 1) 
exceed a standard set by federal law, unless the rule is specifi ­
cally required by state law; 2) exceed an express requirement of 
state law, unless the rule is specifically required by federal law; 
3) exceed a requirement of a delegation agreement or contract 
between the state and an agency or representative of the fed­
eral government to implement a state and federal program; or 
4) adopt a rule solely under the general powers of the agency 
instead of under a specific state law. The rulemaking action 
does not exceed a standard set by federal law, an express re­
quirement of state law, a requirement of a delegation agreement, 
nor does it adopt a rule solely under the general powers of the 
agency. 
THSC, Chapter 401, authorizes the commission to regulate 
the disposal of most radioactive substances in Texas. THSC, 
§§401.051, 401.103, 401.104, and 401.412 authorize the com­
mission to adopt rules for the control of sources of radiation 
and the licensing of the disposal of radioactive substances. In 
addition, the State of Texas is an "Agreement State" authorized 
by the United States Nuclear Regulatory Commission (NRC) 
to administer a radiation control program under the Atomic 
Energy Act of 1954, as amended (Atomic Energy Act). The 
commission’s UIC program is authorized by the United States 
Environmental Protection Agency and the adopted changes to 
term limits for injection well permits and application require­
ments production area authorizations do not exceed a standard 
of federal law or requirement of a delegation agreement. The 
adopted rules are compatible with federal law. 
The adopted rules do not exceed an express requirement of 
state law. THSC, Chapter 401, establishes general require­
ments for the licensing and disposal of radioactive substances, 
source material recovery, commercial radioactive substances 
storage and processing, and low-level radioactive waste dis­
posal. TWC, Chapter 27, establishes requirements for the 
commission’s UIC program. The purpose of the rulemaking is 
to implement application requirements consistent with THSC, 
Chapter 401 and TWC, Chapter 27, as amended by SB 1604. 
The adopted rules are compatible with the requirements of a del­
egation agreement or contract between the state and an agency 
of the federal government. The State of Texas has been desig­
nated as an "Agreement State" by the NRC under the authority 
of the Atomic Energy Act. The Atomic Energy Act requires that 
the NRC find that the state radiation control program is compat­
ible with the NRC requirements for the regulation of radioactive 
materials and is adequate to protect health and safety. Under 
the Agreement Between the United States Nuclear Regulatory 
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Commission and the State of Texas for Discontinuance of Cer-
tain Commission Regulatory Authority and Responsibility Within 
the State Pursuant to Section 274 of the Atomic Energy Act of 
1954, as Amended, NRC requirements must be implemented 
to maintain a compatible state program for protection against 
hazards of radiation. The adopted rules are compatible with the 
NRC requirements and the requirements for retaining status as 
an "Agreement State." The commission’s UIC program is autho­
rized by the United States Environmental Protection Agency, and 
the permit term limits and production area authorization require­
ments are compatible with the state’s delegation of the UIC pro­
gram. 
The adopted rules are adopted under specific laws.  THSC,  
§§401.051, 401.103, 401.104, and 401.412 authorize the com­
mission to adopt rules for the control of sources of radiation and 
the licensing of the disposal of radioactive substances. TWC, 
§27.019 requires the commission to adopt rules reasonably 
required to implement the Injection Well Act. 
The commission invited public comments regarding the draft reg­
ulatory impact analysis during the public comment period. No 
comments were received on the draft regulatory impact analy­
sis. 
TAKINGS IMPACT ASSESSMENT 
The commission evaluated these rules and performed a prelim­
inary assessment of whether the Private Real Property Rights 
Preservation Act, Texas Government Code, Chapter 2007 is ap­
plicable. The commission’s preliminary assessment is that im­
plementation of these adopted rules would not constitute a taking 
of real property. 
The purpose of these rules is to provide clarifying changes to 
the amendment application requirements for radioactive mate­
rial licenses, to provide term limits for injection well permits au­
thorizing in situ recovery of uranium, and to amend application 
requirements for production area authorizations. The adopted 
rules to Chapter 305 would substantially advance this purpose 
by amending the application requirements and establish injec­
tion well permit term limits required by statute. 
Promulgation and enforcement of these adopted rules would be 
neither a statutory nor a constitutional taking of private real prop­
erty. The adopted rules do not affect a landowner’s rights in pri­
vate real property because this rulemaking action does not con­
stitutionally burden, nor restrict or limit, the owner’s right to prop­
erty and reduce its value by 25% or more beyond which would 
otherwise exist in the absence of the regulations. The adopted 
rules amend application requirements for radioactive materials 
licenses and production area authorizations, and establish term 
limits for injection well permits, and do not affect real property. 
The adopted rules apply only to those who submit a subject ap­
plication or have an existing injection well permit subject to the 
term limits established in SB 1604. The technical requirements 
for the applications subject to Chapter 305 are found in other 
chapters. Therefore, the adopted rules do not affect real prop­
erty in a manner that is different than would have been affected 
without these revisions. 
CONSISTENCY WITH THE COASTAL MANAGEMENT PRO­
GRAM 
The commission invited public comment regarding the consis­
tency with the coastal management program during the public 
comment period. No comments were received on the coastal 
management program. 
PUBLIC COMMENT 
The commission held a public hearing on September 16, 2008. 
The public comment period closed on October 6, 2008. The 
commission received comments from the Kleberg County Citi­
zen Review Board (KCCRB), Mesteña Uranium, LLC (Mesteña), 
Lone Star Chapter of the Sierra Club (Sierra Club), Texas Min­
ing and Reclamation Association (TMRA), Kelly Hart & Hallman 
LLP on behalf of Uranium Energy Corp and AREVA NC Inc. 
(KHH), URI, Inc. (URI), and Hance Scarborough, LLP on be­
half of Waste Control Specialists LLC (WCS). 
RESPONSE TO COMMENTS 
Additional Contents of Application for an Injection Well Permit 
URI commented that §305.49(b)(6), which specifies that an ap­
plication for production area authorization be submitted with a 
cost estimate for aquifer restoration and well plugging and aban­
donment, creates a regulatory dilemma and a practical geologic 
engineering problem. If there is a reason for an applicant to seek 
a change in the amount of financial security in a production area 
authorization application, then the applicant should make that 
choice and choose exposure to a contested case hearing. But 
requiring an estimate,  and then making that estimate a  driver  
for surety adjustment pursuant to §37.9045(b) makes the esti­
mate the same as an adjustment. The reason why groundwa­
ter restoration cost estimates have not, and cannot, be tied to 
production area authorizations in the past, is that there is in­
sufficient data available at the time of the production area au­
thorization application to provide for an accurate calculation of 
groundwater restoration costs. URI recommended the deletion 
of §305.46(b)(6). 
The commission does not agree with the comment. The commis­
sion’s rules require aquifer restoration of an in situ uranium mine 
and require financial assurance for aquifer restoration. Prior to 
the adoption of these rules, determining the amount of financial 
assurance for aquifer restoration at an in situ uranium mine has 
been performed on a piecemeal basis, with no formal process to 
submit, review and approve the amount of financial assurance. 
The commission intends to formalize a process by requiring that 
a cost estimate for restoring the aquifer of a production area 
be submitted as part of the production area authorization ap­
plication. Because a production area authorization authorizes 
mining within a production area, the cost estimate for restoring 
the mined aquifer in the proposed production area should be in­
cluded with the application. In developing the application, the 
miner has completed detailed work on delineating the orebody 
to be mined (both in terms of depth and area), installed required 
monitor wells, and investigated and identified the aquifer char­
acteristics of the production zone for determination of Class III 
well spacing. A miner’s decision to pursue mining and obtain the 
necessary production area authorization is based on economic 
considerations, and the cost of required aquifer restoration and 
financial assurance certainly must be included in any economic 
analysis. If a miner believes that it will be too difficult to establish 
a cost estimate for restoring an entire production area up front as 
part of the application of the production area authorization, the 
miner should consider reducing the size of the production area. 
As part of an application, the cost estimates should be subjected 
to formal review by the executive director who may request addi­
tional information under the notice of deficiency process of Chap­
ter 281, and be available for review by the public. The com­
mission does not agree that providing an initial cost estimate for 
aquifer restoration of a production area constitutes an amend­
ment to the type of bond required for groundwater restoration 
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that is contemplated under TWC, §27.0513(d)(1). The applicant 
is providing the initial cost estimate for aquifer restoration of the 
production area, not an amendment to the type or amount of 
a bond required for groundwater restoration of the production 
area. Furthermore, the applicant is providing a cost estimate 
for aquifer restoration as part of the application, not the financial 
assurance. Because financial assurance for aquifer restoration 
is required by the NRC’s requirements for radioactive material 
licenses authorizing in situ recovery of uranium as part of the 
financial assurance required for overall decommissioning or clo­
sure  of  a mine,  the TCEQ’s  financial assurance requirements for 
aquifer restoration are under the radioactive material license to 
maintain compatibility with the NRC. While the initial cost esti­
mate for aquifer restoration of a production area is required as 
part of the application for a production area authorization, the 
financial assurance for aquifer restoration is held under the re­
quirements of the radioactive material license. Because the fi ­
nancial assurance for aquifer restoration is held under the licens­
ing requirements of Chapter 336, and the financial assurance for 
well plugging and abandonment is held under the area permit 
requirements of Chapter 331, an amendment application for the 
production area authorization is not required and the exception 
in TWC, §27.0513(d)(3) or §55.201(i)(11)(C) would not be trig­
gered for subsequent updates to financial assurance for aquifer 
restoration or well plugging and abandonment for inflation ad­
justments or cost increases. No changes were been made in 
response to this comment. 
Amendments 
KHH commented that to allow for and encourage improve­
ments in technology, the following change is suggested for 
§305.62(i)(1)(I): ". . . authorizes a new technology or process 
that requires an engineering review, unless the new technology 
or process meets one of the minor amendment criteria, in which 
case it shall be a minor amendment. . . ." 
The commission agrees with this comment. Section 
305.62(i)(1)(I) has been revised to indicate that a major amend­
ment is only required for a new technology or new process that 
does not meet the minor amendment criteria in §305.62(i)(2). 
The KCCRB commented that in addition to the cases listed in 
the proposed rule for major amendments in §305.62(i)(1), the 
following be added: changes to production area boundaries and 
changes to an aquifer restoration timetable. 
The new subsection is specific to radioactive material licenses. 
Changes to production area boundaries and to an aquifer 
restoration timetable are not the subject of radioactive material 
licenses, rather these amendments are related to UIC permits 
and authorizations. Classification of major amendments of UIC 
permits and authorizations were not proposed as part of this 
rulemaking. Section 305.62(a) - (c) pertains to major amend­
ments other than radioactive material licenses. It is not typical 
to amend the boundaries of a production area authorization be­
cause the required monitor well ring is established as part of the 
initial authorization. A request to expand a production area of 
an approved production area authorization would be treated as 
a major amendment of the production area authorization. The 
commission’s new rules in §331.85(a)(3)(B) require a permitted 
miner to provide an annual report with update of the mine plan 
including an estimated schedule for mining and restoration. No 
change was made in response to this comment. 
Mesteña, TMRA, and URI recommended the removal of 
§305.62(i)(1)(I) from the major amendment type because they 
believe this classification is overly broad and will potentially lead 
to future questions that nearly every action qualifies as a major 
amendment. 
The commission agrees that further clarification is warranted. 
Section 305.62(i)(1)(I) has been revised to indicate that a 
major amendment is only required for a new technology or new 
process that does not meet the minor amendment criteria in 
§305.62(i)(2). This change helps define major amendments 
more clearly and will allow the executive director to review 
the proposed new technology or new process in an expedited 
manner. 
Mesteña, TMRA, and URI commented that the proposed lan­
guage in §305.62(i)(2) to include revisions to procedures as a mi­
nor amendment flies in direct conflict with the intent of as low as 
reasonably achievable (ALARA). To be truly effective, Mesteña, 
TMRA, and URI believe licensees need the ability to review, re­
vise and amend procedures as needed to ensure that the proper 
radiological controls are in place. The proposed change not only 
results in making these existing license conditions useless in 
light of classifying a procedural change as an amendment, but 
more importantly, the proposed changes will result in not giv­
ing licensees any incentive to strive for continuous improvement. 
WCS commented that the language in §305.62(i)(2)(A) and (B) 
requiring a minor amendment for changes in health and safety 
procedures and facility modifications that do not have a poten­
tial significant impact on public health and safety is an added ad­
ministrative burden and should be administrative amendments. 
Mesteña, TMRA, and URI suggested a minor amendment be 
one which does not meet the criteria for a major or administra­
tive amendment. 
The commission agrees with the comments in part. The commis­
sion recognizes the value of allowing more flexibility for mature 
operational programs with a demonstrated performance-driven 
approach and structure in place for objective evaluation based 
on ALARA principles focused on improving procedures. Minor 
changes in health and safety procedures that do not have a po­
tential detrimental impact on public health and safety, worker 
safety, or environmental health, as well as minor modifications 
to enhance environmental monitoring programs should be ex­
pedited. However, for less mature programs and programs that 
lack the necessary infrastructure, due to the nature of the stan­
dard methods provided in procedures, it is necessary for initial 
operational procedures, and amendments to those procedures, 
to be reviewed for potential health, safety, and environmental 
impacts. This ensures that potential impacts are fully vetted in 
a regulatory review. Procedures are the higher-tiered methods 
for facility operations and are the basis of work instructions and 
work permits for more specific tasks. These operating proce­
dures comprise the unit operations that, in combination or used 
singly, make-up the sequence of work steps necessary for the 
formulation of a radiation work permit or specific work instruc­
tion. The greater flexibility for improvement based on ALARA 
remains in the lower-tiered work instructions and work permits 
that are not part of the license amendment process. In recogni­
tion of strong operational programs with a demonstrated history 
of performance-driven operations and adequate internal review 
structure, §305.62(i)(3) has been revised to include minor mod­
ification of amendments as an administrative change as long as 
modifications are also consistent with the individual license con­
ditions for a specified facility. Modifications that would not alter 
the present type, location, frequency, or analytical requirements 
for environmental monitoring could be administrative. Gener­
ally, a sampling program is designed and initiated to sample for 
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all sources of emissions and to gauge the true impacts. Over 
time, monitoring programs may be modified or refined to cap­
ture the changing nature of facility operations. Enhancements 
to a monitoring program could be implemented in response to a 
rapidly changing process. Changes such as changing the sup­
plier of reagents or air filter papers may enhance the program 
and make no substantive impact. There may also be changes 
in the way data are formatted and reported. Section 305.62(i)(2) 
has been revised to include the following three criteria for mi­
nor amendments: authorizes a modification that is not specifi ­
cally authorized in an existing condition in a license issued under 
Chapter 336 and which does not pose a potential detrimental im­
pact on public health and safety, worker safety, or environmental 
health; authorizes the addition of previously reviewed production 
or processing equipment, and where an environmental assess­
ment has been completed; or any amendment, after completion 
of a review, the executive director determines is a minor amend­
ment. 
Sierra Club recommended the addition of criteria for major 
amendments pertaining to changes that are resulted by an 
enforcement action by the commission or other state or federal 
agencies authorized to enforce the law. 
The commission disagrees with the automatic classification due 
to enforcement, but agrees that further clarification can be made. 
Each enforcement action is different and could result in changes 
that would be considered a minor amendment based on revised 
§305.62(i)(2). All enforcement actions do not result in a singular, 
necessary amendment that would be judged to equate to a major 
amendment. In addition, other TCEQ permitting areas do not re­
quire a major amendment or alteration to the permit when an en­
forcement action occurs. The proposed change as written would 
be inconsistent with other TCEQ regulatory programs. However, 
for clarification, the commission has included the term potentially 
significant impact for major amendments. This will help ensure 
that the classification of major amendment captures changes re­
sulting from enforcement actions, or any other changes that war­
rant a higher review. 
WCS requested the implementation of a modification program 
for radioactive materials license, in addition to the amendment 
process, similar to the program utilized by the commission for 
industrial solid waste and hazardous waste permits found in 
§305.69 so the regulated community is sufficiently informed of 
the expectations of the commission for modifying a license to 
conduct new activities. 
The commission does not agree with this comment. Radioac­
tive materials licenses are very unique and differ from industrial 
solid waste and hazardous waste permits. Although the mod­
ification program is sufficient for the industrial solid waste and 
hazardous waste permits, it does not translate to radioactive ma­
terials licenses nor does it add to the efficiency and effective­
ness of the amendment process. The permit modification would 
be an overly cumbersome process, would not provide the flex­
ibility for radioactive material licensing, and would be inconsis­
tent with licensing concepts that are based on performance. In 
addition, the permit modification program is not consistent with 
the amendment types in the NRC process and would potentially 
impact the state’s compatibility. No changes were made in re­
sponse to this comment. 
WCS commented the language in §305.62(i)(1)(B) authorizing 
receipt of wastes from other states not authorized in the existing 
license be a major amendment would be severely detrimental 
to the licenses and should be deleted. WCS contends the loca­
tion of the waste generator has no bearing on the environmental 
or human health effect resulting from ultimate disposal of such 
waste at a licensed facility in Texas. WCS believes the focus 
should be on the type and quantity of the waste received for ul­
timate disposal, not where it is generated within the borders of 
the United States. 
The commission agrees with the comment in part and has re­
vised §305.62(i)(1)(B). THSC, §401.207 states that the com­
pact waste disposal facility license holder may not accept low-
level radioactive waste generated in another state for disposal 
under a license issued by the commission unless the waste is 
accepted under a compact to which the state is a contracting 
party. Additional radioactive material being accepted for dis­
posal at a licensed low-level radioactive waste facility would re­
quire full characterization and assessment of impact in meeting 
the performance objectives, including potential environmental, 
worker and public health, and safety impacts that can only be ac­
complished by regulatory review, necessitating a license amend­
ment. The characterization, evaluation, and analysis of poten­
tial waste streams form the basic cornerstone of the low-level 
radioactive waste disposal regulations. An amendment is nec­
essary to allow for consideration of additional waste streams that 
would contribute and impact projected volume and radioactivity 
at the Texas Compact facility at a minimum, as well as possible 
variations in other waste characteristics that have not been eval­
uated in any regulatory review. The license limitations for vol­
ume and radioactivity, by specific radionuclide in some cases,  
are directly linked to the inventory projections provided in a li­
cense application that are limited to specific waste generators. 
An evaluation through an application process of potential health, 
safety, and environmental impacts, as well as impacts to the 
overall facility design and operations, must be made before addi­
tional waste streams can be considered for acceptance. In order 
for these evaluations to be conducted, information on the spe­
cific waste streams and discussion of the related impacts to the 
facility must be contained in an amendment application. In re­
sponse to comments, proposed §305.62(i)(1)(B) was revised to 
categorize as a major amendment a license change that would 
authorize the receipt of waste that the executive director deter­
mines is not  authorized in the existing license. Rather than a 
major amendment designation based on the state of origin of 
the waste, a major amendment would be required to authorize 
the receipt of waste that the executive director determines is not 
authorized in the existing license. 
WCS requests the requirement for the determination of an en­
vironmental analysis be tied into the statutory requirements of 
THSC, Chapter 401. WCS also requested that §305.62(i)(1)(K) 
be revised to cite THSC, §401.113 and §401.263 for determina­
tion of when an environmental analysis is required. 
The commission does not agree with this comment. The require­
ments for an environmental analysis are currently tied into the 
statutory requirements of THSC, Chapter 401. An environmental 
analysis provides supporting documentation for the completion 
of the technical review in licensing matters that potentially have 
a significant effect on human health and the environment. The 
judgment of when an environmental analysis should be prepared 
is solely with the TCEQ. An environmental analysis focuses on 
license application materials submitted by the applicant and the 
related technical analysis of those materials. If an environmental 
analysis is prepared by the TCEQ, it is open for public comment, 
including comment by the applicant. No changes were made in 
response to this comment. 
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SUBCHAPTER C. APPLICATION FOR 
PERMIT OR POST-CLOSURE ORDER 
30 TAC §305.49 
STATUTORY AUTHORITY 
The amendment is adopted under Texas Water Code (TWC), 
§5.103, concerning Rules, and §5.105, concerning General 
Policy, which authorize the commission to adopt rules neces­
sary to carry out its powers and duties under the TWC and 
other laws of the state. The amendment is adopted under 
TWC, §27.019, which requires the commission to adopt rules 
reasonably required for the performance of duties and functions 
under the Injection Well Act; and §27.0513, which requires the 
commission to establish rules for procedural, application and 
technical requirements for production area authorizations. The 
amendment is also adopted under Texas Health and Safety 
Code (THSC), Chapter 401, concerning Radioactive Materials 
and Other Sources of Radiation (also known as the Texas 
Radiation Control Act); §401.011, concerning Radiation Control 
Agency, which authorizes the commission to regulate and 
license the disposal of radioactive substances, the processing 
or storage of low-level radioactive waste or naturally occurring 
radioactive material, the recovery or processing of source 
material, and the processing of by-product material; §401.051, 
concerning Adoption of Rules and Guidelines, which authorizes 
the commission to adopt rules and guidelines relating to con­
trol of sources of radiation; §401.103, concerning Rules and 
Guidelines for Licensing and Registration, which authorizes 
the commission to adopt rules and guidelines that provide for 
licensing and registration for the control of sources of radiation; 
§401.104, concerning Licensing and Registration rules, which 
requires the commission to provide rules for licensing for the 
disposal of radioactive substances; §401.202, concerning 
Regulation of Low-Level Radioactive Waste Disposal, which au­
thorizes the commission to regulate commercial processing and 
disposal of low-level radioactive waste; §401.262, concerning 
Management of Certain By-Product Material, which provides 
the commission authority to regulate by-product storage and 
processing facilities; and §401.412, concerning Commission 
Licensing Authority, which authorizes the commission to issue 
licenses for the disposal of radioactive substances. 
The adopted amendment implements Senate Bill 1604, 80th 
Legislature, 2007; THSC, §§401.011, 401.051, 401.103, 
401.104, 401.151, 401.202, 401.262, 401.412, and 401.2625; 
and TWC, §27.0513. 
This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency’s 
legal authority. 




Director, Environmental Law Division 
Texas Commission on Environmental Quality 
Effective date: March 12, 2009 
Proposal publication date: September 5, 2008 
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SUBCHAPTER D. AMENDMENTS, 
RENEWALS, TRANSFERS, CORRECTIONS, 
REVOCATION, AND SUSPENSION OF 
PERMITS 
30 TAC §305.62 
STATUTORY AUTHORITY 
The amendment is adopted under Texas Water Code (TWC), 
§5.103, concerning Rules, and §5.105, concerning General 
Policy, which authorize the commission to adopt rules neces­
sary to carry out its powers and duties under the TWC and 
other laws of the state. The amendment is adopted under 
TWC, §27.019, which requires the commission to adopt rules 
reasonably required for the performance of duties and functions 
under the Injection Well Act; and §27.0513, which requires the 
commission to establish rules for procedural, application and 
technical requirements for production area authorizations. The 
amendment is also adopted under Texas Health and Safety 
Code (THSC), Chapter 401, concerning Radioactive Materials 
and Other Sources of Radiation (also known as the Texas 
Radiation Control Act); §401.011, concerning Radiation Control 
Agency, which authorizes the commission to regulate and 
license the disposal of radioactive substances, the processing 
or storage of low-level radioactive waste or naturally occurring 
radioactive material, the recovery or processing of source 
material, and the processing of by-product material; §401.051, 
concerning Adoption of Rules and Guidelines, which authorizes 
the commission to adopt rules and guidelines relating to con­
trol of sources of radiation; §401.103, concerning Rules and 
Guidelines for Licensing and Registration, which authorizes 
the commission to adopt rules and guidelines that provide for 
licensing and registration for the control of sources of radiation; 
§401.104, concerning Licensing and Registration rules, which 
requires the commission to provide rules for licensing for the 
disposal of radioactive substances; §401.202, concerning 
Regulation of Low-Level Radioactive Waste Disposal, which au­
thorizes the commission to regulate commercial processing and 
disposal of low-level radioactive waste; §401.262, concerning 
Management of Certain By-Product Material, which provides 
the commission authority to regulate by-product storage and 
processing facilities; and §401.412, concerning Commission 
Licensing Authority, which authorizes the commission to issue 
licenses for the disposal of radioactive substances. 
The adopted amendment implements Senate Bill 1604, 80th 
Legislature, 2007; THSC, §§401.011, 401.051, 401.103, 
401.104, 401.151, 401.202, 401.262, 401.412, and 401.2625; 
and TWC, §27.0513. 
§305.62. Amendments. 
(a) Amendments generally. A change in a term, condition, or 
provision of a permit requires an amendment, except under §305.70 of 
this title (relating to Municipal Solid Waste Class I Modifications), un­
der §305.69 of this title (relating to Solid Waste Permit Modification 
at the Request of the Permittee), under §305.66 of this title (relating 
to Corrections of Permits), and under §305.64 of this title (relating to 
Transfer of Permits). The permittee or an affected person may request 
an amendment. If the permittee requests an amendment, the application 
shall be processed under Chapter 281 of this title (relating to Applica­
tions Processing). If the permittee requests a modification of a solid 
waste permit, the application shall be processed under §305.69 of this 
title. If the permittee requests a modification of a municipal solid waste 
(MSW) permit, the application shall be processed in accordance with 
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§305.70 of this title. If an affected person requests an amendment, the 
request shall be submitted to the executive director for review. If the 
executive director determines the request is not justified, the executive 
director will respond within 60 days of submittal of the request, stating 
the reasons for that determination. The person requesting an amend­
ment may petition the commission for a review of the request and the 
executive director’s recommendation. If the executive director deter­
mines that an amendment is justified, the amendment will be processed 
under subsections (d) and (f) of this section. 
(b) Application for amendment. An application for amend­
ment shall include all requested changes to the permit. Information suf­
ficient to review the application shall be submitted in the form and man­
ner and under the procedures specified in Subchapter C of this chapter 
(relating to Application for Permit). The application shall include a 
statement describing the reason for the requested changes. 
(c) Types of amendments, other than amendments for radioac­
tive material licenses in subsection (i) of this section. 
(1) A major amendment is an amendment that changes a 
substantive term, provision, requirement, or a limiting parameter of a 
permit. 
(2) A minor amendment is an amendment to improve or 
maintain the permitted quality or method of disposal of waste, or in­
jection of fluid if there is neither a significant increase of the quantity 
of waste or fluid to be discharged or injected nor a material change in 
the pattern or place of discharge of injection. A minor amendment in­
cludes any other change to a permit issued under this chapter that will 
not cause or relax a standard or criterion which may result in a potential 
deterioration of quality of water in the state. A minor amendment may 
also include, but is not limited to: 
(A) except for Texas Pollutant Discharge Elimination 
System (TPDES) permits, changing an interim compliance date in a 
schedule of compliance, provided the new date is not more than 120 
days after the date specified in the existing permit and does not interfere 
with attainment of the final compliance date; and 
(B) except for TPDES permits, requiring more frequent 
monitoring or reporting by the permittee. 
(3) Minor modifications for TPDES permits. The execu­
tive director may modify a TPDES permit to make corrections or al­
lowances for changes in the permitted activity listed in this subsec­
tion (see also §50.45 of this title (relating to Corrections to Permits)). 
Notice requirements for a minor modification are in §39.151 of this 
title (relating to Application for Wastewater Discharge Permit, includ­
ing Application for the Disposal of Sewage Sludge or Water Treatment 
Sludge). Minor modifications to TPDES permits may only: 
(A) correct typographical errors; 
(B) require more frequent monitoring or reporting by 
the permittee; 
(C) change an interim compliance date in a schedule of 
compliance, provided the new date is not more than 120 days after 
the date specified in the existing permit and does not interfere with 
attainment of the final compliance date; 
(D) change the construction schedule for a discharger 
which is a new source. No such change shall affect a discharger’s obli­
gation to have all pollution control equipment installed and in operation 
before discharge under §305.534 of this title (relating to New Sources 
and New Dischargers); 
(E) delete a point source outfall when the discharge 
from that outfall is terminated and does not result in discharge of 
pollutants from other outfalls except within permit limits; 
(F) when the permit becomes final and effective on 
or after March 9, 1982, add or change provisions to conform with 
§§305.125, 305.126, 305.531(1), 305.535(c)(1)(B), and 305.537 of 
this title (relating to Standard Permit Conditions; Additional Standard 
Permit Conditions for Waste Discharge Permits; Establishing and Cal­
culating Additional Conditions and Limitations for TPDES Permits; 
Bypasses from TPDES Permitted Facilities; Minimum Requirements 
for TPDES Permitted Facilities; and Reporting Requirements for 
Planned Physical Changes to a Permitted Facility); or 
(G) incorporate enforceable conditions of a publicly 
owned treatment works pretreatment program approved under the 
procedures in 40 Code of Federal Regulations §403.11, as adopted by 
§315.1 of this title (relating to General Pretreatment Regulations for 
Existing and New Sources of Pollution). 
(d) Good cause for amendments. If good cause exists, the ex­
ecutive director may initiate and the commission may order a major 
amendment, minor amendment, modification, or minor modification 
to a permit and the executive director may request an updated applica­
tion if necessary. Good cause includes, but is not limited to: 
(1) there are material and substantial changes to the permit­
ted facility or activity which justify permit conditions that are different 
or absent in the existing permit; 
(2) information, not available at the time of permit is­
suance, is received by the executive director, justifying amendment of 
existing permit conditions; 
(3) the standards or regulations on which the permit or a 
permit condition was based have been changed by statute, through pro­
mulgation of new or amended standards or regulations, or by judicial 
decision after the permit was issued; 
(4) an act of God, strike, flood, material shortage, or other 
event over which the permittee has no control and for which there is no 
reasonably available alternative may be determined to constitute good 
cause for amendment of a compliance schedule; 
(5) for underground injection wells, a determination that 
the waste being injected is a hazardous waste as defined under §335.1 
of this title (relating to Definitions) either because the definition has 
been revised, or because a previous determination has been changed; 
and 
(6) for Underground Injection Control (UIC) area permits, 
any information that cumulative effects on the environment are unac­
ceptable. 
(e) Amendment of land disposal facility permit. When a per­
mit for a land disposal facility used to manage hazardous waste is re­
viewed by the commission under §305.127(1)(B)(iii) of this title (relat­
ing to Conditions to be Determined for Individual Permits), the com­
mission shall modify the permit as necessary to assure that the facil­
ity continues to comply with currently applicable requirements of this 
chapter and Chapter 335 of this title (relating to Industrial Solid Waste 
and Municipal Hazardous Waste). 
(f) Amendment initiated by the executive director. If the ex­
ecutive director determines to file a petition to amend a permit, notice 
of the determination stating the grounds therefor and a copy of a pro­
posed amendment draft shall be personally served on or mailed to the 
permittee at the last address of record with the commission. This no­
tice should be given at least 15 days before a petition is filed with the 
commission. However, such notice period shall not be jurisdictional. 
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(g) Amendment initiated permit expiration. The existing per­
mit will remain effective and will not expire until commission action 
on the application for amendment is final. The commission may extend 
the term of a permit when taking action on an application for amend­
ment. 
(h) Amendment application considered a request for renewal. 
For applications filed under the Texas Water Code, Chapter 26, an ap­
plication for a major amendment to a permit may also be considered as 
an application for a renewal of the permit if so requested by the appli­
cant. 
(i) Types of amendments for radioactive material licenses au­
thorized in Chapter 336 of this title (relating to Radioactive Substance 
Rules). 
(1) Major amendments. A major amendment is one which: 
(A) authorizes a change in the type or concentration 
limits of wastes to be received; 
(B) authorizes receipt of wastes determined by the ex­
ecutive director not to be authorized in the existing license; 
(C) authorizes a change in the licensee, owner or oper­
ator of the licensed facility; 
(D) authorizes closure and the final closure plan for the 
disposal site; 
(E) transfers the license to the custodial agency; 
(F) authorizes enlargement of the licensed area beyond 
the boundaries of the existing license; 
(G) authorizes a change of the method specified in the 
license for disposal of by-product material as defined in the Texas Ra­
diation Control Act, Texas Health and Safety Code, §401.003(3)(B); 
(H) grants an exemption from any provision of Chapter 
336 of this title; 
(I) authorizes a new technology or new process that 
requires an engineering review, unless the new technology or new 
process meets criteria in §305.62(i)(2)(A) of this title; 
(J) authorizes a reduction in financial assurance 
amounts; or 
(K) authorizes a change which has a potentially signif­
icant effect on the human environment and for which the executive di­
rector has prepared a written environmental analysis or has determined 
that an environmental analysis is required; 
(2) Minor amendments. An application for a minor amend­
ment is subject to public notice requirements of Chapter 39 of this title 
(relating to Public Notice), but is not subject to an opportunity to re­
quest a contested case hearing. A minor amendment is one which: 
(A) authorizes a modification that is not specifically au­
thorized in an existing condition in a license issued under Chapter 336 
of this title and which does not pose a potential detrimental impact on 
public health and safety, worker safety, or environmental health; 
(B) authorizes the addition of previously reviewed pro­
duction or processing equipment, and where an environmental assess­
ment has been completed; or 
(C) any amendment, after completion of a review, the 
executive director determines is a minor amendment. 
(3) Administrative amendments. An application for an ad­
ministrative amendment is not subject to public notice requirements 
and is not subject to an opportunity to request a contested case hearing. 
An administrative amendment is one which: 
(A) corrects a clerical or typographical error; 
(B) changes the mailing address or other contact infor­
mation of the licensee; 
(C) changes the Radiation Safety Officer, if the person 
meets the criteria in Chapter 336 of this title; 
(D) changes the name of an incorporated licensee that 
amends its articles of incorporation only to reflect a name change, if 
updated information is provided by the licensee, provided that the Sec­
retary of State can verify that a change in name alone has occurred; 
(E) is a federally-mandated change to a license; 
(F) corrects citations in license from rules/statutes; 
(G) is necessary to address emergencies; 
(H) authorizes minor modifications to existing facili­
ties, consistent with individual license conditions for a specified facility 
with demonstrated performance, that enhance public health and safety 
or protection of the environment; 
(I) authorizes minor modifications to existing facilities, 
consistent with individual license conditions for a specified facility 
with demonstrated performance, to enhance environmental monitoring 
programs and protection of the environment; or 
(J) any amendment, after completion of a review, the 
executive director determines is an administrative amendment. 
(j) This subsection applies only to major amendments to MSW 
permits. 
(1) A full permit application shall be submitted when ap­
plying for a major amendment to an MSW permit for the following 
changes: 
(A) an increase in the maximum permitted elevation of 
a landfill; 
(B) a lateral expansion of an MSW facility other than 
changes to expand the buffer zone as defined in §330.3 of this title 
(relating to Definitions). Changes to the facility legal description to 
increase the buffer zone may be processed as a permit modification 
requiring public notice under §305.70(k) of this title; 
(C) any increase in the volumetric waste capacity at a 
landfill or the daily maximum limit of waste acceptance for a Type V 
processing facility; and 
(D) upgrading of a permitted landfill facility to meet the 
requirements of 40 Code of Federal Regulations Part 258, including 
facilities which previously have submitted an application to upgrade. 
(2) For all other major amendment applications for MSW 
facilities, only the portions of the permit and attachments to which 
changes are being proposed are required to be submitted. The executive 
director’s review and any hearing or proceeding on a major amendment 
subject to this paragraph shall be limited to the proposed changes, in­
cluding information requested under paragraph (3) of this subsection. 
Examples of changes for which less than a full application may be sub­
mitted for a major amendment include: 
(A) addition of an authorization to accept a new waste 
stream (e.g., Class 1 industrial waste); 
(B) changes in waste acceptance and operating hours 
outside the hours identified in §330.135 of this title (relating to Facility 
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Operating Hours), or authorization to accept waste or operate on a day 
not previously authorized; and 
(C) addition of an alternative liner design, in accor­
dance with §330.335 of this title (relating to Alternative Liner Design). 
(3) The executive director may request any additional in­
formation deemed necessary for the review and processing of the ap­
plication. 
(k) This subsection applies only to temporary authorizations 
made to existing MSW permits or registrations. 
(1) Examples of temporary authorizations include: 
(A) the use of an alternate daily cover material on a trial 
basis to properly evaluate cover effectiveness for odor and vector con­
trol; 
(B) temporary changes in operating hours to accommo­
date special community events, or prevent disruption of waste services 
due to holidays; 
(C) temporary changes necessary to address disaster sit­
uations; and 
(D) temporary changes necessary to prevent the disrup­
tion of solid waste management activities. 
(2) In order to obtain a temporary authorization, a permit­
tee or registrant shall request a temporary authorization and include in 
the application a specific description of the activities to be conducted, 
an explanation of why the authorization is necessary, and how long the 
authorization is needed. 
(3) The executive director may approve a temporary autho­
rization for a term of not more than 180 days, and may reissue the tem­
porary authorization once for an additional 180 days, if circumstances 
warrant the extension. 
(4) The executive director may provide verbal authoriza­
tion for activities related to disasters as described in paragraph (1)(C) of 
this subsection. When verbal authorization is provided, the permittee 
or registrant shall document both the details of the temporary changes 
and the verbal approval, and provide the documentation to the execu­
tive director within three days of the request. 
(5) Temporary authorizations for municipal solid waste fa­
cilities may include actions that would be considered to be either a ma­
jor or minor change to a permit or registration. Temporary authoriza­
tions apply to changes to an MSW facility or its operation that do not 
reduce the capability of the facility to protect human health and the en­
vironment. 
This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a  valid exercise  of the a gency’s  
legal authority. 




Director, Environmental Law Division 
Texas Commission on Environmental Quality 
Effective date: March 12, 2009 
Proposal publication date: September 5, 2008 
For further information, please call: (512) 239-6090 
SUBCHAPTER F. PERMIT CHARACTERIS­
TICS AND CONDITIONS 
30 TAC §305.127 
STATUTORY AUTHORITY 
The amendment is adopted under Texas Water Code (TWC), 
§5.103, concerning Rules, and §5.105, concerning General 
Policy, which authorize the commission to adopt rules neces­
sary to carry out its powers and duties under the TWC and 
other laws of the state. The amendment is adopted under 
TWC, §27.019, which requires the commission to adopt rules 
reasonably required for the performance of duties and functions 
under the Injection Well Act; and §27.0513, which requires the 
commission to establish rules for procedural, application and 
technical requirements for production area authorizations. The 
amendment is also adopted under Texas Health and Safety 
Code (THSC), Chapter 401, concerning Radioactive Materials 
and Other Sources of Radiation (also known as the Texas 
Radiation Control Act); §401.011, concerning Radiation Control 
Agency, which authorizes the commission to regulate and 
license the disposal of radioactive substances, the processing 
or storage of low-level radioactive waste or naturally occurring 
radioactive material, the recovery or processing of source 
material, and the processing of by-product material; §401.051, 
concerning Adoption of Rules and Guidelines, which authorizes 
the commission to adopt rules and guidelines relating to con­
trol of sources of radiation; §401.103, concerning Rules and 
Guidelines for Licensing and Registration, which authorizes 
the commission to adopt rules and guidelines that provide for 
licensing and registration for the control of sources of radiation; 
§401.104, concerning Licensing and Registration rules, which 
requires the commission to provide rules for licensing for the 
disposal of radioactive substances; §401.202, concerning 
Regulation of Low-Level Radioactive Waste Disposal, which au­
thorizes the commission to regulate commercial processing and 
disposal of low-level radioactive waste; §401.262, concerning 
Management of Certain By-Product Material, which provides 
the commission authority to regulate by-product storage and 
processing facilities; and §401.412, concerning Commission 
Licensing Authority, which authorizes the commission to issue 
licenses for the disposal of radioactive substances. 
The adopted amendment implements Senate Bill 1604, 80th 
Legislature, 2007; THSC, §§401.011, 401.051, 401.103, 
401.104, 401.151, 401.202, 401.262, 401.412, and 401.2625; 
and TWC, §27.0513. 
This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency’s 
legal authority. 
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CHAPTER 331. UNDERGROUND INJECTION 
CONTROL 
The Texas Commission on Environmental Quality (TCEQ, 
agency or commission) adopts amended §§331.2, 331.7, 
331.13, 331.45, 331.46, 331.82, 331.84 - 331.86, 331.103 ­
331.107, and 331.143. The commission adopts new §§331.87, 
331.108, 331.109, and 331.220 - 331.225. 
Sections 331.2, 331.7, 331.82, 331.84, 331.103 - 331.107, 
331.143, and 331.221 are adopted with changes to the pro­
posed text and will be republished. Sections 331.13, 331.45, 
331.46, 331.85 - 331.87, 331.108, 331.109, 331.220, 331.222 ­
331.225 are adopted without changes to the proposed text as 
published in the September 5, 2008, issue of the Texas Register 
(33 TexReg 7477) and will not be republished. 
BACKGROUND AND SUMMARY OF THE FACTUAL BASIS 
FOR THE ADOPTED RULES 
The changes adopted to this chapter are part of a larger adoption 
to revise the commission’s radiation control and underground in­
jection control (UIC) rules. The purpose of this rulemaking is to 
implement the remaining portions of Senate Bill (SB) 1604, 80th 
Legislature, 2007, its amendments to Texas Health and Safety 
Code (THSC), Chapter 401 (also known as the Texas Radia­
tion Control Act (TRCA)), and House Bill (HB) 3838, 80th Leg­
islature, 2007. This rulemaking incorporates new provisions for 
notice and contested case hearing opportunities related to Pro­
duction Area Authorizations and UIC Area Permits, financial as­
surance requirements, and new state fees on gross receipts as­
sociated with the radioactive waste disposal. HB 3838 specifi ­
cally addresses the period between uranium exploration, which 
is regulated by the Railroad Commission of Texas (RRC), and 
permitting of injection wells for in situ uranium mining, which is 
regulated by TCEQ. HB 3838 requires TCEQ to establish a reg­
istration program for exploration wells permitted by the RRC that 
are used for development of the UIC area permit application. In 
response to a previous petition for rulemaking, the commission 
has also directed staff to review, seek stakeholder input on, and 
recommend revision of commission rules related to in situ ura­
nium recovery. The adopted amendments to Chapter 331 imple­
ment legislative requirements in SB 1604, establishing require­
ments for area permits and production area authorizations for in 
situ recovery of uranium, and HB 3838 establishing registration 
requirements for wells used in the development of an application 
for an injection well permit authorizing in situ recovery of uranium 
and revisions based on the commission-directed staff review of 
the in situ program and the stakeholder input received. 
Corresponding rulemaking is published in this issue of the Texas 
Register concerning 30 TAC Chapters 37, 39, 55, 305, and 336. 
SECTION BY SECTION DISCUSSION 
The commission adopts the amendment to §331.2, Definitions, 
by revising nine existing definitions and adding two new defini­
tions. Existing definitions under §331.2(83), (85), and (87) - (112) 
will be renumbered to paragraphs (84), (86), and (88) - (114), re­
spectively to accommodate the two new definitions. 
The commission adopts the amendment to the definition of "Ac­
tivity" under §331.2(2) to include the construction or operation 
of an injection or production well for the recovery of minerals, or 
any other classes of injection wells regulated by the commission. 
This change is necessary for completeness of the term "activity," 
which is used throughout the rules that apply to underground in­
jection. With this adopted revision, any references to activities 
regulated under the TCEQ UIC Program will include construc­
tion and operation of injection wells. In response to comments, 
the commission revised this definition to include construction of 
a monitor well at a Class III injection well site. 
In response to comments, the commission revised the term "Af­
fected person" at §331.2(3) to be consistent with the definition of 
this term at §55.3, Definitions. 
The commission adopts the amendment to the definition of "Area 
permit" under §331.2(10) to specify that an area permit is for two 
or more production or monitor wells used in operations associ­
ated with Class III well activities. This change is necessary to 
specify that area permits are issued only for Class III wells and 
not for other types of injection wells regulated by the commis­
sion. 
In response to comments, the commission revised the definition 
of the term "Baseline quality" at §331.2(12) to refer to "injection 
operations" instead of "injection activities." 
The commission adopts the amendment to the definition of 
"Control parameter" under §331.2(28) to clarify that the term 
includes physical parameters, such as pH or specific con­
ductivity, and that monitoring of a control parameter includes 
measurement with instrumentation or laboratory analysis of a 
groundwater sample from a monitoring well. Control parameters 
are characteristics of the groundwater that are monitored to 
detect the movement of mining solutions out of the production 
zone at a Class III well site. In the past, control parameters were 
almost always a chemical attribute of the groundwater, such as 
the concentration of certain metals. Groundwater samples were 
collected and shipped to a laboratory where the concentrations 
of control parameters were measured using chemical analytical 
techniques. Physical characteristics of groundwater, however, 
also can serve as control parameters. Furthermore, advances 
in technology now allow measurement of certain parameters 
in the borehole. The change is necessary to allow physical 
parameters to be used as control parameters, and to allow 
for measurement of certain control parameters using suitable 
instrumentation. In response to comments, the commission 
revised the definition of this term at §331.2(28) to include the 
word "field" before the word "instrumentation." 
The commission adopts the amendment to the definition of "Ex­
cursion" under §331.2(38) to clarify that the determination of 
movement of mining solutions into a monitor well must be based 
on chemical analysis or instrument measurement of control pa­
rameters from groundwater. 
The commission adopts the amendment to the definition of "Mine 
plan" under §331.2(63) which expands the term to include a 
schedule of proposed mining activities at a Class III well site. 
Currently, the definition includes only a map of the permit area. 
The expanded definition addresses the need for the holder of a 
Class III well area permit to provide the commission information 
regarding the sequence and timing of mining, and a schedule for 
aquifer restoration. 
The commission adopts the amendment to the definition of 
"Monitor well" under §331.2(64) to clarify that the term has the 
same meaning as "monitoring well" as defined in Texas Water 
Code (TWC), §27.002. "Monitor well" is used throughout the 
Chapter 331 rules, and this change would provide consistency 
between these rules and the TWC with regards to the meaning 
of the two terms. Also, the commission adopts the amendment 
to §331.2(64)(A) to clarify that designated monitor wells are 
those wells for which water quality sampling or measurements 
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with instrumentation is required. This change is necessary to 
clarify that water quality sampling may be accomplished by 
measuring water quality with appropriate instruments in addition 
to determining water quality through conventional chemical 
analysis of groundwater samples. In response to comments, 
the commission revised the definition of this term at §331.2(64) 
to add the word "field" before the word "instrumentation." 
The commission adopts the amendment to the definition of "Pro­
duction area authorization" under §331.2(82) to clarify that the 
term refers to an authorization issued under the terms of a Class 
III well area permit, and that this authorization includes require­
ments regarding production and aquifer restoration. The current 
definition does not clearly indicate that this term applies to Class 
III well operations. 
The commission adopts new §331.2(83) which defines "Produc­
tion well." This term is used in existing rules, and should be de­
fined. The adopted definition clarifies that a production well is 
one that is used for mineral recovery, not for waste injection. In 
response to comments, the commission revised the definition of 
this term at §331.2(83) to indicate it refers to a well used to re­
cover uranium, and that the term including an injection well used 
to recover uranium. 
The commission adopts the amendment to the term "Restored 
aquifer" under existing §331.2(86) to restrict the term to that por­
tion of an aquifer that is within the boundaries of an area permit, 
and that the aquifer has been restored in accordance with the re­
quirements of §331.104, Establishment of Baseline and Restora­
tion Values. This change is necessary to clarify that "aquifer 
restoration" applies to the aquifer within the permit boundary, 
not the entire aquifer. In response to comments, the commis­
sion revised the definition of this term at §331.2(89) to refer to 
groundwater within a production area rather than to the bound­
aries of the permit. 
The commission adopts new §331.2(87) which defines the term 
"Registered well." HB 3838 required the commission to establish 
a registration system for wells that would be used to develop 
applications for Class III well area permits. This new definition 
is necessary to define this term that is used in Chapter 331, new 
Subchapter M, which is discussed further in this section. 
The commission adopts the amendment to the definition of "Ver­
ifying analysis" under existing §331.2(107) to include measure­
ments with instrumentation. Physical characteristics of ground­
water also can serve as control parameters, and advances in 
technology now allow measurement of certain parameters in the 
borehole. The change is necessary to allow physical parameters 
to be used as control parameters, and to allow for measurement 
of certain control parameters using suitable instrumentation. 
The commission adopts new §331.7(g) which addresses term 
limits of existing Class III well area permits. This change imple­
ments the requirements of SB 1604, which amended the TWC 
by adding TWC, §27.0513. Prior to adoption of SB 1604, Class 
III well area permits were issued without an expiration date. Un­
der SB 1604, the holder of a Class III area well permit issued 
prior to September 1, 2007 must submit an application for per­
mit renewal before September 1, 2012. Any permit issued prior 
to September 1, 2007 will expire on September 1, 2012 if an ap­
plication for renewal is not submitted to the commission before 
September 1, 2012, although the holder of the permit would not 
be relieved of obligations under the permit or applicable rules 
to restore groundwater or to plug and abandon wells authorized 
under the permit. 
The commission adopts the amendment to §331.13(e) to allow 
the commission to delegate to the executive director the author­
ity to designate an exempt aquifer if no request for a public hear­
ing is received during the comment period provided in public no­
tice. Delegation of authority by the commission to the executive 
director in uncontested matters is a common practice for  most  
permitting matters addressed by the commission, including in­
jection well permits that may be associated with an aquifer ex­
emption. Delegation in this matter would reduce the time needed 
to process requests for aquifer exemptions. 
The commission adopts the amendment to §331.45(4)(B) to clar­
ify that a demonstration of mechanical integrity is not necessary 
for baseline wells. The existing rule currently excludes monitor 
wells from this requirement, and baseline wells are constructed 
and operated similarly to monitor wells. Unlike Class III injec­
tion and production wells through which mining fluids are being 
pumped on a near-continuous basis, no injection occurs in base­
line and monitor wells, and only native groundwater periodically 
is pumped from baseline wells. 
The commission adopts the amendment to §331.46(e) to remove 
any apparent implication regarding the approval of the use of 
materials other than cement for plugging wells. Under the ex­
isting language in subsection (e), use of a material other than 
cement for plugging wells requires approval in writing by the ex­
ecutive director.  The existing rule language could  be  interpreted  
to mean that approval of the use of other plugging material could 
be granted by means other than permit modification or amend­
ment. Closure of wells must be in accordance with an approved 
plugging and abandonment plan. A request to plug a well with 
material other than cement should be subject to the applicable 
rules for amendments or modifications, and subject to applicable 
public notice and public participation requirements. 
The commission adopts the amendment to §331.82(a) to clar­
ify that the casing in Class III wells must be cemented from the 
bottom of the casing to the surface. The revision is necessary 
as the current rule requires casing be cemented to the surface, 
which implies casing could be cemented from a point above the 
bottom of the casing to the surface. 
The commission adopts the amendment to §331.82(c)(2) to re­
quire a demonstration of mechanical integrity prior to injection 
or production from a Class III well and to require a pressure 
test each time a tool is placed in a Class III well when that tool 
could affect the mechanical integrity of the well. The current rule 
requires a demonstration of mechanical integrity following con­
struction of the well, but not specifically before the well is put 
into operation. Although it is unlikely an operator of a Class III 
well would inject or produce fluids from the well prior to testing 
it for mechanical integrity, the rule revision clarifies that the me­
chanical integrity of a well must be demonstrated prior to oper­
ation of the well. Under existing §331.82(c), an additional test 
for mechanical integrity on a well may be required if the well has 
been repaired. During the life of a well, tools may be placed 
in and withdrawn from a well for various reasons such as to in­
spect casing, change or repair pumps or tubing, or to clean well 
screens. These types of actions can result in damage to the 
well casing, which could affect the mechanical integrity of a well. 
The revision allows the executive director to require an opera­
tor to pressure test a well whenever tools have been placed into 
the well that could damage casing and affect the mechanical in­
tegrity of a well. In response to comments, the commission has 
revised §331.82(c)(2) to indicate mechanical integrity shall be 
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demonstrated both following construction of the well and prior to 
production or injection. 
The commission adopts the amendment to §331.82(c)(2)(A)(i) 
to clarify that Class III wells can be tested for  significant leaks 
using either a single point resistivity survey or a pressure test. 
The language in the prior rule is unclear, and suggests that both 
tests are required. The intent of the rule change is that either 
method may be used to test for significant leaks in a Class III 
well. 
The commission adopts the amendment to §331.82(c)(2)(A)(ii) 
to clarify that cement records can be used to demonstrate the 
absence of significant fluid movement in a Class  III well.  
The commission adopts the amendment to §331.84(c) to clarify 
that the fluid level in a Class III well must be measured when such 
measurement is required in a permit. Section 331.84(c) is also 
amended to clarify that the required bi-monthly samples must be 
taken at 15-day intervals so as to ensure the collection of inde­
pendent samples. The adopted 15-day interval would replace 
the current two-week interval that resulted in three samples a 
month for two months in each year. In response to comments, 
the commission has revised §331.84(c) to refer to a "calendar 
month" instead of "month." 
The commission adopts the amendment to replace require­
ments in existing §331.85(a) with new reporting requirements in 
§331.85(a). Under the existing rule, an updated map illustrating 
all newly constructed or newly discovered wells was required 
under existing subsection (a). Adopted subsection (a) requires 
an annual report by January 31st of each year. This report, in 
addition to the updated map that is presently required, must 
also include data on any newly constructed or newly discovered 
wells, and updated cost estimates for well closure and aquifer 
restoration, an update mine map, an updated mining schedule, 
and an inventory of all injection, production, and monitor wells. 
This information has been required in the past, and the adopted 
rule consolidates it into one report due in January each year, 
which would assist commission staff in reviewing this informa­
tion. 
The commission adopts §331.85(h) to require an operator of a 
Class III well facility to maintain at the facility copies of all in­
formation required under §331.85. Adopted §331.85(h) assists 
TCEQ field personnel to more expeditiously determine facility 
compliance with all applicable rules and permit requirements 
during an inspection of a facility. 
The commission adopts the amendment to §331.86(a) to re­
move language that implies plugging and abandonment plans 
may be modified though written approval from the executive di­
rector. The intent of this section is that any revision of plugging 
and abandonment plans must be done through a permit amend­
ment or modification,  which  would need to be approved by the  
executive director as part of a permit application process. 
The commission adopts new §331.87. Under this new section, 
field measurement using instrumentation, of groundwater pa­
rameters is allowed for monitoring purposes provided the field 
measurement is at least equivalent in quality and sensitivity as 
that of a chemical analysis. This new section is necessary to 
address advancements in technology that allow field measure­
ments for certain groundwater quality parameters. 
The commission adopts the amendment to §331.103(a) to clar­
ify that the placement of monitor wells to meet the spacing re­
quirements of subsection (a) may be based on information from 
exploration drilling, as updated with information from production 
drilling. It is the commission’s contention that information from 
these types of wells is sufficient for the determination of monitor 
well placement to meet the spacing requirements in subsection 
(a). As a further point of clarification, monitor wells must meet 
the spacing requirements in §331.103(a) with respect to the out­
ermost injection and production wells within the production area, 
not with respect to injection and production wells in the interior of 
the productions area. In response to comment, the commission 
revised this subsection to refer to the distance between adjacent 
mine area monitor wells. 
The commission adopts the amendment to §331.104, Establish­
ment of Baseline and Restoration Values, to address both the es­
tablishment of baseline groundwater values for restoration and 
the establishment of parameters for excursion detection. 
The commission adopts the amendment to §331.104(a) to re­
quire that groundwater samples from monitor and baseline wells 
be both independent and representative, as both of these char­
acteristics are necessary for valid statistical analysis. A statisti­
cally-independent sample is required so that one sampling event 
will not affect the results or quality of a subsequent sampling 
event from the same well. 
The commission adopts an amendment to re-designate 
§331.104(b) as subsection (d) with no other changes, and would 
remove subsection (c), as discussed elsewhere in this section. 
Under adopted §331.104(b) all baseline wells must be com­
pleted within the production zone. Under existing §331.104(d), 
baseline water quality values for determination of restoration 
could be based on analytical measurements of groundwater 
samples from either the baseline wells completed in the pro­
duction zone within the production area, or from monitor wells 
completed in the production zone but outside of the production 
area (that is, outside of the zone of uranium mineralization that 
is to be mined using in situ techniques). It is the commission’s 
determination that aquifer restoration goals should be based 
on data from groundwater samples collected from the baseline 
wells only, as these are the wells that are completed in the 
production zone within the area of mineralization. Information 
from wells outside of the production area does not provide 
pre-mining information on the quality of groundwater within the 
production zone of the production area. Adopted §331.104(b) 
would also require the owner or operator to propose a suite of 
groundwater parameters for restoration. 
In response to comments, the commission has made several re­
visions to §331.104(b). Under the proposed rule, an owner or 
operator was required to sample all baseline wells and analyze 
the samples for a suite of parameters determined by the owner 
or operator and approved by the executive director. This sub­
section has been revised to require these samples be analyzed 
for a suite of 26 parameters, with allowance for the owner or 
operator to add or remove parameters to this list (except for ura­
nium and radium-226) with executive director approval. Also, 
§331.104(b)(3) was revised to refer to groundwater production 
zone. Lastly, §331.104(b)(4) was revised to refer to "any other 
applicable information provided by the applicant or permittee." 
The commission adopts §331.104(c), under which a minimum 
of five baseline wells or one baseline well for every four acres of 
production area, whichever is greater, are required. Under exist­
ing §331.104(a)(2), which would be removed under the adopted 
amendment, the production area baseline value must be based 
on samples from at least five wells completed in the production 
zone. Although this current rule allows for more than five base­
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line wells, owners and operators typically propose only five base­
line  wells.  Because  a production area  may  range in size from a  
few acres to several tens of acres, five wells may or may not 
provide sufficient characterization of the groundwater for estab­
lishment of restoration goals. The adopted amendment ensures 
a minimum number of baseline wells based on acreage of a pro­
duction area. Adopted §331.104(c) also requires all baseline 
wells to be sampled and the results of analyses of those sam­
ples be used to determine the suite of restoration parameters. 
The commission adopts the amendment to remove existing 
§331.104(c), under which an owner or operator is required to 
determine control parameters upper limits from baseline water 
quality values. It is the commission’s intention that control 
parameter upper limits should be based on information from 
monitor wells, not baseline wells. Control parameter upper 
limits are the values of certain parameters that are monitored in 
the monitor wells that encircle a production area. The purpose 
of this monitoring is to determine if mining fluids have migrated 
from the production area by detection of changes in water qual­
ity in the monitor wells. In order to do so, the water quality in the 
monitor wells must be established. Water quality in the monitor 
wells should be established from information from the monitor 
wells, which are located outside the zone of mineralization, not 
from baseline wells, which are completed within the zone of 
mineralization. 
As discussed previously, existing §331.104(b) is being relettered 
to §331.104(d) under this rulemaking. No other changes to 
§331.104(d) are adopted. Existing §331.104(d) is deleted so 
that the requirements for establishing restoration table values 
can be placed in §331.107, Restoration. 
The commission adopts §331.104(e) to require operators to 
determine control parameters for production and nonproduction 
wells. 
In response to comments, the commission is revising 
§331.104(e) to remove paragraph (1). Under this paragraph, an 
owner or operator could determine the presence of an excur­
sion by comparing monitoring results to the mean pre-mining 
concentration when that mean was estimated using at least 
30 measurements for a particular monitoring parameter. Upon 
further review, the commission realizes that §331.104(b)(1) 
was incorrectly worded. Paragraph (1) has been removed 
and paragraph (2), which requires excursions be determined 
using a statistical method proposed by the owner or operator 
and approved by the executive director, has been combined 
with §331.104(e). Additionally, the commission realized that 
§331.104(e) did not include a requirement that control param­
eter upper limits for production zone monitor wells shall be 
determined from pre-mining groundwater sample data from pro­
duction zone monitor wells, and control parameter upper limits 
for nonproduction zone monitor wells shall be determined from 
pre-mining groundwater sample data from nonproduction zone 
monitor wells. Section 331.104(e) was revised to include these 
requirements. Lastly, the commission revised §331.104(e) 
to replace the term "statistical hypothesis test" with the term 
"statistical method." 
The commission adopts the amendment to §331.104(f) to 
address requirements for groundwater restoration in the case 
where an owner or operator has requested to re-enter a previ­
ously-mined area for additional mining. Under this subsection, 
an owner or operator would be required to meet the groundwater 
restoration goals previously established for the production area 
to be re-entered. It is the commission’s intention that when a 
previously mined area is to be re-entered for additional in situ 
recovery of uranium, the groundwater restoration goals should 
be those established prior to in situ mining operations, or as 
modified by any amendments in accordance with §331.104, 
Establishment of Baseline and Restoration Values and Control 
Parameters for Excursion Detection and §331.107, Restoration. 
The commission adopts the amendment to §331.105(1) - (4) to 
refer to Routine Monitoring, Monitoring Duration, Verifying Anal­
ysis, and Excursion Monitoring, respectively, instead of Routine 
Sampling, Duration of Monitoring Program, Verifying Analysis, 
and Sampling Frequency when mining solutions are present, re­
spectively. Section 331.105(1), (3), and (4) is also amended to 
clarify that monitoring includes instrument measurements. Ad­
ditionally, adopted §331.105(3) clarifies that a verifying analysis 
must be done if the upper control limit is equaled or exceeded 
in designated monitor wells. Lastly, adopted §331.105(1) and 
(4) requires monitoring results for control parameters to be com­
pleted by the second working day after a sample is collected. In 
response to comments, the word "field" was added before the 
word "instrumentation" in §331.105(1). 
The commission adopts amendments to §331.106, Remedial 
Action for Excursion, to refer to the existence of an excursion 
rather than that mining solutions are present. By making this 
change, the language in §331.106 would refer to a term, in this 
case, "excursion" that is defined in previous §331.2, Definitions, 
rather than the undefined phrase, "that mining solutions are 
present." 
The commission adopts the amendment to §331.106(2) to re­
quire, in addition to other parameters identified in this paragraph, 
analysis for uranium and radium-226 for a verifying analysis. 
These two parameters are mobilized into the groundwater during 
in situ mining. Their presence in a verifying analysis of a ground­
water sample from a monitor well would provide evidence that an 
indication of an excursion was associated with the movement of 
a mining solution from the production area to a monitor well. The 
commission revised §331.106(2)(A) to remove the phrase "val­
ues consistent with." 
The commission adopts the amendment to §331.107(a) to re­
quire that groundwater in the production zone of the produc­
tion area must be restored when mining is complete, to require 
restoration be achieved for all parameters specified in the suite 
of restoration parameters, and to specify that restoration may be 
demonstrated by either of two methods. The first method is a 
direct comparison between the measurement from a groundwa­
ter sample for a restoration parameter and the mean for that pa­
rameter as determined from all measurements from groundwater 
samples collected from baseline wells prior to mining activities. 
The second method is a statistical test proposed by the owner 
or operator and approved by the executive director. As part of a 
permit or production area authorization application, the applicant 
would be required to provide a sufficient explanation for the use 
of alternative statistical methodology for determining restoration 
table values. These proposed methods are similar to those for 
excursion detection and provide the owner or operator two sta­
tistical methods for determining if restoration has been achieved. 
The commission revised §331.107(a) to indicate each Class III 
injection well permit or production area authorization shall con­
tain a description of the method for determining that groundwa­
ter in the production zone within the production area has been 
restored, rather that requiring it upon issuance or renewal, as 
production area authorizations are not subject to renewal. 
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The commission adopts the amendment to §331.107(b) and 
(c) to specify that aquifer restoration applies to a production 
area, not the entire permitted area. The commission revised 
§331.107(b) to require reestablishment of groundwater quality 
in the affected permit or production area aquifers in accordance 
with the requirements of §331.107(a), rather than to levels 
consistent with the values listed in the restoration table for that 
permit or production area. 
The commission adopts the amendment to §331.107(d) to 
identify the information that must be submitted with the required 
semi-annual restoration progress report. This information 
includes analytical data, graphs of analytical data for each 
restoration parameter, the volume of  fluids injected and pro­
duced, the volume of fluids disposed, water level measurements, 
a potentiometric map for each production area, and a summary 
of progress achieved towards aquifer restoration. In response 
to comments, the requirement for submission of a hydrograph 
for each well was removed and the remaining subsections 
renumbered. 
The commission adopts §331.107(e) under which stability sam­
pling is required once restoration has been demonstrated. Sec­
tion 331.107(e) would be re-designated as subsection (f), and 
would be amended to extend the period for stability sampling 
from 180 days to one year. This extended period for stability 
sampling would allow the owner or operator to determine if wa­
ter quality is affected by seasonal changes. 
The commission adopts an amendment to re-designate 
§331.107(f) as subsection (g), and amend the subsection to 
require a permittee to notify the executive director of a de­
termination to cease restoration operations if the permittee 
decided to request amendment of the restoration values. Under 
§331.107(f), if a permittee is unsuccessful in restoring the 
groundwater in a production zone within a production area, he 
or she may cease restoration operations without notifying the 
executive director, and request the restoration values to be 
raised, and the executive director can approve such an amend­
ment after considering the factors identified in §331.107(g)(1). 
Under the adopted rule, written permission from the executive 
director would be required for a permittee to cease restoration 
activities. The permittee would also be required to submit 
the request for amendment of restoration values within 120 
days of receipt of authorization from the executive director to 
cease restoration operations. These adopted changes allow 
the executive director to evaluate the permittee’s decision to 
cease restoration operations, and would require the permittee 
to submit a request for amendment in a timely manner. 
The commission adopts the amendment to §331.107(g)(3) to re­
quire a permittee to conduct stability sampling for a period of two 
years (instead of one year) if restoration values are amended. 
The inability to restore groundwater to the initial restoration val­
ues is an indication that in situ mining may have altered the 
chemistry of the groundwater within the production zone of a pro­
duction area, and that this change has resulted in making the af­
fected groundwater resistant to a reduction in the concentrations 
of parameters in the groundwater. As this affected groundwater 
moves through natural groundwater flow, it would migrate into 
areas adjacent to the production zone that are unaffected by in 
situ mining. Once in these areas, it is the commission’s con­
tention that chemically reducing conditions in these areas would 
immobilize these parameters, decreasing the risk of off-site con­
tamination. However, because there may be some increased 
risk of off-site contamination because original restoration table 
values are not achieved in such a case, the commission is re­
quiring a stability period of two years when restoration values are 
amended. Under the adopted rule, the commission would allow 
a permittee to provide a demonstration that a period of less than 
two years is appropriate. The commission revised §331.107(g) 
to indicate that an amendment to a restoration table is contin­
gent upon the owner or operator having made an appropriate ef­
fort to achieve restoration in accordance with the requirements 
of §331.107(a), rather than to levels consistent with values listed 
in the restoration table for a production area. 
The commission adopts the amendment to §331.107(g)(4) to re­
quire a permittee to resume restoration efforts if an amendment 
to the restoration values is not granted. 
The commission adopts new §331.108, Independent Third-Party 
Experts. Under the adopted revision to §55.201, Requests for 
Reconsideration or Contested Case Hearing, an application for 
a production area authorization is not subject to a contested case 
hearing when the application addresses the initial establishment 
of monitor wells, and the executive director uses the recommen­
dations of an independent, third-party expert. Under SB 1604, 
the TWC was amended by adding TWC, §27.0513(e), under 
which the requirements for use of an independent third-party ex­
pert are identified. 
The commission adopts new §331.108(a) under which the ex­
ecutive director may use the recommendations of an indepen­
dent third-party expert if requested by an applicant. Under this 
adopted subsection, the executive director would use the recom­
mendations from an expert provided the expert meets the quali­
fications identified in §331.108(b), the applicant pays for the cost 
of the work of the expert, the applicant is not involved in the se­
lection of the expert or the direction of the expert’s work, the ex­
pert’s recommendations meet all applicable statutory and regu­
latory requirements for the initial establishment of monitor wells, 
and, in the opinion of the executive director, the expert’s rec­
ommendations are necessary for the protection of underground 
sources of drinking water. 
The commission adopts new §331.108(b) to require that an ex­
pert be either a licensed professional engineer or a licensed 
professional geoscientist who currently is authorized to practice 
engineering or geology, respectively, in Texas. In determining 
whether to designate a person as an expert, the executive direc­
tor would also consider the person’s experience in geology and 
hydrogeology, experience with in situ mining of uranium, current 
and previous work experience with the applicant, current and 
previous work experience with person’s or entities that are in 
opposition to in situ uranium mining, and any other factors the 
executive director considers to be relevant. 
The commission adopts new §331.108(c), under which the ex­
ecutive director would not designate an expert unless a written 
request from the applicant is received. The commission intends 
that the choice to use an expert lies with the applicant, who would 
have to pay the cost of the expert. 
The commission adopts new §331.108(d). Under this new sub­
section, an application for a production area authorization for the 
initial establishment of monitor wells is not subject to opportunity 
for a hearing if the executive director uses the recommendations 
of an expert. 
Under adopted new §331.108(e), if the executive director does 
not use the recommendations of an expert, the application is 
subject to opportunity for a contested case hearing. 
34 TexReg 1642 March 6, 2009 Texas Register 
The commission adopts new §331.108(f), under which a person 
may request to be considered an expert by submitting informa­
tion to the executive director to demonstrate qualifications under 
this section. 
The commission adopts new §331.108(g), to provide that the use 
of an expert does not constitute the applicant’s selection of the 
expert. 
The commission adopts new §331.108(h), to provide that an ex­
pert cannot be an employee of the commission. 
The commission adopts new §331.109(a), under which finan­
cial assurance for aquifer restoration must be based on cost es­
timates provided under §331.143, Cost Estimates for Plugging 
and Abandonment and Aquifer Restoration. 
The commission adopts new §331.109(b), under which finan­
cial assurance for plugging and abandonment of wells must be 
based upon cost estimates provided under §331.143. 
The commission adopts the amendment to §331.143(a) to in­
clude a cost estimate for aquifer restoration for each produc­
tion area authorization. Existing §331.143(a) requires a cost 
estimate for plugging and abandonment only. Although finan­
cial assurance for aquifer restoration is held under a radioac­
tive materials license, cost estimates for aquifer restoration are 
reviewed by the UIC program staff. This change would formal­
ize an intra-agency arrangement (and previous interagency ar­
rangement when the licensing program was at the Department 
of State Health Services) to clearly indicate that responsibility for 
review of cost estimates for aquifer restoration lies with the UIC 
program and establish that an applicant must submit the cost 
estimates for aquifer restoration of a permit or production area 
as part of the application. Also, the requirement that plugging 
and abandonment cost estimates, as well as aquifer restoration 
cost estimates, must equal the maximum cost of each of these 
items at the point in a facility’s operating life has been revised to 
require that these estimates take into account all costs related 
to plugging and abandonment and aquifer restoration, respec­
tively. This requirement has been moved to adopted subsection 
(b). This change is necessary to more clearly state the require­
ments for cost estimates for both plugging and abandonment as 
well as for aquifer restoration. 
The commission adopts the replacement of existing §331.143(b) 
with adopted subsection (b) that would require that both the cost 
estimates for plugging and abandonment and for aquifer restora­
tion must be included. The current rule only refers to plugging 
and abandonment cost estimates. 
The commission adopts an amendment to re-designate 
§331.143(b) to subsection (c). Adopted subsection (c) would 
refer to cost estimates both for plugging and abandonment and 
for aquifer restoration. 
The commission adopts §331.143(d), under which the owner or 
operator of a Class III well facility would be required, on or before 
December 31st of each year, to review and update as neces­
sary the cost estimates required under §331.143(a). Amended 
§331.143(d) also requires the owner or operator to submit these 
updates to the executive director no later than January 31st of 
each year. Although these estimates currently are submitted to 
the executive director, there is no specific date on which they 
must be submitted. The adopted rule establishes a specific date  
for submission of this information. In response to comments, the 
commission has revised §331.143(d) to include the requirement 
to review and update as necessary the cost estimate for aquifer 
restoration. 
The adopted rules amend Chapter 331 by adding new Subchap­
ter M: Requirements for Existing Wells Used for Development 
of Class III UIC Well Applications. This new subchapter imple­
ments the requirements of HB 3838. Under this legislation, the 
TWC was amended to add TWC, §27.023 and §27.024, and 
amended TWC, §27.073. These new statutory sections estab­
lish requirements for the registration of wells that are used for 
the development of a Class III injection well permit application. 
These wells, which initially are drilled under an exploration permit 
issued by the RRC, are not plugged because they can be used 
to develop an application for a Class III injection well area per­
mit. Currently, these wells continue to be regulated by the RRC 
unless they are included in an application for a Class III injection 
well area permit. The adopted new subchapter would establish 
regulatory requirements for these wells, including development 
of a registration to document their existence. Ultimately, these 
wells would either be permitted under a Class III injection well 
area permit or would be plugged and abandoned. 
The commission adopts new §331.220, Applicability, to establish 
that the requirements of new subchapter M apply to wells that are 
used to obtain information to develop an application for a Class 
III injection well area permit for in situ mining of uranium. 
Under the requirements of HB 3838, any wells that are used for 
the development of an application for a Class III injection well 
area permit must be registered with the TCEQ. The commission 
adopts new §331.221(a) to require all existing wells used to de­
velop a Class III injection well permit application be registered 
with  the TCEQ  within 30 days of completion and prior to sub­
mission of the application, and would require wells drilled after 
submission  of  the  application to be registered within 30 days of  
well completion. In response to comments, the commission has 
revised §331.221(a) to specify that these wells must be regis­
tered with the TCEQ, and registration must be within 30 days of 
completion of casing and well development. 
The commission adopts new §331.221(b), under which the type 
of information required for well registration is identified. This in­
formation includes a unique well designation, well location, well 
depth, well construction information, well operator, name of per­
son who owns land on which the well is located, water level data, 
and if applicable, the groundwater conservation district in which 
the well is located. 
The commission adopts new §331.221(c), under which the 
owner or operator would be required to maintain mechanical in­
tegrity of any registered well, as defined in adopted §331.2(87). 
This adopted subsection also requires that any registered 
well not cause or allow movement of fluid that would result in 
groundwater pollution. Also, this adopted subsection prohibits 
injection in a registered  well.  
The commission adopts new §331.221(d), under which an owner 
or operator is required to plug and abandon any registered well 
that is not subsequently authorized under a Class III injection 
well area permit. In response to comment, the commission re­
vised §331.221(d) to require submission of a certificate of plug­
ging and abandonment of registered wells not covered under a 
Class III injection well area permit to the executive director within 
30 days. The commission further revised this subsection to allow 
a permittee to submit a request to the executive director for an 
extension of time for completion of plugging and abandonment 
required under this subsection. Any request for an extension un-
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der this subsection must provide reasonable justification for the 
extension. 
The commission adopts new §331.221(e), under which regis­
tered wells are not subject to the commission’s permitting, public 
notice, or hearing requirements. Under TWC, §27.023(b), reg­
istered wells are excluded from these requirements, unless they 
are converted to a well authorized under a Class III injection well 
permit under adopted new §331.222, Conversion of Registered 
Wells to Class III Wells. 
The commission adopts new §331.222, Conversion of Regis­
tered Wells to Class III Wells, which addresses changing the sta­
tus of a registered well. Under this adopted new section, once a 
registered well is authorized under a Class III injection well area 
permit, the registration status of the well ceases and the well is 
subject to all applicable commission rules, including those re­
garding permitting, public notice, and hearing requests. 
The commission adopts new §331.223(a), under which an owner 
or operator is required to provide certain information on regis­
tered wells to a groundwater conservation district if the proposed 
permit boundary is within the district’s area. The owner or oper­
ator must provide to the district information regarding wells that 
are not in the public record when such wells are encountered, 
locations of all wells that are recorded in the public record and 
within the proposed permit area, pre-mining water quality data 
collected from registered wells, the amount of water produced 
monthly from each registered well, and a record of strata en­
countered from each registered well, except for information that 
is confidential. 
The commission adopts new §331.223(b), under which an owner 
or operator of a registered well is required to provide the infor­
mation required under adopted new §331.223(a) to the ground­
water conservation district within 90 days of receipt of the final 
information for that well. 
The commission adopts new §331.224, Record of Strata, under 
which the executive director may require a person who receives 
a Class III injection well area permit or a production area autho­
rization to maintain and provide accurate records regarding the 
character of strata encountered in drilling an injection well, mon­
itor well, or production well. 
The commission adopts new §331.225, Geophysical or Drilling 
Log, under which the commission may require an applicant for a 
Class III injection well permit to provide a geophysical or drilling 
log of an existing well.  
FINAL REGULATORY IMPACT ANALYSIS DETERMINATION 
The commission adopts the rulemaking action under the reg­
ulatory analysis requirements of Texas Government Code, 
§2001.0225, and determined that the action is not subject 
to §2001.0225 because it does not meet the definition of "a 
major environmental rule" as defined in the statute. "A major 
environmental rule" means a rule, the specific intent of which, 
is to protect the environment or reduce risks to human health 
from environmental exposure and that may adversely affect 
in a material way the economy, a sector of the economy, 
productivity, competition, jobs, the environment, or the public 
health and safety of the state or a sector of the state. The 
rulemaking action implements legislative requirements in SB 
1604, establishing requirements for area permits and production 
area authorizations for in situ recovery of uranium, and HB 
3838 establishing registration requirements for wells used in 
the development of an application for an injection well permit 
authorizing in situ recovery of uranium. The rulemaking is not 
anticipated to adversely affect in a material way the economy, a 
sector of the economy, productivity, competition, jobs, the envi­
ronment, or the public health and safety of the state or a sector 
of the state, because the amendments do not alter in a material 
way the existing requirements for injection wells used for in 
situ recovery of uranium. The rulemaking action also amends 
technical requirements for radioactive materials licenses and 
establishes fees for applications and waste disposal in Chapter 
336; amends license application requirements and permit term 
limits in Chapter 305; amends financial assurance requirements 
in Chapter 37; amends public notice requirements in Chapter 
39; and amends public participation requirements in Chapter 55. 
Furthermore, the rulemaking action does not meet any of the 
four applicability requirements listed in Texas Government Code, 
§2001.0225(a). Texas Government Code, §2001.0225 only ap­
plies to a major environmental rule, the result of which is to: 1) 
exceed a standard set by federal law, unless the rule is specifi ­
cally required by state law; 2) exceed an express requirement of 
state law, unless the rule is specifically required by federal law; 
3) exceed a requirement of a delegation agreement or contract 
between the state and an agency or representative of the fed­
eral government to implement a state and federal program; or 
4) adopt a rule solely under the general powers of the agency 
instead of under a specific state law. The rulemaking action 
does not exceed a standard set by federal law, an express re­
quirement of state law, a requirement of a delegation agreement, 
nor does it adopt a rule solely under the general powers of the 
agency. 
The commission’s UIC program is authorized by the United 
States Environmental Protection Agency (EPA) and the adopted 
changes for injection well permits, production area authoriza­
tions, and aquifer exemptions do not exceed a standard of 
federal law or requirement of a delegation agreement. There 
are no federal standards for production area authorizations or 
for registrations for wells used in the development of a permit 
application. The adopted rules are compatible with federal law. 
The adopted rules do not exceed a requirement of state law. 
TWC, Chapter 27, the Injection Well Act, establishes require­
ments for the commission’s UIC program. SB 1604 amended 
the Injection Well Act to establish requirements for area per­
mits used for in situ recovery of uranium, and production area 
authorizations. HB 3838 amended the Injection Well Act to re­
quire the registration of wells used in the development of a permit 
application. The purpose of the rulemaking is to implement re­
quirements consistent with TWC, Chapter 27, as amended by 
SB 1604 and HB 3838. 
The adopted rules are compatible with the requirements of a del­
egation agreement or contract between the state and an agency 
of the federal government. The commission’s UIC program is 
authorized by the EPA, and the adopted rules are compatible 
with the state’s delegation of the UIC program. 
The adopted rules are adopted under specific laws.  TWC,  Chap­
ter 27, establishes requirements for the commission’s UIC pro­
gram and TWC, §27.019, requires the commission to adopt rules 
reasonably required to implement the Injection Well Act, and 
TWC, §27.0513 authorizes the commission to adopt rules to es­
tablish requirements for production area authorizations. 
The commission invited public comments regarding the draft reg­
ulatory impact analysis during the public comment period. No 
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comments were received on the draft regulatory impact analy­
sis. 
TAKINGS IMPACT ASSESSMENT 
The commission evaluated these rules and performed a prelim­
inary assessment of whether the Private Real Property Rights 
Preservation Act, Texas Government Code, Chapter 2007 is ap­
plicable. The commission’s preliminary assessment is that im­
plementation of these adopted rules would not constitute a taking 
of real property. 
The purpose of these rules is to implement legislative require­
ments in SB 1604, establishing requirements for area permits 
and production area authorizations for in situ recovery of ura­
nium, and HB 3838 establishing registration requirements for 
wells used in the development of an application for an injection 
well permit authorizing in situ recovery of uranium. The adopted 
rule changes in Chapter 331 would substantially advance this 
purpose by amending the requirements applicable to in situ ura­
nium mining. 
Promulgation and enforcement of these adopted rules would be 
neither a statutory nor a constitutional taking of private real prop­
erty. The adopted rules do not affect a landowner’s rights in pri­
vate real property because this rulemaking action does not con­
stitutionally burden, nor restrict or limit, the owner’s right to prop­
erty and reduce its value by 25% or more beyond which would 
otherwise exist in the absence of the regulations. The adopted 
rules for injection wells, permits, production area authorizations 
and well registrations do not affect real property. The adopted 
rules apply only to those who use or apply for authorization of 
injection wells for in situ recovery of uranium. Significant re­
quirements for wells used for in situ recovery of uranium apply in 
the absence of these adopted rules, including statutory require­
ments from SB 1604 and HB 3838. Therefore, the adopted rules 
do not affect real property in a manner that is different than would 
have been affected without these revisions. 
CONSISTENCY WITH THE COASTAL MANAGEMENT PRO­
GRAM 
The commission invited public comment regarding the consis­
tency with the coastal management program during the public 
comment period. No comments were received on the coastal 
management program. 
PUBLIC COMMENT 
The commission held a public hearing on September 16, 2008. 
The public comment period closed on October 6, 2008. The 
commission received comments from Armstrong Ranch (Arm­
strong), Blackburn Carter, P.C. (BC), the Coastal Bend Group of 
the Sierra Club (CBGSC), the Goliad County Groundwater Con­
servation District (GCGCD), the Kleberg County Citizen Review 
Board (KCCRB), Mesteña Uranium, LLC (Mesteña), Lone Star 
Chapter of the Sierra Club (Sierra Club), South Texas Opposes 
Pollution, Inc. (STOP), Texas Mining and Reclamation Associa­
tion (TMRA), Kelly Hart and Hallman, L.P. on behalf of Uranium 
Energy Corp and AREVA (KHH), URI, Inc. (URI), and two indi­
viduals. 
RESPONSE TO COMMENTS 
General Comments 
Armstrong commented that landowners should also have a say 
on setting priorities for uses of groundwater in Texas. 
The commission in general agrees with this statement, and notes 
that with the exception of certain restrictions that may be im­
posed by a local Groundwater Conservation District, landown­
ers, especially those who own surface, oil and gas, and mineral 
rights on their property essentially have complete control of the 
use of groundwater beneath that property. No changes were 
made in response to this comment. 
Several persons and entities commented on the use of "valid" 
statistical methods. GCGCD and STOP both recommended the 
proposed rules be revised to require valid statistical tests to be 
performed to remove outliers and to determine the distribution of 
the data, using either the mean or median. An individual com­
mented the proposed rules do not require the use of even the 
most basic valid statistical methods, and that proposed revised 
§331.104 must be significantly revised further to assure valid 
sampling in obtaining baseline wells. CBGSC recommended 
that a valid statistical analysis of sample data requires that sam­
ples be obtained on a systematic grid across the entire mining 
area. Sierra Club and STOP commented that the proposed rules 
lack clarity regarding how to determine a statistically valid num­
ber of monitor wells in the production zone or in strata above or 
below it, and recommended the proposed rules be revised to re­
quire a statistically valid number of monitor wells, and valid and 
accurate statistical testing of monitor well baseline. STOP rec­
ommended that a valid statistical test be performed on the water 
quality data for each well to remove outliers. An individual com­
mented that valid statistical methods should be required. 
The commission agrees that any statistical test used to make 
inferences about populations should be, in the general sense, 
valid. To the commission, this would include the following con­
siderations: 1) In the case of parametric tests, the data used in 
the test is appropriate for the distributional characteristics of the 
data; 2) In the case of the use of a parametric test, the sam­
ple data are evaluated to make inferences about the distribu­
tional characteristics of the population from which the sample 
data were obtained; 3) In the case of statistical estimation, the 
statistical estimator is unbiased (or at least the degree of bias is 
acceptable, such as in the case of the estimator s, which pro­
vides an estimate of σ, the true standard deviation of a distri­
bution), and to the extent possible, the estimator has minimum 
associated variance; 4) In the case where a statistical hypoth­
esis test is used to make inferences about population parame­
ters, the sampling distribution of the statistic is known (or can be 
reasonably estimated) under the null hypothesis and under any 
alternative hypotheses of interest; 5) For a statistical hypothe­
sis test, the critical value of the statistic is chosen such that the 
test has an acceptable type I error rate; and 6) For a statistical 
hypothesis test, to the extent possible, the associated power of 
the statistic is sufficient to detect any desired effect size, thereby 
reducing the type II error rate to an acceptable level. 
It is these factors that the commission, in accordance with pro­
posed revised §331.104(a) and §331.107(a)(1)(B), will take into 
consideration in evaluating any proposed statistical method pro­
posed by an applicant. No changes were made in response to 
this comment. 
During stakeholder discussion, the term "statistical hypothesis 
test" in proposed §331.104(e) was indicated to be vague, and it 
was noted the term is not defined in commission rules. It was 
suggested the term be replaced with "statistical method." 
The commission considers the term "statistical hypothesis test" 
to be a well-defined and understood term in statistics. However, 
to avoid potential confusion or vagueness, the final rule is revised 
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to replace the term "statistical hypothesis test" with "statistical 
method." 
An individual expressed concern regarding the rights of surface 
owners who do not also own the mineral rights on their property, 
specifically regarding possible contamination of her private water 
wells by in situ uranium mining. An individual questioned why 
the commission did not require mining companies to first prove 
they would not contaminate groundwater. Lastly, the individual 
expressed the opinion that mining companies know they cannot 
restore groundwater using technology presently available. 
The commission recognizes that conflicts may arise when the 
oil and gas or mineral rights beneath a property have been sev­
ered from the surface rights of that property, and that the ex­
traction of oil and gas or minerals potentially may result in con­
tamination. Although the commission has no authority to re­
strict or prohibit the development of minerals based on such po­
tential conflicts, the commission does have the authority to re­
quire  that in situ mining is done  in  accordance with all  the  ap­
plicable requirements of Chapter 331. These requirements are 
designed to prevent contamination of underground sources of 
drinking water (USDW), as defined at §331.2(105), and as is re­
quired under §331.5, Prevention of Pollution, and in general, to 
protect groundwater in the vicinity of in situ mining operations. 
No changes were made in response to this comment. 
BC stated that borings and tests necessary for uranium explo­
ration may disturb the aquifer at the outset, and that an accurate 
groundwater baseline should be established BEFORE (BC’s em­
phasis) exploration begins, and added to as the process contin­
ues. KCCRB commented that the proposed rules should include 
a provision that requires background groundwater quality to be 
determined in exploration areas. BC further commented that 
baseline should include "a geologic evaluation that incorporates 
all elements involved with the baseline framework, including but 
not limited to faults, pinchouts, and other complexities." BC also 
commented that all water wells in and around the exploration 
area should be located and evaluated at the outset. Lastly, BC 
commented that the public and appropriate groundwater conser­
vation districts should be given notice and opportunity to witness 
testing and split sampling, and that the public has had enough 
of the industry’s "trust me" (BC’s emphasis) attitude. 
The commission notes that exploration wells are regulated by the 
RRC; the TCEQ has no authority to adopt rules that apply to the 
drilling of exploration wells or the sampling and sharing of data 
from existing water wells to determine pre-exploration ground­
water quality. The commission also notes that HB 3837, passed 
during the 80th Legislature, 2007, amended Natural Resource 
Code, Chapter 131, to add Subchapter I. This new subchapter 
included new §131.357, under which a person issued an explo­
ration permit by the RRC is required to provide pre-exploration 
groundwater quality information to a groundwater conservation 
district if the exploration area identified in the permit is within a 
groundwater conservation district’s jurisdiction. Rules to imple­
ment these requirements will be adopted and enforced by the 
RRC. No changes were made in response to this comment. 
BC commented that the network of baseline wells established at 
the beginning of exploration should include several wells outside 
of the ore body itself; in part to examine the aquifer background 
water quality  and in part to serve  as  a  first alert for unexpected 
consequences of the mining and restoration process. 
The commission again emphasizes that the TCEQ does not reg­
ulate exploration wells in any manner, and that these wells are 
under the jurisdiction of the RRC. The commenter appears to be 
referring to monitor wells required under a Class III injection well 
area permit and any production area authorizations. If this is the 
case, the commission notes that requirements for these types of 
wells are addressed in §331.103, Production Area Monitor Wells. 
No changes were made in response to this comment. 
BC commented that inasmuch as the rules, as proposed, do not 
discuss exploration, it is difficult to cite a rule area; and that they 
simply urge the commission to consider the potential for distur­
bance created by concentrated borings, and to add notice and 
baseline requirements. GCGCD emphasized the importance of 
determining pre-mining groundwater quality unaffected by explo­
ration activities. 
The commission again notes that regulation of exploration wells 
is under the jurisdiction of the RRC; the TCEQ has no author­
ity to adopt rules that apply to exploration wells. However, the 
TCEQ does have jurisdiction over Class III injection wells, which 
are used for in situ mining. In accordance with the previously ap­
plicable and newly adopted requirements of §331.104(a), three 
separate baselines (pre-mining groundwater quality) must be de­
termined for Class III injection well sites: the mine area baseline, 
the production area baseline, and nonproduction area baselines. 
The respective baselines for the mine area and nonproduction 
area are necessary for the detection of excursions of mining flu­
ids, and the production area baseline is necessary for aquifer 
restoration. The validity of any of these three baselines depends 
on each baseline being determined from analysis of groundwa­
ter samples that are representative of each respective zone. 
Regarding the establishment of baseline values for aquifer 
restoration, the commission can, if relevant, take into consider­
ation any possible effects exploration drilling may have on water 
quality in an area.  However,  the commission  is  unaware of  
any evidence that the drilling of shallow exploration wells, such 
as those drilled for exploration of uranium in South Texas, will 
disturb an aquifer in a manner that affects the concentrations of 
chemical species in the groundwater. These wells typically are 
drilled to depths of a few hundred feet using standard mud-rotary 
drilling systems. Certain intervals may be cored using a core 
barrel. Drilling fluids are a mixture of native groundwater and 
bentonite clay, which is chemically inert. Wells are mechanically 
logged using conventional geophysical logging tools to measure 
the natural gamma ray radiation, spontaneous potential, and 
resistivity of the geologic units penetrated by the borehole. 
Groundwater quality information in permit applications generally 
indicate that groundwater quality within zones of uranium min­
eralization is not significantly different from groundwater quality 
outside of uranium mineralization with the exception of uranium 
and radium-226, even in areas where numerous exploration 
wells were drilled. Within mineralized zones, measurements 
of uranium concentrations and radium-226 radioactivity are 
significantly higher than measurements for these constituents 
in groundwater outside of the mineralized zone. In that uranium 
obviously occurs in these mineralized zones, and given that ra­
dium-226 is one of the products of radioactive decay ("daughter 
products") of uranium-238, their presence in the groundwater 
within the mineralized zones is to be expected. These data 
suggest exploration drilling does not affect groundwater quality. 
No changes were made in response to this comment. 
BC commented that baseline well density and aquifer evaluation 
elements should be specified at the outset, and that the aquifer 
characterization should consider the aquifer well beyond the ore 
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body in order to provide an accurate and continuing evaluation 
of the effects of exploration, mining, and restoration activities. 
The commission does not agree with this comment. Baseline 
well density currently is specified in §331.103, both for produc­
tion zone and nonproduction zone monitor wells. As discussed 
in a previous response, determination of groundwater quality is 
required for the production zone within the production area, the 
production zone outside of the production area, and for nonpro­
duction zones within the production area. Establishment of these 
baselines is for detection of excursions of mining fluids from the 
production zone of the production area, and for aquifer restora­
tion. Also, as discussed in a previous comment, the commis­
sion may consider, if relevant, possible effects of exploration ac­
tivity, but presently is unaware of any evidence that exploration 
drilling affects groundwater quality to any significant degree. No 
changes were made in response to this comment. 
BC commented that aquifer characterization should include tests 
to evaluate the effects of in situ mining before it begins, and that 
these tests should include, but not be limited to, pump tests, 
modeling, water level data, and potentiometric maps, and that 
"the effect of mine production should be predicted in a way that 
allows objective third-party, that is public information, testing, as 
the process continues." Lastly, BC commented that copies of 
required reports and studies should be made available to the 
groundwater conservation district, and thus, the public. 
The commission is unsure of the intent of the comment "evalu­
ate the effects of in situ mining before it begins," but assumes the 
commenter means the site proposed for in situ mining should be 
properly characterized with regards to geology and hydrogeol­
ogy. All applications for Class III injection well area applications 
and applications for production area authorizations are reviewed 
for compliance with applicable rules in Chapter 331. Prior to rec­
ommendation for issuance of a Class III injection well area per­
mit, the commission considers the items in 30 TAC §331.122, 
Class III Wells. These items include geologic and hydrogeologic 
information, and a proposed formation testing program. Within a 
designated permit area, there may be several production areas, 
and the results of formation testing for each production area must 
be submitted with the respective production area authorization 
application. Unless designated as confidential, all information 
submitted to the TCEQ is a matter of public record and avail­
able to anyone who wishes to review it under the Public Infor­
mation Act. With regards to confidentiality, the commission dis­
courages the submission of confidential material to the agency. 
The confidentiality of any material submitted to the agency may 
be challenged. If information designated as confidential is re­
quested, the matter is referred to the Attorney General of Texas 
for a determination of confidentiality. No changes were made in 
response to this comment. 
BC commented that the concepts of baseline (and wells) for 
restoration purposes and monitoring for contaminant migration 
detection are not clearly separated and described, and noted as 
an example that the language in §§331.103 - 331.107 seems 
to mix the concepts and goals of the two. BC suggested these 
sections of the proposed rules could benefit from clearly stated 
purposes, goals, and standards for baseline and monitoring con­
cepts, thereby allowing citizens to determine whether the mine 
was in violation of its permit by reviewing monitoring reporting 
and related self-enforcement. 
The commission strives to provide rules that are clear and con­
cise, and acknowledges that the commenter considers the pro­
posed rules in §§331.103 - 331.107 to not meet this standard. 
However, without comments that identify BC’s specific concerns  
regarding these proposed rules or the suggestion of alternative 
rule language, the commission is unable to revise these rules to 
address those specific concerns. No changes were made in re­
sponse to this comment. 
BC commented that an aquifer exemption should be granted only 
after a comprehensive demonstration that the hydrogeologic sit­
uation meets the EPA standard for an exemption, and that this 
demonstration must show that the proposed exempted aquifer 
portion is properly isolated and will remain so during and after 
completion of exploration, mining, and aquifer restoration. BC 
further commented that simply drawing an exemption bound­
ary to avoid water wells is hardly the substance of an appro­
priate proof. BC also commented that the public should be able 
to review all exploration data, aquifer tests, means of isolation, 
aquifer behavior computer modeling (in a manner replicable to 
the public), and other pertinent information as it is developed for 
each stage of the permit process. 
The TCEQ’s rules regarding criteria for an aquifer exemption are 
essentially identical to the criteria in the federal rules for aquifer 
exemptions; the only difference being the state rule includes an 
allowance for removal of the exemption. Any revisions to the fed­
eral criteria are the purview of the EPA. The commission notes 
that an aquifer exemption is not required for exploratory drilling. 
All information submitted with a request for an aquifer exemption 
is available to the public for review, duplication, and comment, 
and the commission is adopting formal public notice require­
ments for an aquifer exemption under Chapter 39. No changes 
were made in response to this comment. 
BC commented that if an application is part of a large contem­
plated effort, like vertical or lateral expansion, the entire project 
should be evaluated at the outset, as the public has had enough 
of the proverbial "camel’s nose under the tent" approach to step­
wise permitting. 
The commission does not agree with this comment. For Class 
III injection wells, the commission has the authority to make rec­
ommendations on issue of Class III injection well permits and 
production area authorizations based on the type and sufficiency 
(with respect to applicable regulatory requirements) of informa­
tion submitted in the respective applications. However, the com­
mission has no authority to require an applicant to address all 
possible scenarios regarding future activities at a site. First, the 
applicant may not know what future activities it may decide to 
pursue, and second, the commission cannot verify an applicant 
has or is contemplating any such future plans. The commission 
notes that applications for each of the required authorizations 
needed to conduct in situ mining in Texas (Class III injection 
well area permit, aquifer exemption, production area authoriza­
tions, Class III injection well, and radioactive materials license) 
are subject to the applicable regulatory requirements, technical 
review by the commission, public notice and comment, and op­
portunity for a contested case hearing. Any subsequent permit or 
license revisions for expansion of activities would involve a ma­
jor amendment to the permit or license, and such amendments 
are subject to the same requirements as the initial permit or li­
cense applications. No changes were made in response to this 
comment. 
The commission assumes that the phrase "step-wise permitting" 
refers to the fact that authorization for in situ mining involves a 
Class III injection well area permit, an aquifer exemption if the 
mineralization is in an underground source of drinking water, at 
least one production area authorization, a Class I injection well 
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permit for disposal of wastewater generated during the mining 
process, and a radioactive materials license for a processing fa­
cility. The commission appreciates that this approach may be 
frustrating in that anyone opposed to an in situ mining project 
may have to contest  five separate authorization actions. Al­
though an applicant may choose to submit applications for all of 
the authorizations at one time and request they be processed to­
gether, in accordance with the requirements of 30 TAC Chapter 
33, Consolidated Permit Processing, the commission has no au­
thority to require an applicant to do so. No changes were made 
in response to this comment. 
BC commented that the proposed rules are silent regarding 
what information is required of an applicant to demonstrate that 
an aquifer meets the criteria for exemption under §331.13, Ex­
empted Aquifer. BC also commented that the public is entitled 
to a complete geologic characterization of the aquifer or portion 
of an aquifer being proposed for exemption, including the results 
of tests of isolation concepts involved, such as pump tests, pilot 
injection, and recovery experiments. 
The commission does not agree with this comment. The explicit 
criteria for exemption of an aquifer or a portion of an aquifer are 
in §331.13. Demonstration that an aquifer or a portion of one 
should be exempted will depend on site-specific factors, which 
must be addressed in a request for an exemption. The commis­
sion notes that with few exceptions, requests for aquifer exemp­
tions are submitted with an application for a Class III injection 
well area permit, which includes a geologic and hydrogeologic 
characterization of the site. A request for an aquifer exemption 
is subject to public notice and opportunity for a contested case 
hearing (§331.13(e)). No changes were made in response to 
this comment. 
BC commented that deference to the EPA with regards to aquifer 
exemptions is likely circular, since the EPA appears to rely on 
recommendations from the TCEQ. BC also commented that ex­
empting part of a drinking water aquifer in South Texas is a se­
rious matter and the public is entitled to a serious effort to prove 
that a proposal for exemption will work. BC further commented 
that at proposed new §39.655, Aquifer Exemption, notice re­
quirements for aquifer exemptions provide opportunity for pub­
lic meeting and contested case hearing, but questioned what 
such a contested case hearing would be about, and stated the 
proposed rules would benefit from a statement of what is ex­
pected of an applicant for an aquifer demonstration-both an initial 
demonstration and enforceable rules if predicted isolation was 
incorrect. 
The commission is unaware of any evidence that the EPA relies 
solely on TCEQ recommendations when considering revision of 
the state’s underground injection control program to include an 
exemption of an aquifer or a portion of an aquifer. The com­
mission agrees that exempting an aquifer or a portion of one, in 
accordance with the criteria in §331.13 is a serious matter, be it 
in South Texas or anywhere else in the state. Any request for 
an aquifer exemption is evaluated with respect to the criteria in 
§331.13. 
The commission emphasizes that under existing §331.13(e), a 
request for an aquifer exemption is subject to public notice and 
opportunity for contested case hearing. Proposed new §39.655 
will codify how those requirements are to be met. With regards 
to the meaning of these proposed new rules, an opportunity for 
a contested case hearing is just that; anyone who opposes an 
aquifer exemption may contest the matter through the TCEQ’s 
contested case hearing process. The commission is unsure if 
the commenter is proposing that proposed new §39.655 should 
be revised to include requirements for a demonstration to sup­
port a request for an aquifer exemption, or if other rules, such 
as §331.13 should be so revised. In any case, the commission 
does not agree that specific requirements, other than meeting 
the criteria in §331.13, should be identified in rule. It is the re­
sponsibility of the requestor for the aquifer exemption to provide 
the necessary information to demonstrate these criteria are met. 
Any demonstration will be reviewed by the commission for suffi ­
ciency. Lastly, the commission notes that isolation of the aquifer 
or portion of an aquifer for which an exemption is requested is 
not a criterion for exempting an aquifer or a portion of one.  No  
changes were made in response to this comment. 
BC commented that aquifer restoration has been a "black mark" 
(BC’s emphasis) on Texas’ environmental protection ledger, from 
open pit lignite and other mining to in situ uranium mining to clean 
up of oil and gas aquifer contamination, with problems involving 
delays, deliberate financial inability to perform and a myriad of 
roadblocks. BC also commented that Texas has had enough of 
dishonest aquifer restoration efforts, and this rulemaking is an 
opportunity for change. STOP commented that in disregard of 
federal law, state agencies in Texas responsible for regulating 
in situ mining have, over the past 30 years, issued 36 Class III 
injection well area permits under rules that do not require real 
aquifer restoration. STOP notes that the TCEQ has never re­
quired the holder of a Class III injection well area permit to re­
store groundwater in the production zone within a production 
area to its initially-established pre-mining groundwater quality. 
In all cases, the owner or operator was granted an amendment 
to the initially-established pre-mining concentrations of ground­
water parameters (that is, the owner or operator was allowed to 
raise these concentrations). 
The commission notes that coal mining and exploration for oil 
and gas both are regulated by the RRC. Therefore, the com­
mission cannot comment on groundwater contamination or re-
mediation at these types of sites. The commission notes that 
with the exception of one site, groundwater within the mined 
zone at in situ uranium mining sites was not restored to the ini­
tially-established pre-mining groundwater quality, despite efforts 
by site operators. The concentration of some constituents in the 
groundwater, which  became  elevated  due to in situ mining ac­
tivities, could not be reduced to their respective pre-mining con­
centrations. In these cases, site operators requested, in accor­
dance with the requirements of §331.107(f), that for certain con­
stituents, higher concentrations be allowed for restoration. Typi­
cally at these sites, aquifer restoration could be achieved with re­
gard to many groundwater constituents, and the concentrations 
of other constituents could be lowered, but not to established 
pre-mining concentrations. In all cases where an operator re­
quested revision of the established pre-mining concentrations of 
constituents in the groundwater of the mined zone, the commis­
sion evaluated each request under the criteria in §331.107(g)(1) 
and (2). 
The commission is unaware that any Class III injection well area 
permits were issued contrary to any applicable laws, state or 
federal, that were in effect at the time the permit was issued. 
No changes were made in response to this comment. 
BC commented that aquifer restoration should proceed accord­
ing to a  firm schedule and meet firm water quality standards, with 
amendments of each granted only under the most difficult and 
unforeseen circumstances. BC also commented that the people 
have had enough of deliberate delays and amended restoration 
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values that have made a mockery of restoration in the past, and 
that this rulemaking is the time to do it right. 
The commission notes that a mine plan, which includes a 
schedule for mining and restoration, must be submitted with 
an application for a Class III injection well area permit (Form 
TCEQ-10313), and that this schedule is included in a permit. 
However, a mine schedule is an estimation of activities that 
occur years in the future, and reasonable adjustments to this 
schedule may be needed. Under §331.107(b), aquifer restora­
tion must commence within 30 days of completion of mining. 
Also, under §331.107(c), authorization for expansion of mining 
into new production areas may be contingent upon an owner 
or operator achieving restoration progress in previously mined 
production areas within the schedule set forth in the mine plan. 
With respect to groundwater quality, pre-mining groundwater 
quality must be established in accordance with the requirements 
at §331.104. All amendments to aquifer restoration tables 
are evaluated based on the considerations under previous 
§331.107(f)(1). 
Further, all requests for amendments to restoration values are 
approved by the commission only after realization of the findings 
under previous §331.107(f)(2) which included a determination 
that reasonable restoration effort had been made, the restoration 
parameters had stabilized, the formation water would be suitable 
for any use to which it was suited prior to mining, and that further 
restoration efforts would consume energy, water or other natural 
resources of the state without providing a corresponding benefit 
to the state. 
With regards to the commission’s statement in the preamble 
to the proposed rules that aquifer restoration goals should be 
based on data from groundwater samples collected from base­
line wells only, GCGCD commented that there are two consid­
erations: first, a methodology should be provided for obtaining 
water quality for baseline and monitor wells that accurately repre­
sents pre-mining water quality that has not been affected by ex­
ploration activities. Second, groundwater quality in the monitor 
wells must be maintained independent of and in addition to the 
water quality in the baseline wells located in the production zone. 
GCGCD further commented that applying TCEQ assumptions 
that baseline and monitor wells provide a separate set of infor­
mation, maintaining the integrity of the pre-mining water quality 
at the monitor wells is critical for the protection of a drinking wa­
ter aquifer, and that restoration of water in the monitor well must 
also be addressed if a deterioration of water quality is identified. 
The commission agrees with these comments in part. With 
regards to the establishment of pre-mining water quality unaf­
fected by exploration activities and as expressed in a previous 
response, it has not been demonstrated that exploration ac­
tivities affect groundwater quality to any significant degree, or 
that any such effects persist. The commission further notes 
that as also discussed in another previous response, pre-explo­
ration baseline must be established in accordance with recent 
changes to the Texas Natural Resources Code under HB 3837, 
80th Legislature, 2007, and that the RRC will adopt rules to 
address this requirement. 
As a matter of clarification regarding subsequent responses, the 
commission notes the meanings of the following terms. The term 
"production zone" is the stratigraphic interval extending vertically 
from the shallowest to the deepest stratum into which mining 
solutions are authorized to be introduced. The term "produc­
tion area" is the area generally defined by a line through the 
outer perimeter of injection and production wells used for in situ 
mining. Therefore, mining will be in that part of the production 
zone that underlies the production area. The term "mine area" 
is that area within a line through the ring of designated monitor 
wells completed in the production zone. The term "nonproduc­
tion zone" is any zone other than the production zone. 
The commission agrees that baseline groundwater quality must 
be established for both the production area and  the mine area.  
(However, the commission emphasizes that the purpose of es­
tablishing pre-mining water quality in the production zone within 
the production area is for aquifer restoration, whereas the pur­
pose of establishing pre-mining water quality in the mine area 
is for detection of mining fluids that have migrated from the pro­
duction zone within the production area outwards to  a  monitor  
well (such movement of mining fluids is an "excursion," which is 
defined at §331.2(28))). Aquifer restoration is required for the 
production zone within the production area; it is not required for 
groundwater in the monitor wells. Aquifer restoration is neces­
sary (and required in accordance with §331.107) in the produc­
tion zone within the production area because the groundwater in 
this zone is affected by the repeated injection and extraction of 
mining fluids. This is not the case with the groundwater in the 
monitor wells, which are located outside of the production area. 
The presence of mining  fluids in a monitor well is addressed in 
previous rule §331.106. 
GCGCD and STOP recommended several procedures for es­
tablishing pre-mining groundwater quality, both in the production 
and mine areas, and in monitor well ring. GCGCD and STOP 
recommended for baseline samples in the mine and production 
areas: "(1). Baseline wells shall be screened over the entire 
thickness of sand; if necessary, multiple wells, each screened 
over a portion of the sand, shall be completed at each monitor­
ing location such that the entire thickness of sand is screened." 
The commission agrees that all baseline wells should be 
screened so as to provide representative samples from a 
particular zone. However, the commission does not support 
mandatory screening over an entire interval. The adequacy of 
a screened interval, or the necessity for multiple screens over 
an interval should be evaluated based on site-specific factors,  
such as the thickness of the interval, distribution of mineral­
ization over the interval, and the nature of the parameters for 
which baseline is being established. No changes were made in 
response to this comment. 
GCGCD and STOP also recommended for baseline samples in 
the mine and production areas: "(2). A minimum of four samples 
shall be collected from each well at a frequency of no less than 
one sample a month." 
The commission supports the collection of an adequate number 
of samples for establishment of pre-mining water quality. How­
ever, this can be accomplished by sampling a number of baseline 
wells, and by the collection of more that one sample from each 
well. Certainly "the more samples the better" applies to any sta­
tistical estimation, prediction, or hypothesis test, but the commis­
sion fails to see  the significance of four samples, other than to 
arbitrarily set some minimum requirement. Any evaluation of an 
applicant’s proposed method for establishment of baseline, both 
under §331.104(b) for aquifer restoration and under §331.104(e) 
for excursion detection will be based, at least in part, on the num­
ber of samples used to establish these baselines, and on the 
method in which data from these samples are used to establish 
respective baselines. Any such evaluation would also consider 
whether or not the samples were independent and representa-
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tive, as required under §331.014(a). No changes were made in 
response to this comment. 
GCGCD and STOP also recommended for baseline samples 
in the mine and production areas: "(3). Valid statistical tests 
shall be performed on the water quality data for each well to re­
move outliers and determine the distribution of the data. If data 
for a groundwater quality parameter are distributed normally or 
log-normally, the mean (average) may be calculated (minus out­
liers) for that parameter. For data that are not distributed nor­
mally or log-normally, the median value shall be used for the pa­
rameter (minus outliers), or additional samples may be collected 
to retest the distribution. If outliers are removed, a minimum of 
three samples must remain to calculate  the mean or  median for  
a parameter." 
The commission agrees that "valid" statistical methods should 
be used in any statistical analysis, and a discussion of the term 
"valid" is provided in a previous response. However, the com­
mission opposes the arbitrary elimination of outliers. Although 
statistical tests should be performed to identify any potential out­
liers, the commission does not agree that all outliers should be 
summarily discarded. Any outlier (either high or low) should not 
be discarded unless it is determined its value was the result of a 
typographical or transcription error, faulty analysis, or improper 
sampling. Methods may be used to accommodate an outlier (for 
example, see Outliers in Statistical Data by V. Barnett and T. 
Lewis, 1994, 3rd edition, John Wiley and Sons), but one should 
never be discarded except under the above-mentioned circum­
stances. Also, the commission notes that the sample mean (av­
erage) is a point estimate of the true mean of a distribution, and 
the sample median is a point estimate of the true median of a 
distribution. For a normal distribution (or any other symmetri­
cal distribution, for that matter), the true mean equals the true 
median, whereas in a log-normal distribution the true mean is 
greater than the true median (see Statistical Methods for En­
vironmental Pollution Monitoring, 1987, by Richard O. Gilbert, 
page 171). Therefore, the commission does not see the logic in 
using the sample mean for data presumed to be from a popu­
lation characterized by a normal or log-normal distribution, but 
using sample median for data presumed not to be from a popu­
lation characterized by one of these distributional types. Lastly, 
the commission notes that use of the sample median is a method 
used to accommodate outliers. No changes were made in re­
sponse to this comment. 
GCGCD and STOP also recommended for baseline samples in 
themine and  production areas: "(4). If multiple wells are installed 
at a monitoring location, the mean or median from each well will 
be used to determine the baseline value for each parameter at 
the well location. A valid statistical test will be performed with the 
mean or median values to determine the distribution of each pa­
rameter. If a normal or log-normal distribution is demonstrated, 
the mean (average) can be calculated for the parameter. For 
data that do not follow a normal or log-normal distribution, the 
median value shall be used to represent the parameter for that 
well location." 
The commission agrees that all wells installed at a monitoring 
location should be sampled. However, with regards to use of 
the sample mean or sample median, the commission offers the 
same explanation provided in response to the commenters’ item 
(3). That is, the commission does not agree that a sample mean 
should be used for data presumed to be from a normally or log­
normally distributed population and that a sample median should 
be used for data presumed to be from a population that is not 
normally or log-normally distributed. No changes were made in 
response to this comment. 
GCGCD and STOP also recommended for baseline samples in 
the mine and production areas: "(5). Baseline water quality in the 
mine area and production area will be established independently 
and calculated using the mean or median for each parameter 
from each well location. A valid statistical test will be performed 
with the mean or median values to determine the distribution of 
each parameter." 
The commission agrees that groundwater quality in the base­
line wells should be established independently from groundwater 
quality in the monitor wells, but again emphasizes that ground­
water quality in the baseline wells (those wells completed in the 
production zone of the production area) is to be used for aquifer 
restoration goals and groundwater quality in the monitor wells 
is to be used for detection of excursions. With respect to the 
suggested use of mean and median, the commission does not 
agree that a sample mean should be used for data presumed 
to be from a normally or log-normally distributed population and 
that  a sample median should be  used  for  data presumed to be  
from a population that is not normally or log-normally distributed. 
No changes were made in response to this comment. 
GCGCD and STOP also recommended for baseline samples in 
the mine and production areas: "(6). The baseline water quality 
for the mine area and production area will serve as the restora­
tion values for the mine area and production area. Each area 
will be restored to its pre-mining baseline levels." 
The commission again emphasizes that aquifer restoration is re­
quired for the area where the production zone is mined using in 
situ techniques; that is the production zone within the produc­
tion area. It is the groundwater in this zone within the production 
area that is affected by injection of mining fluids, and therefore 
must be restored to pre-mining conditions. For the mine area, 
which is the area enclosed  by  the ring of production zone moni­
tor wells that surround the production area, groundwater quality 
is determined so that any injected mining fluids that migrate from 
the production zone within the production area can be detected. 
Because mining fluids are not purposefully injected into the pro­
duction zone outwards from the production area, this part of the 
production zone should not be affected by mining fluids, except 
for short periods of time during an excursion. All excursions must 
be addressed in accordance with the existing requirements in 
§331.106. No changes were made in response to this comment. 
For baseline samples for the monitoring well ring, GCGCD 
recommended a methodology consisting of six items. Items 
1 through 5 in this recommended methodology are identical 
to items 1 through 5 of their recommended methodology for 
baseline samples in the mine and production zone, in items 
1 through 5 for the production areas. For these five items, 
the commission’s responses are identical, respectively, to the 
responses to items  1 through 5 of GCGCD’s  recommended  
methodology for baseline sample in the production and mine 
area. Item 6 of GCGCD’s recommended methodology for 
baseline samples for the monitor well ring was as follows: "(6). 
Upper control limits for excursions will be calculated for the 
baseline values using a valid statistical test (e.g., upper 95% 
confidence interval)." 
The commission agrees that the term "control parameter" is de­
fined at §331.2(28) as a groundwater constituent monitored on 
a routine basis to detect or confirm the presence of mining so­
lutions in a monitor wells. The term "upper limit" is defined at 
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§331.2(108) as a parameter value that, when exceeded, indi­
cates mining solutions may be present in a monitor well should 
be based on statistical methods for which the sampling distribu­
tion is known, or at least can be estimated, and on a test that is 
appropriate for the distribution of the data (at least in the case of 
a parametric test). Lastly, the critical value for the statistic should 
be chosen to provide an acceptable type I error rate, and, to the 
extent possible, the power of the statistic should be sufficient 
to provide reasonable assurance that the null hypothesis is not 
being accepted incorrectly. With regards to use of a 95% confi ­
dence interval, the commission refers GCGCD to the discussion 
on tolerance intervals elsewhere in this response to comments. 
STOP provided recommendations identical to those made by 
GCGCD with regard to items 1 through 5, respectively, for base­
line samples in the mine and production area, and for baseline 
samples for the monitor well ring, except that STOP referred to 
the second category as "baseline samples in the non-production 
zone of the production area and in the non-production zone of 
the mine area."  
The commission’s response to STOP’s recommendations are 
the same as the responses to GCGCD’s recommendations re­
garding these items. 
With regards to baseline samples in the mine and production ar­
eas, and with baseline samples in the non-production zone of 
the production area and in the non-production zone of the mine 
area, STOP made the following recommendations: a four-acre 
grid shall be established over the non-production zone of the 
production area and a baseline well installed at each node of the 
grid; an eight-acre grid shall be established over the non-produc­
tion zone of the mine area and a baseline well installed at each 
node of the grid; and wells shall be installed as soon as prelimi­
nary exploratory boreholes have delineated the ore deposit, and 
must be completed and sampled at least once before exploration 
activities are finished. 
The commission does not agree with these recommendations. 
Non-production zone monitoring currently is required under 
§331.104(b) for the purpose of detecting excursions from the 
production zone within the production area to non-production 
zones. In accordance with these requirements, an owner or 
operator must have monitor wells in any freshwater aquifer 
overlying the production zone. These wells must be located 
within 50 feet on either side of a line through the center of the 
production area, with a minimum of one well per every four 
acres, and one well per eight acres for wells completed in any 
additional overlying freshwater aquifers. The executive director 
may authorize changes or adjustments in the location of these 
wells to ensure detection of excursions. The commission notes 
that exploratory wells are regulated by the Railroad Commission 
of Texas. The TCEQ has no authority to impose the require­
ments for exploration activities. No changes were made in 
response to this comment. 
GCGCD commented that the monitoring requirements in 30 
TAC Chapter 330, Municipal Solid Waste, are prescriptive and 
more protective of human health and the environment, relative 
to the monitoring requirements in Chapter 331, and questions 
why Chapter 331 does not have this rigorous approach. CBGSC 
commented that Chapter 330 is far superior in its statistical 
approach as compared to proposed revised §331.104, and that 
a similar approach to §331.104 would be good. An individual 
suggested it would be wise to revise the proposed rules to 
conform to those in Chapter 330 with regards to statistical 
requirements. 
The commission acknowledges the commenters’ assessment 
of the groundwater monitoring requirements in Chapter 330 as 
compared to groundwater monitoring requirements in Chapter 
331. The relative protectiveness afforded by each set of mon­
itoring rules is a matter of opinion, and, although a detailed 
comparison of the groundwater monitoring requirements from 
each of these chapters is beyond the scope of this response to 
comments, the commission notes that under §330.403(a)(2), 
the minimum spacing for monitor wells is 600 feet, and greater 
spacing is allowed if it can  be  demonstrated to be protective.  
The Chapter 330 rules regarding statistical methods are more 
prescriptive in that specific statistical tests are required although 
other tests, approved by the executive director, are allowed 
(§330.405(e). Also, under §330.407(a)(1), four independent 
samples are required, although the executive director may 
approve an alternate sampling frequency §330.47(a)(2). The 
commission contends the requirements of proposed §331.104, 
although they do not specify specific statistical tests, are compa­
rable to the Chapter 330 requirements for detection monitoring 
at §330.407, Detection Monitoring Program for Type I Landfills. 
No changes were made in response to this comment. 
GCGCD commented that water quality in the monitor wells must 
be maintained independent of and in addition to the water quality 
in the baseline wells completed in the production zone of the 
production area. 
The commission agrees with this comment and notes that pro­
posed revisions to §331.104 include this requirement. However, 
the commission again emphasizes that the purpose of a deter­
mination of water quality in baseline wells is for aquifer restora­
tion, whereas the purpose of a determination of water quality 
in monitor wells is for excursion detection. Aquifer restoration 
in the production zone of the production area is necessary be­
cause the continuous injection of mining fluids over time in this 
zone within this area affects its groundwater quality. In the area 
of the production zone monitor wells, mining fluids are not pur­
posely injected, and therefore will not affect this groundwater to 
the degree groundwater is affected in the production zone within 
the production area. In accordance with the requirements in 
§331.106 and proposed revisions to this section, when mining 
fluids are detected in a monitor well, the operator must take ac­
tions to clean up the excursion in a practical and expeditious 
manner. 
GCGCD commented that if groundwater in a monitor well is af­
fected, that groundwater should be restored if there is a deteri­
oration of its water quality. 
The commission agrees with the comment and notes that any 
excursions detected in a monitor well must be addressed in ac­
cordance with the requirements of §331.106 which includes no­
tification, analysis and clean-up. 
Sierra Club commented that they are supportive of a more re­
gional approach to groundwater quality, and that mining compa­
nies also provide information and testing of any existing wells 
in the mining area and adjacent lands. Sierra Club also com­
mented that water quality data from other state agencies should 
be included in the application. 
The commission notes that in accordance with §331.122(2)(B), 
the commission, prior to issuing a Class III injection well permit, 
shall consider a tabulation of all reasonably available data on all 
wells within the area of review. This information would include 
any available water quality data from wells within the area of 
review, as defined at §331.42, Area of Review. 
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Sierra Club and STOP recommended the proposed rules be re­
vised to include the following specific requirements: 1) A sta­
tistically valid number of monitor wells in the production zone, 
including the strata above and below the mining, sufficient to de­
termine the water quality and detect any excursion in a timely 
manner; 2) A valid and accurate statistical testing of the moni­
toring wells to determine pre-mining baseline; 3) Upper control 
limits based on a valid statistical test or the monitor well base­
line, such as the upper 95% confidence interval; 4) Nested wells 
where the thickness of the sand is too great for a single screen 
interval;  5) Restoration  of  the Mine Area and  the monitor  well  
area to actual pre-mining concentrations; and 6) Notice require­
ments to the TCEQ and property owners within two hours if there 
is a change in concentration of any constituent which may affect 
drinking water quality of a private well. 
The commission offers the following comments on each of these  
respective suggested requirements: 1) The commission is un­
clear as to the meaning of "a statistically valid number of moni­
tor wells." The number of monitor wells should be dependent on 
such considerations as geology and hydrogeology, and the com­
mission is uncertain how this would be determined in a statistical 
manner. No changes were made in response to this comment; 2) 
The commission agrees that determination of pre-mining base­
line for excursion detection is essential, and notes this subject 
is addressed in new §331.104(e). Under new §331.104(e), any 
statistical test chosen by an applicant or operator must be ap­
proved by the executive director, who will evaluate the proposed 
method. No changes were made in response to this comment; 3) 
As expressed in the previous comment, the commission agrees 
that determination of baseline for excursion detection should be 
based on appropriate statistical tests. With regards to the pro­
vided example of an upper 95% confidence interval, the commis­
sion notes that use of this method carries the same observations 
the commission makes in a subsequent response regarding use 
of a tolerance interval. That is, the commission does not agree 
that a tolerance interval methodology must be used, but that the 
choice of statistical method for a hypothesis test should be based 
on the appropriateness of the method to the distributional char­
acteristics of the data. No changes were made in response to 
this comment; 4) The commission agrees that multiple monitor 
wells may be necessary at a single monitoring location in cer­
tain circumstances, such as excessive sand thickness. How­
ever, the commission can require such wells, when necessary, 
under §331.103, Production Area Monitor Wells. No changes 
were made in response to this comment; 5) The commission dis­
agrees that aquifer restoration should be required for the area 
between the production area and the surrounding monitor well 
ring. It is within the production zone of the production area that 
mining fluids are injected, and it is groundwater in this zone within 
this area that will require restoration. Any excursions of min­
ing fluids from this zone will be detected in the monitor wells, 
prompting remediation of the excursion in accordance with the 
requirements of existing §331.106. No changes were made in 
response to this comment; and 6) Under proposed §331.106, 
an operator is required to notify the commission of any excur­
sions, sample the affected wells for an expanded list of ground­
water parameters, and initiate actions to clean up the groundwa­
ter in the affected wells to baseline quality for the monitor wells. 
Also, when mining fluids are present in a monitor well, the op­
erator must increase the sampling frequency to twice a week 
(§331.105(4)). These actions provide a rapid response to an ex­
cursion, and are designed to ensure an excursion is contained 
and remedied, preventing it from further migration and possibly 
affected off-site wells. Although the commission can and would 
notify any property owner if it thought an excursion could affect 
that property owner’s well, it sees no need to require notifica­
tion of landowners in the event of any excursion. In addition, 
the executive director is required under TWC, §5.235 to notify a 
county judge and county health officials when the executive di­
rector acquires information that confirms that a potential public 
health hazard exists because usable groundwater has been or 
is being contaminated. No changes were made in response to 
this comment. 
CBGSC commented that a valid statistical analysis of sample 
data requires samples to be obtained from wells located on a 
systematic grid across the entire mining areas surrounded by 
monitor wells or randomly selected with an appropriate  statistical  
procedure, and that no such requirements for locating baseline 
wells are included in the proposed rules. CBGSC emphasized 
that without these requirements, data resulting from sampling of 
baseline wells cannot be representative in a statistical sense, 
and will not yield valid statistical results. 
The commission agrees that data used to establish baseline 
should be representative of the groundwater for which base­
line is to be established. In evaluating an applicant’s proposed 
baseline determination, the commission takes into consideration 
whether the samples used to establish baseline are representa­
tive, and has revised §331.104(a) to require representative sam­
ples. Obtaining representative samples would certainly involve 
evaluation of the locations of baseline wells, and any evaluation 
by the commission regarding whether samples are representa­
tive would include consideration of how the baseline wells were 
located. 
CBGSC recommended that because data obtained from sam­
pling of baseline wells are all-important in establishing aquifer 
restoration values, the commission should consult with the most 
highly qualified statisticians specializing in applied sampling de­
sign in order to establish protocols for obtaining a systematic or 
random sample of baseline wells. CBGSC emphasized that es­
tablishment of such protocols would assure that data used to 
determine aquifer restoration values are statistically sound. 
The commission appreciates that there are statisticians that spe­
cialize in sample design, and that the establishment of such pro­
tocols are valuable in assuring that aquifer restoration values 
are determined in a statistically sound manner. The commis­
sion notes that there are agency employees that have statistical 
expertise to address issues, such as sample design, and that 
numerous guidance documents and texts on statistical analysis 
also are available to agency staff. 
An individual commented that they were surprised to learn that 
groundwater at in situ uranium mining sites in Texas has never 
been restored to pre-mining groundwater quality. 
Commission records indicate that with the exception of one 
production area authorization (Production Area Authorization 
UR01941PAA3 at COGEMA’s O’Hearn Mine), aquifer restora­
tion values at all other sites were amended to allow for higher 
concentrations of certain groundwater constituents to meet 
aquifer restoration requirements. As discussed in a previous 
response, the commission notes that at these sites, the concen­
tration of many of the groundwater constituents were reduced 
to the initially-established aquifer restoration values, but that for 
other constituents, concentrations were reduced by restoration 
efforts, but not to the initially-established restoration values. 
All amendments to restoration values were in accordance with 
the requirements of existing §331.107(f). The commission also 
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notes that the pre-mining groundwater quality at all mining sites 
did not meet federal primary drinking water standards for one or 
more regulated constituents, and that at all sites, the radioac­
tivity associated with radium-226 in the groundwater exceeded 
the primary drinking water standard of 5.0 picocuries per liter. 
KCCRB commented that although groundwater quality within 
a uranium mineralized zone is affected by this mineralization, 
groundwater in other portions of an aquifer above and below 
the mineralized zone may not be affected, and the groundwater 
in these zones could be suitable for any use and that this 
groundwater should be protected. KCCRB recommended that 
the rules should include requirements that groundwater quality 
be established for the entire thickness of the aquifer, not just for 
those portions in the immediate vicinity of the aquifer. 
The commission agrees that groundwater quality within a ura­
nium mineralized zone is affected by this mineralization, and 
that groundwater in other portions of an aquifer above and be­
low the mineralized zone generally is not affected by this min­
eralization. Further, the commission emphasizes that all under­
ground sources of drinking water (USDW) are protected, and 
that in situ mining can only be conducted in an aquifer or portion 
of an aquifer that is not a USDW because it either does not meet 
the definition at §331.5 for a USDW, or because it has been ex­
empted in accordance with the requirements in §331.13. Also, 
under existing §331.103, groundwater monitoring currently is re­
quired in the production zone outside of the production area and 
in nonproduction zones above the production zone, and any ex­
cursion on mining fluids from the production zone within the pro­
duction area must be addressed in accordance with the require­
ments of §331.106. An owner or operator is required to deter­
mine the quality of groundwater quality in the production zone 
within the production area, in the production zone outside of the 
production area, and in non-production zones. No changes were 
made in response to this comment. 
STOP commented that with the passage of SB 1604, the oppor­
tunity for a contested case hearing apparently has been elimi­
nated regarding amendments to restoration tables. 
The commission does not agree with this comment. Section 32 
of SB 1604, passed during the 80th Texas Legislature, 2007, 
amended TWC, Chapter 27 by adding new §27.0513. Under 
new TWC, §27.0513(d)(1), an application for a production 
area authorization is an uncontested matter not subject to 
opportunity for a contested case hearing unless the application 
seeks an amendment to a restoration table. Therefore, such 
an application is subject to opportunity for a contested case 
hearing. This part of the statute is codified under the final rule 
at §55.201(i)(11)(A). 
STOP commented that if the commission cannot determine the 
actual pre-mining groundwater quality based on regulations that 
do not require objective sampling and proper statistical analysis, 
then there is no basis for drawing a conclusion about the restora­
tion of mined areas. 
The commission does not agree that pre-mining groundwater 
quality cannot be determined based on applicable rules. Un­
der new §331.104(a), all samples must be independent and rep­
resentative, and a determination of aquifer restoration must be 
based on average values for aquifer restoration parameters or 
a statistical method approved by the executive director. These 
requirements will ensure that pre-mining groundwater quality will 
be appropriately determined, which is necessary for determining 
if aquifer restoration has been accomplished in accordance with 
the requirements of §331.107. 
STOP requested the following changes be made to the proposed 
rules: a requirement for separate baseline testing for the pro­
duction zone in the production area, the production zone in the 
mine area, the non-production zone in the production area, and 
the non-production zone in the mine area; use of an appropriate 
statistical method to select the location and depth of wells to be 
sampled to ensure that baseline wells are representative of the 
area being studied; use of an appropriate number of wells so that 
the results obtained are representative of the area being studied; 
collection of an appropriate number of water samples from each 
selected well so that the results obtained are representative of 
the water being studied; collection of water samples by a quali­
fied independent contractor; use of appropriate methods to col­
lect and preserve water samples for the laboratory; appropriate 
timing of each sample collected to assure that each water sam­
ple is independent; and use of the mean if a normal distribution 
or lognormal distribution is found; otherwise, use of the median. 
The commission again notes that groundwater quality must be 
established for the production zone within the production area, 
the production zone outside of the production area, and for non­
production zones. However, for the reasons discussed in a previ­
ous response, pre-mining groundwater quality for the purpose of 
aquifer restoration is required only for the production zone within 
the production area. Determination of pre-mining groundwater 
quality in the production zone outside of the production area and 
in non-production zones is necessary for groundwater monitor­
ing to determine if an excursion has occurred. 
The commission does not agree with these recommendations 
for the following reasons: the depth of wells is determined by 
the depth of the zone to be monitored; and location of monitor 
wells is prescribed under §331.103. Under proposed new 
§331.104(b), baseline wells for the determination of aquifer 
restoration must be completed in the production zone within 
the production area, although the location of these wells oth­
erwise is not specifically addressed by rule. However, the 
commission will evaluate the location of these wells pursuant 
to new §331.104(a), with respect to the requirement for rep­
resentative samples. Likewise, the number of baseline wells 
and the number of samples from each of these wells will be 
evaluated under this criterion. The commission does not agree 
that the collection of samples by an independent contractor is 
necessary. All samples collected by the owner or operator must 
be in accordance with an approved sampling plan referenced 
in the Class III injection well area permit, and the commission 
conducts sampling on a routine basis to ensure the integrity of 
the sample results reported by the owner or operator. Again, 
all samples must be independent and representative. As dis­
cussed in another response, independence, in a strict statistical 
sense, is difficult to demonstrate. However, the commission can 
require that any sampling frequency can be reasonably based 
on other factors (for example, see method described in EPA 
Guidance Document on the Statistical Analysis of Ground-water 
Monitoring Data at RCRA facilities). Lastly, as discussed in a 
previous response, the commission does not see the logic in 
using the sample mean for data that are normally or lognormally 
distributed, and the sample median for data that are not. No 
changes were made in response to this comment. 
STOP commented that uranium mineralization that is mined us­
ing in situ techniques in South Texas occurs in drinking water 
aquifers, and cited Uranium Resources, Inc.’s (URI’s) Kingville 
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Dome Mine in Kleberg County as an example. STOP noted that 
uranium mineralization at this site occurs in sands of the Goliad 
Formation, which is the only aquifer that provides groundwater in 
Kleberg County. STOP further noted that according to the Texas 
Water Development Board, numerous drinking water wells are 
completed with sands  of  the Goliad  Formation within the same 
interval that contains the uranium mineralization at the Kingsville 
Dome Mine, including wells that supply drinking water to the city 
of Kingsville. STOP also noted that a cone of depression is as­
sociated with this well field, inducing groundwater in the area to 
flow towards the wellfield. Lastly, STOP noted that URI reported 
in 2008 that the concentration of uranium within the groundwa­
ter at their production area authorization PAA2 is above 3,000 
micograms per liter, even after years of restoration efforts. 
The commission acknowledges that in South Texas, those ar­
eas of uranium mineralization that have been mined using in situ 
techniques all occur in formations that would be underground 
sources of drinking water, if the portion of the aquifer had not 
been designated as an exempt aquifer. The commission is un­
sure of the term "drinking water aquifer" as this term is not de­
fined in state statutes or regulations. However, the commission 
assumes the term refers to an aquifer that contains groundwa­
ter that meets or essentially meets primary drinking water stan­
dards. The commission also acknowledges the importance of 
the Goliad Formation as a source of groundwater, not only for 
Kleberg County, but for numerous counties in South Texas. With 
respect to STOP’s comments regarding the wells that supply wa­
ter to the City of Kingville and the associated cone of depression, 
the commission is unsure of the significance of this comment. 
STOP appears to be implying that the groundwater within URI’s 
PAA2, which contains elevated concentrations of uranium, could 
be directed toward the cone of depression created by pumping 
of Kingville’s water wells. The commission notes that all min­
ing operations are required to confine mining solutions within the 
production zone within the area of designated production zone 
monitor wells under §331.102, Confinement of Mining Solution, 
regardless of the groundwater gradient. 
STOP commented that the legislature has required the commis­
sion to establish the methods for determining restoration table 
values, but that the proposed changes to those rules do not fol­
low the statute as written. STOP also commented that under 
TWC, §27.0513(c) the legislature has required the commission 
to write rules in which the sampling process is objective and in 
which proper statistical measurements are used so that the re­
sults are reliable and valid, and that any other meaning is ab­
surd. STOP further commented that the proposed rules: provide 
for sampling that is not objective, as the company selects which 
wells to test and performs all testing; are biased toward a finding 
of high concentrations of uranium and radium by excluding 75% 
of the groundwater within the authorization to mine (only the ore 
zone is required to be tested); provide for the arithmetic mean 
which allows any outlier to unfairly influence the result; and al­
ternatively, allow an owner or operator to select the method for 
determining groundwater quality. Therefore, according to STOP 
the proposed rules are neither reliable nor valid. 
The commission notes that at TWC, §27.0513(c) the commission 
is required by rule to establish application requirements, techni­
cal requirements, including the methods for determining restora­
tion table values, and procedural requirements for any authoriza­
tion. The commission’s opinion is that the existing rules and the 
proposed revisions to those rules meet this requirement. Re­
garding the specific requirements STOP believes are  implied in  
the requirement at TWC, §27.0513(c), the commission notes all 
of these issues are specifically addressed in other responses. 
No changes were made in response to this comment. 
STOP commented that improper determination of aquifer 
restoration values has led to a misrepresentation of ground­
water quality in South Texas by the mining industry and the 
commission. STOP noted that the proposed rules continue to 
allow amendments to aquifer restoration values, allowing mining 
companies to leave mine sites contaminated with radiation. 
STOP emphasized this rulemaking is an opportunity to correct 
past errors regarding amendments to aquifer restoration values. 
The commission does not agree with this comment. Ground­
water in the production zone within the production area at all 
production area authorizations was restored in accordance with 
the requirements of §331.107. The allowance of amendments to 
aquifer restoration values is necessary to allow for higher aquifer 
restoration values in certain cases. The commission contends 
that aquifer restoration in all cases should result in attainment 
of pre-mining groundwater quality in the production zone within 
the production area unless this requirement must be met by the 
use of excessive amounts of groundwater and other resources, 
without providing a corresponding benefit to the state. The com­
mission notes that groundwater quality in all cases was improved 
and that at all sites, pre-mining groundwater quality did not meet 
primary drinking water standards. The revisions to the previous 
rules provide greater protection to groundwater resources in the 
vicinity of in situ uranium mines. 
STOP commented that the proposed rules do not meet the re­
quirements of TWC, §27.0513(c) in that they do not address 
application requirements, technical requirements, including the 
methods for determining restoration table values, and procedural 
requirements for any authorization. STOP expressed the opin­
ion that the proposed rules for the determination of water qual­
ity in the monitor well ring and establishment of upper control 
parameters fail to provide objective sampling and valid result, 
nor do these proposed rules require sufficient monitor wells to 
produce either a representative sample or to detect excursions. 
STOP further opined that that excursions are cleaned up, but 
restoration is not required. Lastly, STOP commented that there 
are no notice requirements for wells monitored in accordance 
with §331.84(d) (wells within 1/4 mile of the injection site). 
The commission does not agree with these comments, as ex­
pressed in other provided responses that address these respec­
tive comments and concerns. 
Definitions 
KHH commented that the definition of "activity" at §331.2(2) 
should include a reference to monitoring wells. 
The commission agrees with this comment. Under the proposed 
rules, the definition of the term "Activity" at §331.2(2) was revised 
to include injection or production wells and other classes of in­
jection wells regulated by the commission. In that monitor wells 
at Class III injection well sites are regulated by the commission, 
the final rule at §331.2(2), is amended to include a reference to 
monitor wells. 
TMRA commented that the definition of the term "affected per­
son" at §331.2(3) should be revised to be consistent with the 
definition of this term at TWC, §5.115 and at §55.3. 
The commission agrees with this comment and the final rule at 
§331.2(3) has been revised accordingly. 
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TMRA commented that the definition of the term "area permit" 
at proposed revised §331.2(10) should be revised to delete the 
comma following the word "production" and the following words 
"or monitoring." 
The commission is unsure of the purpose of this proposed revi­
sion. Under this rulemaking, the commission proposed revision 
of this definition to include all wells that are authorized under a 
Class III injection well area permit; these wells include injection 
wells, production wells, and monitor wells. No changes were 
made in response to this comment. 
KHH commented that the definition of the term "baseline quality" 
at §331.2(12) may be confusing because this definition includes 
the term "injection activities." KHH emphasizes that the definition 
of the term "activity" includes construction of wells, but that under 
§331.2(12), baseline quality must be determined prior to "injec­
tion activities." KHH commented that based on these two defi ­
nitions, a person could interpret §331.2(12) to mean that base­
line quality must be established prior to well construction, which 
clearly is impossible, and suggested §331.2(12) be revised by 
replacing "injection activities" with "injection operations." 
To avoid possible confusion regarding this matter, the commis­
sion has amended the final rule at §331.2(12) to refer to "injection 
operations" rather than "injection activities." 
Mesteña and TMRA commented that the definition of the term 
"control parameter" in §331.2(28) should be further revised to 
indicate the term includes measurement with field instrumenta­
tion. 
The commission agrees with these comments, and the final rule 
at §331.2(28) had been amended to indicate the term "control 
parameter" to include measurement with field instrumentation. 
TMRA commented that the proposed revisions to the term "ex­
cursion" at §331.2(38) should be deleted, as further refinement 
of the term serves no practical purpose. TMRA further com­
mented that it is not the definition of the term "excursion" that 
triggers permit obligations, but rather one or more exceedences 
of control parameter upper limits, and stated "because of this 
direct linkage to exceedence of one or more control parameter 
upper limits, the stated purpose of the amendment has already 
been accomplished without any amendment being required. As 
stated, the proposed change to the definition appears to need­
lessly foreclose consideration of any information other than con­
trol parameter analysis in determining whether an excursion has 
or has not occurred." 
Although the commission agrees that it is not the definition of the 
term "excursion" that triggers the requirements under §331.106, 
it is the existence of an excursion that causes an operator to 
respond, in accordance with the requirements of §331.106, to an 
excursion. The purpose of the proposed revisions to §331.2(38) 
is to emphasize that identification of an excursion is based on 
analysis of groundwater samples from monitor wells, and the 
analysis of those samples for the presence of designated control 
parameters. The commission is unaware of how an excursion 
would be identified except through the use of control parameters. 
No changes were made in response to this comment. 
With regards to the proposed revised definition of the term "mine 
plan" at §331.2(63), TMRA and URI commented that it is impor­
tant to note the significance of estimating the schedule and that 
the estimated nature of the mine plan schedule should be in­
cluded in the definition. TMRA and URI also commented that 
the TCEQ should also recognize that the report is adjusted an­
nually. TMRA further commented that a clarification is needed 
for the proposed subsection (b) language, as it is not clear how 
the scheduling weighs into permit approval or subsequent per­
mit regulation, if it does at all. TMRA stated that the progression 
of the mining is subject to many technical and economic factors 
that may accelerate or slow the mining schedule and that the 
schedule should not be used to regulate the progress of mining. 
TMRA asked the question "if a mine does not progress in accor­
dance with the  timetable included in the permit application, what 
is the regulatory implication?" TMRA commented that the basis 
for this provision, an explanation of how it will be used, and the 
boundary of enforcement in the context of mining timetables is 
not included in the preamble and as such, is potentially subject to 
unanticipated use. Without context and proper safeguards, this 
proposed provision adds unacceptable uncertainty into the per­
mit regulatory process and should not be included in the adopted 
rule. 
The commission does not agree with this comment. The pro­
posed revised definition at §331.2(63)(B) specifies that the mine 
plan will include an estimated schedule indicating the sequence 
and timetable for mining and any required aquifer restoration. 
Annual updates of the mine plan already are required under pro­
posed revisions to §331.85(3)(B). The commission appreciates 
that the progression of mining is subject to many technical and 
economic factors and that some flexibility is necessary regard­
ing the projected time to complete various operations associated 
with mining. Revisions to a mine schedule will occur; this is why 
the schedule is an estimate. However, the commission’s con­
cern is not so much that the mine schedule is strictly followed, 
but that mining operations and subsequent restoration are com­
pleted within a reasonable amount of time, with allowances for 
technical and economic factors. The time required for mining 
and restoration should not be indefinite, with numerous exten­
sions that are not reasonably justified. No changes were made 
in response to this comment. 
TMRA commented that the definition of the term "monitor well" at 
proposed new §331.2(64) should include the term "instrumenta­
tion" to indicate sampling from a monitor well may be done using 
field instrumentation. 
The commission agrees with this comment, and the final rule at 
§331.2(64) has been revised to indicate that a monitor well is any 
well used for the sampling or measurement with field instrumen­
tation of any chemical or physical property of subsurface strata 
or their contained fluids. 
TMRA commented that the proposed new definition for the term 
"production well" at §331.2(83) should not be adopted. TMRA 
notes that this proposed new definition is inconsistent with the 
existing definition for this term at TWC, §27.002(16) in that the 
definition in the statute includes injection wells, and refers only 
to wells used to recover uranium. Given this existing statutory 
definition, the commission is revising proposed new §331.2(83) 
to be consistent with the existing statutory definition. 
The commission disagrees that this proposed new definition 
should be deleted. As discussed in the preamble to the pro­
posed rule, this term is used in Chapter 331, and therefore 
should be defined. However, the commission acknowledges 
that the definition of this term at TWC, §27.002(16) includes any 
well used for injection to recover uranium. The commission also 
notes that "injection well" is defined at §331.2(47) as a well into 
which fluids are being injected. Therefore, the commission is 
keeping the definition of the term "production well" in the final 
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rule, but is amending the definition to be compatible with the 
definition at TWC, §27.002(16). 
KHH commented that the proposed revised definition of the term 
"restored aquifer" at §331.2(89) referenced the aquifer within the 
permit area. KHH noted that aquifer restoration is required for 
the aquifer within a production area, not the entire permit area, 
and suggested this definition be revised to reflect this require­
ment. Mesteña and TMRA commented that the proposed re­
vised definition of the term "restored aquifer" at §331.2(89) does 
not reference this term to the exempt portion of the aquifer. Also, 
Mesteña and TMRA commented that the definition incorrectly 
suggests that completion of aquifer restoration requires achieve­
ment of restoration table values rather than restoration to wa­
ter consistent with restoration table values. Mesteña, TMRA, 
and URI recommended this definition be revised to reference 
the exempted portion of the aquifer, and to include a statement 
that restoration is achieved if the groundwater quality is returned 
to the same class of use to which to values of the applicable 
restoration table indicate it is suited. 
The commission agrees with the comment from KHH, and the 
proposed revised definition of "restored aquifer" is amended to 
refer to "production area" rather than "permit area" in the final 
rule. The commission acknowledges that restoration will oc­
cur in the exempted portion of the aquifer, in cases where an 
aquifer exemption was required. However, mineralization could 
occur in a unit that is not an exempted aquifer or an under­
ground source of drinking water (although the commission is 
aware that in Texas, areas of uranium mineralization that have 
been mined using in situ techniques all have occurred in ex­
empted USDW-quality aquifers). In such a case, the suggested 
reference to an  exempted aquifer may cause unnecessary con­
fusion. With regards to Mesteña’s and TMRA’s comment on 
restoration to a class of use, the commission notes that in accor­
dance with the requirements of §331.107(b), there is no mention 
of "class of use" in these requirements. Consideration of class 
of use is only in accordance with requests for amendments to 
restoration values (§331.107(g)(1)(A) and (2)(C)). Therefore, the 
commission sees no need to revise this definition as proposed 
by Mesteña and TMRA. 
TMRA commented that under existing definition at §331.2(108) 
for the term "upper limit, an exceedence of an upper limit in­
dicates mining solutions may be present in designated monitor 
wells. TMRA noted that the term "verifying analysis," defined un­
der §331.2(109) indicates mining solutions are assumed to be 
present if such an exceedence is confirmed by a verifying anal­
ysis. TMRA recommended existing §331.2(108) be revised to 
read "Upper limit-a value for a parameter of groundwater in one 
or more designated monitor wells which, when exceeded, may 
indicated the presence of mining solution in that groundwater." 
The commission fails to see the advantage of TMRA’s proposed 
definition for the term "upper limit" over the existing definition at 
§331.2(108): a parameter value established by the commission 
in a permit/production area authorization which when exceeded 
indicates mining solutions may be present in a designated mon­
itor well. If an upper limit for the parameter is exceeded in a 
monitor well, this exceedence is interpreted to be an indication 
of an excursion mining fluids from the production zone within 
the production area to a monitor well. With respect to the def­
inition of the term "verifying analysis" at §331.2(109), the com­
mission sees no conflict between this definition and the one at 
§331.2(108). If an upper limit is exceeded, it is an indication that 
mining fluids may be present in a monitor well. In such a case, 
the operator is allowed to take a second groundwater sample 
from that well and analyze that sample to confirm the excee­
dence. No changes were made in response to this comment. 
TMRA commented that the definition of the term "verifying anal­
ysis" at §331.2(109) should be revised to include the phrase 
"or measurement with instrumentation" as measurements with 
field instrumentation can yield representative, reliable, and re­
producible results. 
The commission notes that proposed rule §331.2(109) contained 
this term as does the final rule. 
Exempted Aquifer 
Sierra Club commented that they did not support the proposed 
revisions to §331.13(e), which would allow the commission to 
delegate to the executive director the authority to designate an 
aquifer exemption if no request for a contested case hearing is 
received within the designated comment period provided in the 
public notice. Sierra Club stated that the commissioners should 
continue to make decisions about aquifer exemptions, even if it 
is only to agree with the executive director. Sierra Club also com­
mented that they support a requirement for an aquifer exemption 
to be recorded in the county deed, and that they support a time 
limit on aquifer exemptions. Sierra Club provided suggested al­
ternate draft language for §331.13(e) that included these sug­
gested changes. TMRA commented that they supported the pro­
posed revision, but that the proposed language invited a conflict 
with §331.13(d), under which no aquifer exemption shall be final 
unless approved by the EPA. 
The commission does not agree that the commission should not 
delegate to the executive director the authority to designate an 
exempt aquifer in the absence of opposition to that exemption. 
As stated in the proposed rules, delegation of authority by the 
commission to the executive director in uncontested matters is a 
common practice for most permitting matters addressed by the 
commission, including injection well permits that may be asso­
ciated with aquifer exemptions. Delegation in this matter would 
reduce the time needed to process requests for aquifer exemp­
tions. 
The commission considered proposing rules that would require 
an aquifer exemption to be recorded in  the  county  deed.  The  
intent of such a requirement would be to provide additional no­
tice to a potential buyer of property that was over an exempted 
aquifer. However, after further consideration, the commission 
did not require deed recordation of an aquifer exemption, but did 
include expansion of the notice requirements for aquifer exemp­
tions. 
The commission was intrigued by Sierra Club’s recommendation 
to place a term on aquifer exemptions. However, placing a term 
limit on aquifer exemptions is problematic. Under §331.13(f), an 
aquifer exemption can only be removed by the commission af­
ter notice and opportunity for a public hearing. Additionally, an 
aquifer exemption involves a change to the state’s authorized 
underground injection control program, and any changes to this 
program must be approved by the EPA. Placing a term on an 
aquifer exemption would effectively circumvent these existing re­
quirements. 
With regards to a possible conflict with existing §331.13(d), the 
commission does not agree that the proposed new language at 
§331.13(e) may be in conflict with the proposed language to re­
vise existing §331.13(e). The proposed language speaks only 
to decisions made by the commission on the designation of an 
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exempt aquifer. The commission has the authority to designate 
an exempt aquifer. However, for that aquifer exemption to be 
in effect, the commission must petition the EPA for a revision to 
its authorized underground injection control program to include 
this designation. Even if the executive director designates an 
exempt aquifer, final approval is required by the EPA as part of 
an UIC program revision. Without EPA’s approval of this petition, 
the aquifer exemption is not in effect. 
Executive Director Approval of Construction and Completion 
TMRA commented they are in favor of the proposed revision to 
§331.45(4)(B), which excluded baseline wells from the require­
ment for mechanical integrity testing. 
The commission acknowledges TMRA’s support of this proposed 
revision, and this revision is retained in the final rule. 
Closure Standards 
KHH commented that under §331.46(d), changes in plugging 
and abandonment of wells might constitute a permit amendment 
rather than a permit modification. KHH further notes that under 
§305.72(b), amendments to plugging and abandonment plans is 
a minor  modification. KHH requested clarification on this matter. 
Under §305.72(b)(6), the executive director may amend a 
plugging and abandonment plan that has been updated un­
der §305.154(7) as a minor modification of the permit. Other 
changes to plugging and abandonment plans, as referenced at 
§331.46(d), would necessitate a permit amendment. 
TMRA commented that because §331.83(g) and (i) appear to in­
dicate monitor wells are included in the scope of Class III wells, it 
is unclear whether existing §331.46(d) is limited to Class III injec­
tion well or also reaches baseline and monitor wells associated 
with Class III uranium solution mining operations. TMRA further 
commented that they do not support the inclusion of baseline 
and monitor wells in the scope of §331.46(d) as this level of reg­
ulation is inconsistent with the regulatory requirements in other 
program areas of the TCEQ with regards to monitor wells. 
The commission notes that there are no rules at §331.83(g) and 
(i), but acknowledges that both baseline wells (as defined at 
existing §331.2(13)) and monitor wells (as defined at existing 
§331.2(64)) are not explicitly identified as being Class III injec­
tion wells, as defined at §331.11(2). However, the commission 
emphasizes that both baseline and monitor wells are included 
in a production area authorization as the term is defined in 
§331.2(82). Section 331.11(c) provides that baseline and 
monitor wells associated with Class III injection wells with the 
jurisdiction of the commission are subject to the rules specified 
in Chapter 331. Further, the Class III injection well area permit 
application (Form TCEQ-10313) includes a requirement that the 
applicant provide a description of closing procedures to be taken 
to restore affected surface areas to include plugging of wells. To 
the commission, this requirement applies to all wells at the site. 
Therefore, the requirements for plugging and abandonment of 
wells apply to baseline and monitor wells. 
KHH commented that under §331.46(i), there is reference to "a 
Class III production zone that underlies or is in an exempted 
aquifer." KHH stated that production cannot lawfully occur in a 
non-exempt portion of an aquifer, therefore a production zone 
cannot underlie an exempted aquifer, and suggested this section 
be revised to state that the closure plan shall demonstrate that 
no contaminants from the production zone will enter a USDW or 
freshwater aquifer. 
The commission does not agree with this comment. Although 
all in situ mining of uranium  in  Texas to date has  occurred in  
exempted USDW-quality aquifers, in situ mining of uranium or 
other minerals conceivably could occur in an aquifer that is not 
of USDW quality. Therefore, in situ mining could occur in a pro­
duction zone underlying  an exempted aquifer. 
Construction Requirements 
Mesteña and TMRA commented that to avoid confusion, me­
chanical integrity, as described in revised §331.82(c)(2), should 
be revised to indicate mechanical integrity must be demon­
strated both following well construction and prior to injection. 
Mesteña and TMRA also commented that this revision was 
necessary to avoid conflict with the definitions of the terms 
"injection operations" at §331.2(51), "underground injection" 
at §331.2(103), and "well injection" at §331.2(109). TMRA 
asked for  a clarification of the meaning of the term "tool," and 
who will make the  determination that the "tool" could affect the 
mechanical integrity. 
The commission agrees with this comment in regard to the re­
quirement that integrity must be demonstrated both following 
well construction and prior to injection, but is unsure of the spe­
cific relation of this requirement to the other three referenced def­
initions. Nevertheless, §331.82(c)(2) has been further revised to 
indicate that mechanical integrity must be demonstrated both fol­
lowing well construction and prior to injection. The term "tool," 
as used in the drilling industry, logically includes numerous me­
chanical devices; however the intent of this proposed revision is 
to address any potential damage to the casing that could occur 
from insertion of any such device in the well. An obvious exam­
ple would be the use of any device used to retrieve a defective  
packer, a stuck pump, or parts that had broken from a drill bit. 
The commission would not consider the insertion of a sonde for 
standard geophypsical logging to represent a "tool" that could 
affect mechanical integrity, except in cases where the sonde is 
lost  in  the hole (requiring that  a  device  be inserted in the  well  to  
retrieve the sonde) or the sonde becomes stuck in the well re­
quiring insertion of a device to free it. The commission is relying 
on the operator to make a judgment when the use of a tool may 
compromise mechanical integrity of a well, and strongly empha­
sizes all Class III wells must have mechanical integrity as de­
scribed in §331.43. 
STOP commented that §331.82(i) addresses the determination 
of the number and location of monitor wells, but does not ad­
dress how a statistically valid number of monitor wells should be 
determined. STOP emphasized this determination is important 
for determining representative pre-mining baseline water quality. 
As discussed elsewhere in this response, the commission notes 
that under §331.104(a), baseline samples must be representa­
tive and independent, which speaks to the condition of baseline 
well spacing and to the adequate number of samples for estab­
lishment of baseline. 
Monitoring Requirements 
TMRA commented that the term "calendar" should be included 
in the proposed revision to §331.84(c) to distinguish between a 
calendar month and a 30-day period. 
Under §331.84(c), two samples were required each month, and 
these samples have to be taken at two-week intervals. This 
requirement was problematic in that if the two-week interval is 
strictly enforced, an operator would be required to take 26 sam­
ples in a year, whereas the two-sample-per-month requirement 
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is 24 samples a year. The purpose of these samples is to identify 
any changes in the groundwater quality. The requirement for two 
samples a month, at two-week intervals, is to avoid a situation  
where the two samples are taken close together, such as one or 
two days apart. The proposed revision sets the time interval for 
the two samples at 15-days, rather than two-weeks. The com­
mission agrees with TMRA that the designation should be each 
calendar month, rather than every 30 days, and the final rule at 
§331.84(c) has been amended accordingly. 
Sierra Club commented that in addition §331.84(d) requires 
quarterly monitoring of private wells located within 1/4 mile of 
mining, but there is requirement of notice should the values 
be above safe drinking water levels,  and no requirement  for  
clean-up. Essentially the mining company and TCEQ will be 
made aware of potential problems for local users, but they 
themselves will not know. STOP commented that §331.84(d) 
does not address the correction of the migration of mining fluids 
into a private well, nor does it contain a notice requirement. 
The commission is uncertain regarding the intent of Sierra Club’s 
comment, but assumes they are noting there are no require­
ments for notice. Under existing §331.84(d), the commission 
may specify at least quarterly monitoring for wells within 1/4 mile 
of the injection site to detect any migration from the injection zone 
into fresh water. This provision speaks to existing §331.42(b)(3), 
under which an applicant for a Class III injection well area per­
mit must identify  all existing wells within the project area (that 
is, the requested permit area), plus the area 1/4 mile outward 
from the permit area boundary. The purpose of the requirement 
at §331.42(b)(3) is to identify any wells that, because of their 
age, construction, or condition, could serve as a pathway for in­
jected fluids to migrate into a USDW. The purpose of §331.84(d) 
is to allow the commission to require, in addition to the monitor 
well requirements at §331.103, the monitoring of any other wells 
within 1/4 mile of the permit area. Typically, such wells are hy­
drologically down-gradient of the injection site, and provide an 
additional point for monitoring groundwater quality at the site. 
The commission notes that these wells usually are on private 
property, and monitoring of these wells is contingent on permis­
sion to do so from the landowner. No changes were made in 
response to this comment. 
Reporting Requirements 
Sierra Club commented that they supported the proposed revi­
sions to §331.85, which details the information required in the 
annual report. Sierra Club recommended this provision be re­
vised to also include submission of water quality data and water 
quantity use, and that this information should be submitted to any 
groundwater conservation district whose jurisdiction includes the 
area of the permitted Class III injection well site. 
The commission does not agree with this comment. Water qual­
ity data presently is submitted to the executive director on a quar­
terly basis in accordance with the requirements of §331.85(e). 
Although the commission appreciates the concerns regarding 
the amount of water used for in situ operations, the commission 
has no authority to regulate water use at in situ sites; therefore, 
an owner or operator is not required to maintain records on wa­
ter use. These reports certainly may be of interest not only to 
groundwater conservation districts but to other entities and per­
sons as well. The commission emphasizes that these reports are 
a matter of public records, and as such, are available to the pub­
lic at TCEQ headquarters in Austin for viewing and copying sub­
ject to the Public Information Act. Requirements to provide re­
ports to a third-party are difficult for the TCEQ to enforce and may 
inundate a third-party with unwanted documents or may subject 
an entity to record management requirements for records that 
may not be wanted or needed. Given this public availability, the 
commission sees no need to require they be sent to a ground­
water conservation district. No changes were made in response 
to this comment. 
TMRA commented that the proposed revisions to §331.85(a) ap­
pear to require a due date of January 31, not December 31, for 
the annual report, as stated in the preamble to the proposed 
rules. TMRA suggested the proposed rules should be revised to 
allow the agency to stagger the dates on which annual reports 
are required of various permittees to allow the agency to better 
manage its work flow. 
The commission agrees that the date of December 31st in 
§331.85(a) in the proposed rule is in error. The final rule has 
been amended to reference a due date of January 31st for the 
annual report required under §331.85. Although the commis­
sion appreciates TMRA’s suggestion to stagger submission of 
annual reports, the commission cannot readily impose different 
requirements on different companies, at least not in regard to 
submission of reports. 
With regards to the proposed new §331.85(a)(3), under which 
an operator is required to provide in the annual report updated 
cost estimates for well closure and aquifer restoration, URI and 
TMRA commented they agree the annual report is the proper 
venue for the review of cost estimates for well closure and aquifer 
restoration, and is consistent with the Nuclear Regulatory Com­
mission’s (NRC’s) regulations at 10 Code of Federal Regulations 
(CFR) Part 40, Appendix A, Criterion 9 for the regulation of in 
situ uranium mining operations in non-agreement states. TMRA 
and URI further commented that as specified in the comment on 
§305.49(b)(6), a uranium operator will annually have additional 
delineation and operating data that will provide for a reasoned 
evaluation of changes that may be warranted to these estimates. 
The commission acknowledges TMRA’s comment regarding this 
proposed revision to §331.85(a)(3). 
TMRA commented that with respect to proposed new 
§331.85(h), under which an operator is required to maintain  
copies of all data required under this section such that these 
documents are available for inspection at all times by the 
executive director, this proposed revision should be revised to 
allow for all documents to be submitted and kept in a readily 
accessible electronic form. 
The commission is agreeable to an operator maintaining data in 
an electronic format, provided the format is one that does not 
allow alteration of the document (that is, the report is maintained 
in a "read only" format). 
Production Area Monitor Wells 
Sierra Club commented that the maximum well spacing for pro­
duction zone monitor wells required under §331.103 should be 
200 feet rather than the present 400 feet to better ensure the de­
tection of an excursion. 
The commission does not agree with this comment, as it is un­
aware of any evidence to indicate the existing maximum spac­
ing requirements at §331.103 are inadequate. At in situ uranium 
sites in Texas, excursions have been detected and addressed. 
Additionally, there are no documented cases of off-site contami­
nation associated with these sites. The commission emphasizes 
that the present 400-foot spacing is a maximum; closer spacing 
can be required by the executive director if warranted by local 
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geologic and hydrogeologic conditions. The executive director 
also notes that in NUREG-1569, the NRC recommends a max­
imum spacing of 500 feet at these sites, and that the maximum 
spacing allowed at municipal solid waste landfills is 600 feet, with 
allowance for a greater spacing if justified. No changes were 
made in response to this comment. 
With regard to the proposed revisions to §331.103(a), TMRA and 
URI commented that it is troublesome to use an exact spacing 
requirement of 400 feet from the production area when the extent 
of the production area is based on exploration drilling, which by 
its nature is not exact. TMRA and URI recommended revisions to 
this section to reflect the fact that the 400 feet is a target distance 
estimated from the results of exploration drilling. Also, TMRA 
commented that they considered problematic the proposed rule 
language to the distance "between each of the monitor wells," 
as distance can be measured only between a pair of points and 
it cannot be measured "between" one point only. TMRA recom­
mended proposed revisions to existing §331.103(a) be revised 
as follows: ". . . monitor wells shall be spaced no greater than 
400 feet from the production area." The measurement shall be 
based, at the permittee’s election either as the location of the 
anticipated production area was once estimated based on ex­
ploratory drilling or as the location of the production area ap­
peared after the completion of mining ". . . The distance be­
tween each pair of adjacent mine area monitor wells shall be. . 
. ."  
The existing requirement at §331.103(a) is that monitor wells 
be spaced no greater than 400 feet from the production area, 
and the intent of the proposed revision simply was to allow the 
operator to make this determination on information from explo­
ration drilling. This approach is logical to the commission, as 
the boundary of the production zone is first established by ex­
ploration drilling. By allowing the operator to base the extent of 
the production area on exploration drilling, he or she is protected 
from possible endless numbers of amendments to a production 
area authorization because the boundary of the production area, 
through mining, is found to vary such that the 400-foot require­
ment is exceeded by a few feet for some monitor wells. TMRA’s 
suggested revisions appear to include this intent, with the op­
tion of demonstrating this spacing requirement on the final de­
lineation of the production area, although the commission finds 
the suggested language to be confusing by its lack of complete­
ness. With regards to this second option, the commission is not 
comfortable with an operator demonstrating compliance with the 
400-foot spacing requirement after mining is complete. The pur­
pose of monitor wells is for the detection of mining fluids that 
have escaped from the production zone within the production 
area. The spacing and angle requirements in §331.104(a) are 
designed to ensure to that these escaped mining fluids are de­
tected. Compliance with these spacing requirements should be 
demonstrated prior to mining, not after it is completed. The com­
mission has revised the final, as suggested by TMRA, to refer to 
the spacing between adjacent wells. 
Establishment of Baseline and Control Parameters for Excursion 
Detection 
KCCRB commented that if mining activities have occurred, pro­
posed revised §331.104 should be further revised to include a 
demonstration that all samples used to establish baseline and 
control parameter concentrations are unaffected by the mining 
operations. KCCRB also commented that the definition of "min­
ing operations" should include any activity that could reasonably 
be expected to affect groundwater, such as the injection of fluids 
from mining or well development. 
The commission is unsure of the meaning of KCCRB’s comment, 
as both baseline for aquifer restoration and for the establish­
ment of control parameter values must be established prior to 
any mining activities in a production area. The commission as­
sumes KCCRB is referring to a situation where one production 
area within a permitted area has been mined, and the operator 
is developing baseline data for a subsequent production area. 
Further, the commission assumes the commenter is concerned 
that the groundwater within the subsequently planned produc­
tion area may have been affected by mining activities at the first 
production area. 
Under such a scenario, groundwater in the subsequent produc­
tion  area  would have to have been affected by an excursion  of  
mining fluids from mining at the first production area. The com­
mission notes, however, that any excursions would be detected 
in the production zone monitor wells, and under the requirements 
of existing §331.106, an operator must clean up the excursion in 
any affected monitor well. With regard to well development, the 
commission notes that development of a well involves alternate 
pumping and production of water to flush fine material from the 
sand or gravel packed in the annular space between the well-
bore and the screen. However, this procedure should not affect 
groundwater quality in the well to any degree or for any extended 
period of time. Sampling procedures, such as purging prior to 
sampling, also will ensure the groundwater sample is represen­
tative. No changes were made in response to this comment. 
KHH commented that the meaning of the term "independent" at 
revised §331.104(a), with regards to samples, was unclear, and 
suggested this section be revised to replace "independent and 
representative" with "statistically." TMRA asked for an explana­
tion of the meaning of these two terms. 
The commission notes that the statistical methods commonly 
employed in groundwater monitoring (and for baseline deter­
mination at Class III injection well sites) are based on the pre­
sumption the data are representative and independent. Inde­
pendence in this case refers to samples that are not correlated. 
For example, groundwater samples collected one minute apart, 
from the same well,  have a high probability  of  being similar,  
whereas samples taken 6 months apart, from the same well, 
have a much lower probability of being similar, or in this case, 
correlated. Also, respective samples taken at the same time 
from two wells ten feet apart have a high probability of being 
correlated, whereas respective samples taken at the same time 
from two wells 5,000 feet apart, have a much lower probabil­
ity of being similar. As a practical matter, independence may 
be difficult to quantify, but some reasonable efforts should be 
made by the operator to ensure samples are independent. One 
common method is to take groundwater velocity into considera­
tion for example, see the method described in EPA’s Guidance 
Document on the Statistical Analysis of Ground-water Monitoring 
Data at RCRA Facilities. Another common method is to provide 
adequate well spacing, avoiding using data only from wells that 
are close together, or "clustered." No changes were made in re­
sponse to this comment. 
KHH commented that its clients are in agreement with the 
proposed revisions to §331.104(b), which would allow the 
list of aquifer restoration constituents to be determined on 
site-specific conditions. However, KHH expressed concern that 
subsection (b)(1) and (2) would be difficult to implement. Under 
subsection (b)(1), an applicant must identify all constituents 
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in the groundwater in the production zone of the production 
area; under subsection (b)(2), an applicant must identify all 
constituents in the solutions injected into the production zone. 
KHH suggested that this proposed rule be revised to require the 
26 constituents identified in TCEQ’s UIC Technical Guidance 
I: Groundwater Analysis (http://www.tceq.state.tx.us/permit-
ting/waste_permits/uic_permits/UIC_Guidance_Class_3.html), 
unless the applicant can demonstrate that not all 26 constituents 
occur in the area, or that other constituents, not on the list, occur 
in the groundwater in the production area. Mesteña offered 
similar comments, noting that the proposed requirements were 
unrealistically broad, and that the standard list of 26 constituents 
has been used for decades. Mesteña proposed that proposed 
revised §331.104(b) be further revised to require baseline be 
determined from the standard list of 26 parameters and any 
other parameters required by the executive director, and to 
delete proposed new §331.104(b)(1) - (4). 
TMRA commented that this proposed subsection is particularly 
at risk of inconsistent interpretation and implementation, and 
noted that as indicated in the preamble, the uranium solution 
mining industry has routinely analyzed groundwater samples 
for the parameters list included in TCEQ Technical Guideline 
I: Groundwater Analysis. TMRA also stated that while the 
proposed new language may provide for flexibility, it also po­
tentially invites/requires extensive groundwater sampling and 
analysis to determine what might be or might not be present in 
the groundwater as a regulator may be unwilling to agree to a 
parameters list without a degree of sampling that may become 
excessive and unreasonable. TMRA further stated that the 
intent of the subsection, which is essentially to inject better 
science into the process, may be to refer to the standard list 
of 26 parameters and then provide flexibility on a case-specific 
basis to recommend other parameters or a subset of the 26 
parameters. URI commented that the proposed requirements 
are unrealistically broad, and potentially will require an owner 
or operator to sample for every element in the periodic table. 
URI emphasized that the standard list of constituents is based 
on years of experience in uranium in situ mining in Texas, and 
absent a compelling reason to expand this list, this historical 
analysis list should not be changed. 
TMRA stated that inclusion of "approved by the executive di­
rector" adds confusion and is potentially superfluous depending 
on the planned manner in which this subsection will be imple­
mented, and that by the very nature of the permitting process, 
executive director approval of the content of a permit application 
is a mandatory condition for permit application approval. TMRA 
suggested that unless this language indicates another execu­
tive director approval or preliminary approval, in advance of the 
permitting review process, it should be stricken. TMRA advo­
cated that the TCEQ allow a preliminary approval process for a 
parameters list to be approved in advance of permit application 
submission and review. Then, if the executive director disagrees 
with the proposed parameters list, adjustments, which might in­
clude additional sampling, can be completed before the appli­
cation is submitted, which will streamline the process and make 
compliance with stipulated deadlines for applicant response to 
any TCEQ Notices of Deficiency less contingent on the possible 
need for additional collection, analysis, and review of analytical 
data for groundwater samples. 
The purpose of this proposed rule was to provide applicants a 
method to base the list of aquifer restoration constituents on the 
actual quality of the groundwater in the production zone within 
the production area, rather than analyzing for all 26 constituents 
identified in agency guidance and required in the agency’s ap­
plication for a production area authorization. Additionally, the 
commission wanted to ensure that all possible constituents in 
the groundwater, or that might be introduced into the groundwa­
ter, were identified. However, the commission appreciates that 
determining all constituents in groundwater is an open-ended re­
quirement. Therefore, in the final rule, §331.104(b) is revised to 
require an applicant to establish aquifer restoration values for 
the traditional 26 constituents, but allow for the applicant to pro­
pose an alternate list of restoration constituents, and to allow the 
commission to require analysis for constituents other than the 26 
required under this new rule. Also, §331.104(b) is further revised 
in the final rule to require demonstration to support any alternate 
list, provided that any alternate list must include uranium and ra­
dium-226. 
TMRA recommended the term "all" in proposed new 
§331.104(b)(1) be replaced with "the relevant and appropriate" 
as "all" has literally limitless interpretation. TMRA also com­
mented that the proposed language suggests a reference to 
the concentrations of some typical constituents of the native 
groundwater of the production zone and perhaps to a few phys­
ical properties such as pH and conductivity, and recommended 
the rule provision should be revised to state the customary list 
of 26 or so constituents and the properties of pH and alkalinity. 
As discussed in the previous response, proposed new §331.104 
has been revised to require an applicant to establish aquifer 
restoration values for the traditional 26 constituents, but allow 
for the applicant to propose an alternate list of restoration con­
stituents. Also in the final rule, §331.104(b) is further revised to 
require demonstration to support any alternate list, provided that 
any alternate list must include uranium and radium-226. 
TRMA commented that proposed new §331.104(b)(2) does not 
include a list of the relevant physical characteristics and chemical 
constituents of the proposed lixiviant. 
The commission notes that this proposed rule has been revised 
in the final rule from being a requirement to being a consideration 
taken by the executive director in evaluating a proposed list of 
alternate restoration parameters. The purpose of this proposed 
rule is to allow an applicant or operator to propose the removal 
or addition of constituents to the standard list of 26 parameters 
based on any relevant physical or chemical characteristics of the 
injected fluid that could affect the groundwater quality. In that 
the applicant or operator must make this demonstration, it is the 
responsibility of the applicant to identify any relevant character­
istics of the proposed injection fluid. 
TMRA commented that proposed new §331.104(b)(3) invites a 
list or a subset of the list of the chemical constituents which may 
be mobilized from the host matrix of the production zone during 
mining. TMRA further commented that as was the case with 
the prior requests for "all parameters," this cannot be a list of 
"all parameters" because such a request is literally limitless and 
therefore, does not serve a purpose. TMRA suggested that this 
proposed rule be revised to read as follows: "the constituents 
which may be mobilized from the host matrix of the production 
zone during the in situ recovery process; and. . . ." 
The commission notes that this proposed rule has been revised 
from being a requirement to being a consideration  taken by  
the executive director in evaluating a proposed list of alternate 
restoration parameters. Otherwise, the commission agrees with 
the recommended change, and the final rule has been revised 
accordingly. 
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Sierra Club commented that proposed new §331.104(b) should 
be revised to include the following requirements: sampling of 
groundwater-bearing zones above and below the production 
zone to establish pre-mining groundwater quality in these zones 
for excursion control; baseline wells shall not be clustered; each 
baseline well is sampled a minimum of twice a month over a  
period of four months; and split sampling with the TCEQ. 
The commission notes that under §331.104(a) and proposed 
new §331.104(e) an operator is required to establish baseline 
water quality in non-production zones. Also, the commis­
sion currently conducts split sampling with operators during 
site inspections. The commission agrees that baseline wells 
should not be clustered, but emphasizes that under proposed 
§331.104(a), baseline samples must be representative and 
independent, which speaks to the condition of baseline well 
spacing and to the adequate number of samples for establish­
ment of baseline. 
Sierra Club commented that with respect to proposed new 
§331.104(c), it supports the comments of hydrogeologist 
George Rice, who recommends using a 95% upper tolerance 
limit for the declaration of excursions and the use of nested 
wells with shorter screen lengths to prevent dilution. Sierra 
Club further commented that these requirements would make 
detection of excursions more likely than the methods presently 
suggested in NRC guidance document NUREG-1569. STOP 
agreed with the use of this method as proposed by Mr. Rice, 
and noted that by using this method to evaluate monitoring data 
from URI’s Kingsville Dome Mine, Mr. Rice concluded there 
were more excursions than reported by URI, based on their use 
of other methods. 
The commission in general is not opposed to the use of a toler­
ance interval methodology for excursion detection, provided the 
percentage of analytical measurements below the detection limit 
is not too high, and provided the data used in the test are from 
a normal distribution (or, in the case of log-normally distributed 
data, the data are log-transformed to yield normally-distributed 
data) when a parametric tolerance interval methodology is used. 
However, the commission does not agree that a tolerance in­
terval methodology should be required by rule. The choice of 
statistical method for a hypothesis tests should be based on the 
appropriateness of the method to the distributional characteris­
tics of the data (at least in the case of parametric tests). 
The commission notes that the tolerance interval is a technique 
to estimate a population proportion. Tolerance intervals are con­
structed to contain a particular proportion of a population (known 
as the "coverage") with a particular probability. For example, a 
tolerance interval could be constructed such that the interval has 
an associated probability of 0.95 of containing 95% of a popula­
tion. Such an interval is generally described as a 95/95 tolerance 
interval. The commission further notes that although tolerance 
intervals are for interval estimation, they are sometimes used 
as a statistical hypothesis test, such as in groundwater monitor­
ing. Background data are collected and used to construct a tol­
erance interval; then subsequent compliance sample measure­
ments are compared to the tolerance interval (generally to the 
upper tolerance limit). If the compliance sample measurement 
exceeds the upper tolerance limit, it is concluded that the ground­
water has been affected; otherwise it is concluded that there is 
no effect. Again, the commission in general is not opposed to 
using tolerance intervals in this manner, but emphasizes that if a 
tolerance interval methodology is used, a new tolerance interval 
must be constructed for each test (in the case of groundwater 
monitoring, a new interval must be constructed for each sam­
pling period). Only by doing this can the associated type I error 
rate of 0.05 be maintained. No changes were made in response  
to this comment. 
STOP commented that under §331.104, an owner or operator 
is allowed to establish aquifer restoration values simply by aver­
aging sample results from five wells completed in the  production  
zone. STOP further commented that this rule allows an owner or 
operator, unsupervised, to select any five laboratory results from 
hundreds of wells, submit these results  to  the TCEQ,  who then  
simply average them to establish aquifer restoration values. 
The commission agrees that under §331.104(a)(2), an owner 
or operator must use data from at least five production area 
baseline wells. The commission also agrees that under 
§331.104(d)(1), an owner or operator is allowed to base aquifer 
restoration values on the sample mean, or under §331.104(d)(2), 
aquifer restoration may be based on predictions of restoration 
quality that are reasonably certain after giving consideration to 
the factors specified in §331.107(f). 
The commission notes that the five-well requirement is a min­
imum. Also, as is allowed under existing §331.104(d)(1), an 
owner or operator may, to establish aquifer restoration values, 
use either the average values from samples from the baseline 
wells completed in the production zone within the production 
area, or the average values from samples from the production 
zone monitor wells. The commission agrees that determina­
tion of aquifer restoration values should be based on an ade­
quate number of sample analyses, and notes that revisions to 
§331.014(c) require a minimum of five baseline wells completed 
in  the production zone of the production area, or one well for 
every four acres of production area, whichever is greater. The 
commission disagrees that an owner or operator chooses five 
samples from hundreds of possible exploration wells. These ex­
ploration wells are not cased, screened, or developed, and any 
determination of water quality based on analysis of groundwater 
from one of these wells would not be accepted as being rep­
resentative of groundwater at that location. The main problem 
would be that any sample from an uncased well most likely could 
be diluted from the drilling mud, resulting in an underestimation 
of concentrations of constituents in the groundwater. The exist­
ing allowance at §331.104(d) for the use of the sample mean 
(average) for determining aquifer restoration values has been 
retained in the final rule at §331.107(a)(1)(A), with an option for 
use of a statistical method approved by the executive director at 
§331.107(a)(1)(B). 
STOP commented that aquifer restoration values should not be 
based on pre-mining groundwater quality data from just the pro­
duction zone within the production area, as is required under the 
final rule at §331.104(b). Instead, STOP recommends aquifer 
restoration values be based on data from groundwater through­
out the entire vertical section of the aquifer, including non-pro­
duction zones above and below the production zone, both within 
the production area and  the mine area.  STOP’s  main  concern  
regarding establishment of aquifer restoration values solely on 
groundwater quality data from production zone within the pro­
duction area appears to be that groundwater outside of the pro­
duction zone within the production area could be contaminated 
by excursions of mining fluids, and that these affected zones and 
areas also need to be restored. STOP commented that there is 
no requirement that the groundwater quality outside the produc­
tion zone of the production area be established. 
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The commission does not agree with these comments. Aquifer 
restoration values should be based on the pre-mining ground­
water quality in the zone to be mined (the production zone within 
the production area). The pre-mining groundwater quality in this 
zone within this area is affected by the presence of naturally-oc­
curring uranium mineralization. Neither the production zone out­
side of the production area nor non-production zones are min­
eralized; therefore, groundwater quality within them will be dif­
ferent from that which is in contact with uranium mineralization 
(that is, the production zone within the production area). Given 
these differences in groundwater quality, and given that it will be 
the groundwater within the production zone within the production 
area that will be affected by in situ mining, the commission fails 
to understand how basing aquifer restoration in the production 
zone within the production area on groundwater quality data not 
from this zone and area would be representative of the pre-min­
ing groundwater quality in the production zone within the produc­
tion area. 
The commission notes that groundwater quality, for the purpose 
of the detection of excursion, must be established in the pro­
duction zone outside of the production area and in non-produc­
tion zones §331.104(e), and that any excursions affecting these 
areas and zones must be addressed under §331.106. Aquifer 
restoration in accordance with §331.107 is not required for these 
zones and areas because Class III injection wells are not oper­
ated in these zones. The injection and re-injection of mining flu­
ids is confined to the production zone within the production area, 
as that is where the uranium is; injection of mining fluids does not 
occur in non-production zones or in the production zone outside 
the production area. 
STOP commented that determination of control parameter up­
per limits, as required under §331.104(c), is based on ground­
water quality data from the ore zone (that is, the production zone 
within the production area), not the monitor well ring outside of 
the ore zone. STOP also commented that few chemical con­
stituents are used for groundwater monitoring to detect the ex­
cursions of mining fluids from the production zone within the pro­
duction area to  monitor wells outside of this zone. STOP noted 
that at URI’s Kingsville Dome Mine, only uranium, conductiv­
ity, and chlorides are used as monitoring parameters for excur­
sion detection. STOP further noted that upper control limits for 
these three control parameters were determined as follows: 5.0 
milligrams per liter (mg/L) was added to the highest pre-mining 
sample value for uranium; and 25% was added to the highest 
pre-mining sample value for conductivity and chlorides. 
The commission acknowledges these comments, and notes that 
control parameters are those parameters that are used to detect 
excursions, and that the upper limit for a control parameter is the 
value of that parameter that, when exceeded, indicates mining 
fluids may be present in a monitor well. Typically, owners or op­
erators have been allowed to base control parameter upper limits 
on the highest measured value for a parameter in a groundwa­
ter sample either from the production zone within the production 
area or from the production zone outside the production area. 
The commission notes that under the requirements of previous 
§331.104(c), the baseline water quality values for a permit or 
production area were used to determine control parameter upper 
limits. Under previous §331.104(a), three separate baselines 
were identified (mine area, production area, and non-production 
area), the commission in the proposed rule revised §331.104 to 
require data from wells completed in the production zone within 
the production area to be used for determination of aquifer 
restoration values (final rule at §331.104(b)). Similarly, it is the 
commission’s determination that upper control limits should be 
based on data from the monitor wells, not the baseline wells 
completed in the production zone within the production area. 
However, the commission notes that this specific requirement 
was not clearly included in the proposed rule. Accordingly, new 
§331.104(e) has been revised to include this requirement. 
The  commission  notes that historical data from in situ sites  in  
South Texas indicate that groundwater quality from the produc­
tion zone of these two areas (the production zone within the 
production area and the production zone outside the production 
area) tends to be similar except for uranium and radium-226. 
The use of either adding 5.0 mg/L to the highest value for a pa­
rameter or by adding 25% to the highest value for a parameter is 
recommended in NRC Guidance Document NUREG-1569. As 
discussed elsewhere in this response, the commission is not op­
posed to using data from both these areas to determine upper 
control limits, provided the data are subjected to an appropriate 
statistical test to determine if they are from the same population. 
The commission also notes that adequate detection of excur­
sions does not require the use of numerous control parameters. 
Control parameters should be those constituents in the ground­
water that are mobile and easily detected (such as chlorides, for 
example). The commission notes that under §331.106(2), when 
an excursion in a monitor well has been verified, the owner or 
operator must sample for an expanded list of groundwater pa­
rameters, including uranium and radium-226. 
TMRA commented that in proposed new §331.104(d), if the 
"accepted methods" and the "TCEQ Quality Assurance Project 
Plan (QAPP)" are stated in rules formally adopted by the TCEQ, 
the rule(s) should be cited. TMRA notes that unless formally 
adopted as rules, these cannot be valid or effective except per­
haps against specific individuals subject to permits containing 
them as conditions. TMRA further commented that unless these 
have been adopted as rules, TCEQ is barred from enforcing 
them as rules. See TWC, §5.103(a) and (c) and §5.105 and 
Texas Government Code, §2001.004 and §2001.005. 
The commission does not agree with this comment. The com­
mission is complying with TWC, §5.103 and §5.105 and the Ad­
ministrative Procedures Act because the commission is requiring 
that sampling be in accordance with the TCEQ QAPP, as a re­
quirement of the rule stated in §331.104(d). 
KHH commented that the direct comparison method described 
in paragraph (1) of proposed new §331.104(e)(1) was inappro­
priate in that this method would result in an unacceptable level 
of "false positive." KHH also questioned the reason for the re­
quirement of 30 samples, and asked if the intent was 30 sam­
ples total or 30 samples from each monitor well. Mesteña com­
mented that this proposed requirement would result in an un­
acceptably high type I error rate (that is, a decision that an ex­
cursion has occurred when it has not). With regard to proposed 
new §331.104(e)(1), Mesteña also commented that the standard 
for identifying excursions is based on Nuclear Regulatory Guid­
ance Document NUREG-1569, in which the authors suggest up­
per control limits for excursion detection should be determined 
by one of the following methods: a statistical test (such as the 
student t-test); adding 25% to the highest sample value for a pa­
rameter; adding 5 standard deviations to the sample mean for 
a parameter (in areas with groundwater that contains less than 
500 mg/L total dissolved solids); or increasing the concentration 
of a parameter by a specific amount (for parameters that have a 
narrow statistical distribution). 
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Mesteña appeared to recommend that language in proposed 
new §331.104(e)(1) be revised to remove the statement: "the 
baseline water quality values for a permit or production area shall 
be used to determine control parameter upper limits." Given that 
this statement is not included in the proposed rule, the com­
mission is unclear as to the intent of Mesteña’s apparent rec­
ommendation. Mesteña also recommended that proposed new 
§331.104(e)(1) be revised to require that if a sample measure­
ment from a groundwater sample for a control parameter ex­
ceeds the maximum (rather that the mean) value determined by 
the pre-mining  sample set, then  an excursion will  be  assumed to  
have occurred. 
TMRA submitted similar concerns to those of Mesteña’s regard­
ing the use of the sample mean for excursion detection, and rec­
ommended the proposed rule be revised to require that conduc­
tivity, uranium, and chloride be used as control parameters, and 
that upper control limits be calculated as follows: add a value of 5 
mg/L to the maximum uranium value determined on the baseline 
sampling  of  the mine area Wells and the production area wells 
of the production area being authorized; add 25% to the maxi­
mum conductivity value determined in the baseline sampling of 
the mine area wells  and the  production area wells of the produc­
tion area being authorized; or add 25% to the maximum chloride 
value determined in the baseline sampling of the mine area wells 
and the production area wells of the production area being au­
thorized. 
URI commented that the method proposed in new §331.104(e) 
will not work because of the natural variability in the concen­
trations of groundwater parameters across an area. The pro­
posed method, according to URI, will result in excursions being 
declared even in areas where there has been no mining, and 
provided an example using data from URI’s Vasquez Mine. URI 
noted that historically, the methods for excursion detection ap­
proved by the TCEQ are the three methods listed in the com­
ments from TMRA. URI stated that these methods account for 
natural variability, prevent false positives, and provide an early 
and reliable indication of an excursion. URI also noted these 
three methods are the ones evaluated by the NRC for in situ 
mines outside of Texas (URI referenced NRC Guidance Docu­
ment NUREG-1569: Standard Review Plan for In-situ Uranium 
Extraction License Application, p. 5-40). URI’s recommended 
revisions to this proposed rule were the same as the recommen­
dations suggested by TMRA and Mesteña. 
Upon further review of proposed §331.104(e)(1), the commis­
sion realized that the proposed language is in error because the 
detection of a control parameter in a monitor well that is greater 
than the mean value of the control parameter before mining is 
not an indicator of an excursion. The intent of this proposed rule 
was to provide a method for excursion detection that was based 
on the z-test, as described in "Probability and Statistics for En­
gineers and the Sciences, 1987, 2nd edition, Jay, L. Devore, 
Brooks/Cole Publishing Co." With a sample size of 30, valid test 
results can be obtained without requiring that the data be nor­
mally distributed. However, this test is not a direct comparison 
of the sample mean to future sample values as described in the 
proposed rule. Although the commission appreciates the sug­
gested revisions recommended by TMRA and Mesteña recom­
mendation regarding comparison of sample results to pre-mining 
sample values for excursion detection, the commission has de­
cided to require that excursion detection be based on a statistical 
method proposed by the applicant and approved by the execu­
tive director. This allows the applicant flexibility in deciding what 
statistical method is appropriate for a site based on specific dis­
tributional characteristics of the groundwater sample data, and 
based on an acceptable type I error rate for the statistical test. 
Accordingly, new §331.104(e)(1) has been deleted. 
Sierra Club expressed support of proposed new §331.104(e), 
under which an operation is required to choose control pa­
rameters that will provide timely and reliable detection of 
excursions. However, Sierra Club commented that proposed 
new §331.104(e) lacked clarity about how to determine a sta­
tistically valid number of monitor wells, both in the production 
zone and in non-production zones. 
The commission acknowledges Sierra Club’s support of new 
§331.104(e), and their concern regarding determination of an 
adequate number of monitor wells. However, the purpose of 
new §331.104(e) is to provide the requirement that selected 
control parameters are suitable for detection of excursions. 
Control parameters should be those constituents in the ground­
water that are mobile and easily detected (such as chlorides, 
for example). With regard to the number of monitor wells, as 
previously discussed, the commission may require additional 
monitor wells if there is evidence that a smaller well spacing is 
necessary, based on site-specific conditions. 
With regards to monitoring for excursions, STOP commented 
that proposed new §331.104(e)(1) partly corrects the existing 
rule. 
The commission acknowledges this comment. However, 
§331.104(e)(1) was proposed in error and has been deleted. 
Monitoring Standards 
TMRA commented that they support the proposed revisions to 
§331.105(1) and (3) to include instrument measurement in the 
proposed language, and noted that field instrumentation coupled 
with the appropriate field quality assurance/quality control can 
yield representative, reliable, and reproducible results. This will 
potentially reduce analytical costs and streamline the process. 
The proposed rule should be amended to allow for direct in­
strument analysis. With regards to the proposed revisions to 
§331.105(3), TMRA also commented that the proposed revised 
rule should be further revised to reference "any well" with "desig­
nated well" to promote consistent interpretation and consistency 
in terminology with §331.105 and §331.105(4). 
The commission acknowledges TMRA’s support of the proposed 
revisions to these rules. However, the commission is unsure of 
TMRA’s intent in suggesting the proposed revised language be 
further revised to allow "direct" measurement. Based on previ­
ous comments from TMRA regarding instrument measurement, 
the commission is further revising the language to allow for mea­
surement by field instrumentation. Also, the commission agrees 
that revised §331.105(3) should be further revised to reference 
"designated monitor wells" rather than "any well," as this moni­
toring standard applies specifically to designated monitor wells; 
the final rule has been amended accordingly. 
Remedial Action for Excursion 
TMRA commented that the proposed revision to §331.106, un­
der which the existing language "if the verifying analysis indi­
cates that mining solutions are present in a designated monitor 
well. . ." is revised to "if the verifying analysis indicates the ex­
istence  of  an  excursion  in  a  designated  monitor  well. . . ."  is  
unnecessary because the presumption that an excursion is due 
to mining solutions from permitted activities seems clear, and 
therefore there is no need to indicate it in the text. 
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The commission acknowledges that the proposed revision (33 
TexReg 7478) to this rule is minor, as the definition at §331.2(38) 
for the term "excursion" is "the movement of mining solutions 
into a designated monitor well." The commission intends to 
use defined terms in the rules. Based on the definition of the 
term "verifying analysis," reference to an "excursion"  rather  
than to "that mining solutions are present" at §331.105 is 
preferable to the commission. The commission notes that under 
§331.106(2)(B), an operator can make a demonstration that the 
change in groundwater quality (as evidenced by the verifying 
analysis) is not due to the presence of mining fluids, and that 
the adopted change better speaks to the assumption of the 
presence of mining fluids in the definition of the term "verifying 
analysis." 
Sierra Club commented that it agrees that uranium and radon 
must be added under §331.106 as basic constituents as part of  
groundwater monitoring. 
The commission acknowledges this agreement, but notes that 
the revisions to §331.106 in the adopted rule adds uranium and 
radium-226 to the expanded list of constituents for which an op­
erator must sample during an excursion. Radon is not included 
in §331.106. No change has been made in response to this com­
ment. 
STOP commented that under proposed §331.106(2)(A), an 
owner or operator must clean up all designated monitor wells, 
all zones outside of the production zone, and the production 
zone outside of the mine area that contain mining fluids, and 
that clean up is deemed to have been accomplished when 
water quality in an affected monitor well has been restored to 
values consistent with current local baseline, as confirmed by 
three consecutive daily samples for control parameters. STOP 
noted that the terms "clean up" and "current local baseline" 
are not defined. STOP also noted that only the groundwater in 
the affected monitor well is "cleaned up," and the stabilization 
period is only three days. Therefore, according to STOP, the 
area contaminated by mining fluids between the production 
area and the ring of monitor wells encircling the production area 
is not addressed. 
The commission emphasizes that under revised §331.106(2)(A), 
well  clean up is deemed to be accomplished when water quality 
in a designated well is restored to current local baseline quality 
as confirmed by three consecutive daily samples for the control 
parameters. Therefore, the term "clean up," although not specifi ­
cally defined, is based on a specific requirement. Based on other 
comments, the phrase "consistent with" has been deleted due 
to the vagueness of the term. The commission appreciates that 
an excursion will extend from the edge of the production area 
outward to a monitor well, and that the area between these two 
points also will contain mining fluids. However, the restoration of 
this area, at least in the context of the term with regards to the 
production zone within the production area, is warranted. Under 
§331.102, mining fluids must be confined to the mine area, or 
the area within the monitor well ring that surrounds the produc­
tion area. Excursions will affect the area between the edge of 
the production zone and the monitor well ring, but this effect is in 
no way comparable to that in the production zone within the pro­
duction area, where mining fluids are injected and re-injected on 
a continuous basis for extended periods of time. Excursions typ­
ically are addressed by increasing the withdrawal rate in nearby 
production wells, which induces groundwater to flow towards the 
production area, thereby "pulling" the excursion back into the 
production area. 
Restoration 
STOP commented that proposed revisions to §331.107, which 
must be read in conjunction with proposed revisions to §331.104, 
allow for aquifer restoration values to be established either by 
taking the mean concentration for each restoration parameter, 
or by using a statistical method proposed by the owner or oper­
ator and approved by the executive director. STOP expressed 
the opinion that these methods are biased towards the owner or 
operator of an in situ mining operation. 
The commission acknowledges STOP’s opinion regarding this 
matter, but disagrees that these methods represent a regulatory 
bias for the owner or operator. The commission intends that in­
dependent and representative water quality samples be taken 
based on accepted methodologies for sample collection, preser­
vation and analyses. 
STOP commented that proposed changes to §331.107 continue 
the practice of allowing amendments to aquifer restoration val­
ues, and as a result, drinking water with the mine is degraded 
with chemicals that are a danger to public health. 
The commission acknowledges that revisions to §331.107(g) do 
not remove the allowance of amendments to aquifer restora­
tion values. The commission also acknowledges that the in situ 
mining process results in the elevation of concentrations of cer­
tain parameters in the groundwater within the production zone 
within the production area. With respect to this groundwater 
posing a danger to public health, the commission emphasizes 
that groundwater within a zone that contains naturally-occurring 
uranium mineralization generally is not suitable for human con­
sumption prior to any mining activities. Historical commission 
records confirm that pre-mining groundwater quality at all in situ 
uranium mining sites in Texas exceeded primary drinking water 
standards for various parameters. That is to say, groundwater 
within the mineralized zones at these sites was unsuitable for 
human consumption before any mining was done. 
In accordance with the requirements of §331.102, mining fluids 
must be confined to the production zone within the mine area. 
To help ensure this requirement is met, both production zone 
and non-production zones monitor wells are required. Once 
mining is complete, the affected groundwater must be restored 
to pre-mining quality, determined in accordance with the re­
quirements of §331.104, in accordance with the requirements 
in §331.107. Amendments to the initially-established aquifer 
restoration values are allowed, but after consideration of the 
factors at §331.107(g)(1), and only after making affirmative 
findings in §331.107(g)(2) that reasonable restoration effort had 
been made, that the restoration parameters had stabilized, that 
the formation water would be suitable for any use to which it 
was suited prior to mining, and that further restoration efforts 
would consume energy, water or other natural resources of the 
state without providing a corresponding benefit to the state. 
STOP submitted the following comment regarding aquifer 
restoration: furthermore, by using "class of use" or "any use to 
which it was reasonably suited prior to mining," any error in the 
pre-mining baseline which set the concentration of a particular 
chemical above the MCL allowed for drinking water, livestock 
and irrigation changes the "use." Therefore, a concentration of 
uranium which allegedly was above 0.03 mg/L pre-mining can 
be amended to any value above 0.03 mg/L, greatly changing 
water quality--a change which then threatens all adjacent areas 
once the mine is closed and negative pressure is removed. 
An example of this can be found at Uranium Resources, Inc.’s 
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Longoria Mine PAA2 where the Restoration Table value of 
uranium was 0.037 mg/L. This value was amended to 3.0 mg/L, 
eighty-two times higher, but still within the same "class of use" 
since it can be argued that 0.037 is above the MCL for uranium. 
The commission assumes the commenter is referring the use 
of the term "any use to which is was reasonably suited prior 
to mining" at §331.107(g)(1)(A). The commission notes that 
the term "class of use" does not appear in §331.107, but 
assumes the commenter is referring to §331.107(f)(2)(C) "the 
formation water present in the aquifer would be suitable for any 
use to which it was reasonably suited prior to mining." Also, 
the commission notes that although maximum concentration 
levels (MCLs) have been established for public drinking water 
systems (30 TAC Chapter 290), which provide water for human 
consumption, rules have not been adopted that establish MCLs 
for other uses, such as livestock, farming, industry, and wildlife. 
The commission disagrees that an initially-established aquifer 
restoration value can be amended to any value. All aquifer 
restoration values that have been amended were done so 
in accordance with the requirements of §331.107(g). The 
commission notes that any determination of the "class of use" 
of groundwater is based on many factors, such as the actual 
pre-mining use of the groundwater and the groundwater’s 
possible future use. Specific MCLs for different groundwater 
parameters may vary within a "class of use." For example, the 
recommended (but not regulatory) upper concentration limits for 
dissolved solids in water depends on the type of livestock that 
will use the water (see page 213 of United States Geological 
Water-Supply Paper 2254). The concentrations of parameters 
that may be incorporated into crops through irrigation may or 
may not be important depending on how a crop’s harvest is 
used. It is these types of factors the commission takes under 
consideration before allowing an amendment to a restoration ta­
ble value. No changes were made in response to this comment. 
STOP commented that both EPA and commission rules allow 
for an aquifer or a  portion of one to be exempted from being a 
USDW, whereby that aquifer or its portion is no longer protected 
as a USDW. STOP expressed the opinion that the EPA and the 
commission collaborated to apply this exemption to areas that 
include both the production area and the mine area at all in situ 
uranium mining sites in Texas, which has resulted in exempted 
areas that are larger than the area of the ore zone. STOP also 
noted that production area authorizations have required estab­
lishment of groundwater quality outside of the ore zone, which 
clearly demonstrates groundwater outside the ore zone is suit­
able for domestic use. Lastly, STOP commented that it is inde­
fensible for the commission to use an invalid statistical approach 
for determination of baseline for aquifer restoration, then to adopt 
rules that allow that baseline to be increased, resulting in com­
mission-authorized contamination of a domestic water supply. 
STOP requested that the commission not allow for amendments 
to aquifer restoration values. 
The commission acknowledges that aquifer exemptions are 
allowed in the federal rules at 40 CFR §146.4 and in the state 
rules at §331.13. The criteria for designating an exempt aquifer 
are the same in both the federal and state rules, although 
§331.13(a) subjects any request for an aquifer exemption to 
public notice and opportunity for a contested case hearing. 
Further at §331.13(d), no designation of an exempted aquifer is 
final until approved by the EPA. 
The area of an aquifer exemption necessarily extends beyond 
the area of mineralization to accommodate the production zone 
monitor wells that encircle the production area. The fact that 
the quality of the groundwater outside of the production zone 
of  the  production area in no  way  demonstrates or implies that 
this groundwater is suitable for domestic use (that is, for human 
consumption). Whether or not it is suitable for such use is irrel­
evant in this case. Groundwater quality is established outside of 
the production  zone  within  the production area for  the  purposes  
of groundwater monitoring required under §331.103. By estab­
lishing this groundwater quality prior to mining, any subsequent 
changes in this groundwater quality, determined from monitoring 
this groundwater through the use of monitor wells, can be eval­
uated to determine if mining fluids have traveled outside of the 
production zone within the production area, subjecting the owner 
or operator to the requirements of §331.106 (Remedial Action 
for Excursion). As discussed elsewhere in this response, the 
allowance for amendments to aquifer restoration values is war­
ranted, and that the commission needs the flexibility to approve 
such amendments. The use of "valid statistical methods" is ad­
dressed previously in response to another comment. The com­
mission intends that any statistical test used to make an infer­
ence about a population should be valid.  Lastly,  the commission  
disagrees that amendments to aquifer restoration values repre­
sent commission-sanctioned contamination of a domestic water 
supply. First, amendments are justified in certain cases, each of 
which is evaluated in accordance with the criteria in §331.107(g). 
Second, as discussed in a previous response, the groundwater 
in all the zones mined in Texas did not meet primary drinking 
water standards prior to mining. No changes were made in re­
sponse to this comment. 
STOP commented that because the commission’s regulations 
do not require a statistically valid baseline and allow amend­
ments to so-called pre-mining baseline, they have resulted in 
30 years of allowing owners and operators to leave mines con­
taminated. STOP expressed the opinion that the term "restora­
tion," within the context of in situ mining, has no meaning today, 
and because amendments to all restoration tables have been 
allowed in Texas,  the state is viewed as the poster child of bad 
uranium mining regulation and practice. 
The commission notes that the subject of "valid" statistical meth­
ods is addressed previously in response to another comment. 
The commission intends that any statistical test used to make 
an inference about a population should be valid. Also, the com­
mission has noted in previous responses that groundwater in 
the mined production zones within the production areas has not 
been restored to the initially-established pre-mining groundwa­
ter quality (with one exception). However, the commission notes 
that the pre-mining groundwater quality in the production zone 
within the production area at these sites did not meet primary 
drinking water standards prior to mining. The commission fur­
ther notes that the concentrations of many of the groundwater 
parameters in the production zone within the production area 
at these sites was reduced to at or below pre-mining concen­
trations. The concentration of other groundwater parameters 
at these sites were reduced, but not to at or below pre-mining 
levels. Decisions to allow for amendments to restoration val­
ues that were not achieved were based on the considerations in 
§331.107(g)(1) and on the findings in §331.107(g)(2). 
URI commented that the TCEQ rules at §331.107 should be 
revised to clearly state that aquifer restoration requirements are 
"goals" (URI’s emphasis) and that groundwater within a mined 
zone must be restored to levels consistent with pre-mining 
groundwater quality of the mined zone (that is, the production 
zone within the production area). URI stated that stakeholders 
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recently have claimed (mistakenly, in URI’s opinion), that the 
groundwater in the mined zone must be restored "exactly" 
(URI’s emphasis) to pre-mining quality. URI expressed the 
opinion that aquifer restoration is not meant to be determined 
by "hard-and-fast" values because natural variation of con­
centrations for each groundwater parameter will result in the 
concentration of a parameter exceeding a precisely calculated 
value. Rather, according to URI, groundwater quality that has 
been affected by in situ mining should be restored to a quality 
that is consistent with pre-mining groundwater quality. URI 
suggested that groundwater quality should be restored to an 
average concentration within an appropriate statistical range 
of variability, and the standard of "consistent with" should be 
retained in the rule to provide the commission with the flexibility 
to judge if a deviation from established aquifer restoration values 
is meaningful, or just due to natural variability. 
The commission disagrees with the concept to make restora­
tion values merely goals. The commission acknowledges that 
because established restoration table values are determined by 
the mean value of a number of baseline wells or by some other 
statistical method there is inherent variability above or below the 
established restoration table value for each baseline well. How­
ever, there needs to be a method to determine readily when 
restoration has been completed. The restoration table values 
are established for a production area prior to mining in the per­
mittee’s application for production area authorization. If the per­
mittee doubts that the values in the production area authorization 
can be achieved, the permittee should not mine. The permittee 
should continue restoration until the values in each baseline well 
are equal to or below the restoration table values (or within an 
established range for pH). If the permittee’s efforts to restore can­
not achieve restoration by demonstrating that each baseline well 
has been restored to values for all parameters equal to or below 
the restoration table value (or within an established range for 
pH), then the permittee may apply for a restoration table amend­
ment under the process of §331.107(g). 
TMRA commented that §331.107 appears to codify permit con­
ditions, and that the inclusion of "approved by the executive di­
rector" adds confusion and is potentially superfluous depending 
on the planned manner in which this subsection will be imple­
mented. TMRA noted that by the very nature of the permitting 
process, executive director approval of the content of a permit 
application is a mandatory condition for permit application ap­
proval. TMRA recommended that unless this language indicates 
another executive director approval or preliminary approval, in 
advance of the permitting review process, it should be deleted. 
The commission assumes TMRA is referring to the revision 
to existing §331.107(a), under which upon issuance and 
renewal, Class III injection well permits or production area 
authorizations shall contain a description of the method for 
determining that groundwater in the production zone within the 
production area has been restored. The commission disagrees 
that the language is codifying permit conditions. Rather, the 
revision to §331.107(a) is requiring that aquifer restoration be 
addressed in a permit or production area authorization. The 
requirement of approval by the executive director at both new 
§331.107(a)(1)(B) and (2)(B) is necessary because each of 
these new provisions offer the owner or operator the option 
of using a statistical method, and any such proposed method 
should require executive director approval. The commission 
emphasizes that it is not the intent of new §331.107(a)(1)(B) to 
allow for formal approval by the executive director of a proposed 
statistical method prior to submission of an application. The 
executive director will review a proposed statistical method as 
part of the review of an application. 
Based on a review of the revisions to §331.107(a) in response to 
TMRA’s comments, the commission notes that the phrase "upon 
issuance and renewal, Class III permits or production area au­
thorizations shall contain. . ." needs further revision, as this 
phrase is incorrect in that production area authorizations are not 
subject to renewal, as are Class III injection well permits (see 
§305.127(A)(ii)). Also, the commission notes that amended per­
mits or production area authorizations should contain a descrip­
tion of the method for determining that groundwater in the pro­
duction zone within the production area has been restored. Ac­
cordingly, §331.107(a) is further revised to require this descrip­
tion in any permit or production area authorization. 
TMRA commented that although the proposed rules allow for 
relief from a restoration table, the proposed restoration rule does 
not acknowledge the possibility of any exception for any reason. 
The intent of the revisions to §331.107(a) were to allow an oper­
ator to demonstrate that aquifer restoration has been achieved 
either by a direct comparison of groundwater sample analysis 
results to established restoration values (which are documented 
in a restoration table) or by use of a statistical method. The com­
mission does not consider the second option as being relief from 
a restoration table, but rather the opportunity for an operator to 
demonstrate established restoration goals have been met, and 
to make this demonstration with a statistical method other than 
a direct comparison. 
TMRA commented that under the current and the proposed def­
initions of a "mine plan" (see §331.2(63)), a "mine plan" clearly 
is only an estimate of the sequence and timetable for any re­
quired aquifer restoration, and that proposed §331.107(c) de­
feats this definition by converting the estimated timetable into a 
presumptively binding and enforceable requirement. TMRA fur­
ther commented that this proposed rule makes this inconsistent 
change without mention of any relevant policy considerations or 
analysis and certainly without mention of who, if anyone, may 
be adversely affected and whether such a person had other ap­
propriate remedies beyond the scope of commission jurisdiction. 
TMRA noted that many, if not all, of those who have recently 
complained to the commission of delayed groundwater restora­
tion have been persons who either had no justiciable interest in 
the matter (for example, they did not complain of the quality of 
water from any well on their property nor the water from any well 
they relied upon) or if they had an interest, they were bound by 
and had legal remedies under leases or surface use agreements 
which remained unimpaired by any permit but outside the com­
mission’s jurisdiction. 
As discussed in previous comments, the mine schedule submit­
ted in a mine plan is an estimate of the time required to complete 
mining and aquifer restoration activities in a production area, and 
because it is an estimate, it is awkward to enforce. Again, how­
ever, the commission emphasizes that the time required for min­
ing should not be indefinite, and that the commission expects 
owners and operators to make every reasonable effort to com­
plete mining and restoration with the time specified in the mine 
schedule. If progress is not made in restoring mined production 
areas, the commission may deny or limit expansion of further 
mining. And, the executive director may consider initiation of 
permitting or enforcement actions to require a permittee to con­
duct restoration activities in accordance with the permit and au­
thorization if a permittee fails to conduct required restoration. 
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Both KCCRB and Sierra Club commented that they oppose the 
amendment of restoration values, as is allowed under proposed 
revised §331.107, and recommended that if such amendments 
are to be allowed, only one amendment for each production 
area authorization should be allowed. Sierra Club also com­
mented that the proposed changes to §331.107 continue the 
practice of allowing an amendment to initially-established pre-
mining groundwater quality in the production zone within the pro­
duction area. 
The commission appreciates the recommendation that an op­
erator should not be allowed to amend restoration values over 
and over. However, although the commission prefers to be par­
simonious regarding any changes to established restoration val­
ues, the commission needs the flexibility to allow more than one 
amendment to restoration values at any particular production 
area. Any amendments to restoration values will be in accor­
dance with the criteria in §331.107(g). 
BC commented that the proposed rules seem to assume an ap­
plicant will extend the timetable and amend the restoration val­
ues. This section should be done to "motivate" (emphasis BC’s) 
the applicant to do what he says he will do in the application. 
BC also commented that, at least, proposed revised §331.107(c) 
should read SHALL (emphasis BC’s) rather than may, and that 
amended restoration value applications should be formal and 
subject to notice and opportunity for a contested case hearing. 
Sierra Club recommended the proposed rules include a require­
ment  that  within a permitted area,  authorization to mine a new  
production area cannot commence until aquifer restoration is 
achieved in previously mined production areas in that permitted 
area. 
The commission disagrees that the rules are based on an as­
sumption that a permittee will extend the timetable in the mine 
plan and amend restoration values. With respect to using the 
word "shall" rather than "may" in §331.107(c), the commission 
assumes the commenter is referring to the phrase "authorization 
for expansion of mining into new production areas may {shall} 
be contingent upon achieving restoration progress in previously 
mined production areas within the schedule set forth in the mine 
plan." The commission does not agree with this suggested rule 
revision. Certainly the commission will invoke this restriction in a 
case where an operator is not making a good faith effort to meet 
the aquifer restoration requirements of §331.107, or in the case 
where an operator is experiencing significant difficulty in restor­
ing the aquifer in a mined production area. However, in cases 
where aquifer restoration is proceeding in a satisfactory man­
ner at a mined production area, the commission should have 
the option to allow the operator to proceed with mining at a new 
production area. The commission does agree that amendments 
to restoration values should be formal and subject to public no­
tice and opportunity for a contested case hearing, and notes that 
any amendment to restoration values in a production area autho­
rization is considered to be an major amendment, as defined in 
§305.62, Amendment, which is subject to public notice and op­
portunity for a contested case hearing. 
Sierra Club commented that the terms "class of use" and "or any 
use to which it was reasonably suited prior to mining" allows com­
panies the ability to drastically amend restoration values, pro­
vided doing so does not change the class of use of the ground­
water. Sierra Club further commented that the commission has 
for over 30 years allowed companies to amend restoration ta­
bles, which effectively allowed these companies to contaminate 
groundwater without cleaning it up. 
The commission does not agree with this comment, and re­
sponds that amendments to restoration table values were 
approved only if the requirements of §331.107(g) were met. 
Although the approval of these amendments by the commis­
sion has allowed companies to restore groundwater in the 
production zone within the production area to levels above  the  
initially-established background levels for certain constituents, 
the commission considers these instances to be in full accor­
dance with §331.107(g) and does not constitute contamination 
of an underground source of drinking water. Therefore, under 
both state and federal regulation, no further restoration or re­
mediation is required in such cases. The commission assumes 
that the commenter is referring to the considerations in existing 
§331.107(f) regarding amendments to restoration tables regard­
ing the terms "class of use" and "or any other use to which it was 
reasonably suited prior to mining." Under §331.107(g), an oper­
ator may request amendment of a restoration table value after 
appropriate effort has been made to achieve aquifer restoration. 
In evaluating such a request, the commission considers, in 
accordance with the requirements of §331.107(g)(1), among 
other things, uses for which the groundwater in the production 
area was suited at baseline water quality levels; actual existing 
use of ground water in the production area prior to and during 
mining; potential future uses of groundwater of baseline quality 
and of proposed restoration quality; and the harmful effects 
of levels of a particular parameter. Under the requirements of 
§331.107(g)(2), the commission may amend a restoration table 
if certain findings are realized, including that the values for the 
restoration parameters have stabilized; and that the formation 
water in the exempted portion of the aquifer would be suitable 
for any use to which it was reasonably suitable prior to mining. 
KCCRB commented that they support proposed new 
§55.201(i)(11), under which opportunity for a contested case 
hearing exists in the case of an amendment to a restoration 
table. Sierra Club recommended that the proposed rules be 
revised to add language to make it clear that an amendment to 
a restoration table should be open to opportunity for a contested 
case hearing. 
The commission notes that under §55.201(i)(11)(A), an appli­
cation for a production area authorization is not subject to op­
portunity for a contested case hearing unless the authorization 
seeks an amendment to a restoration table value. Therefore, an 
amendment to change any restoration value is subject to oppor­
tunity for a contested case hearing. 
Mesteña commented that the requirements under proposed 
revised §331.107(a)(1)(A), that aquifer restoration values be 
based on the mean concentration of all sample measurements 
from baseline wells prior to mining activities, is problematic 
because the location of the baseline wells is not indicated. 
Mesteña emphasized that analysis of groundwater samples 
from wells completed in the production zone should be used 
to determine the pre-mining groundwater quality that will be 
the basis for aquifer restoration. Mesteña further emphasized 
that analysis of groundwater samples from wells completed in 
the production zone but not in the production area also should 
be used for this baseline determination, as is currently allowed 
under §331.104(d)(1). According to Mesteña, data from these 
wells will provide additional information regarding variability of 
the groundwater quality in the production zone. Lastly, Mesteña 
referenced NRC’s NUREG-1569, and recognized that in this 
guidance, the NRC recognizes the difference in groundwa­
ter quality between mine area and the production area, and 
recommended proposed new §331.107(1)(A) be revised to dis-
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tinguish between wells completed in the production zone of the 
production area and other wells. Mesteña recommended that 
proposed revised §331.107(1)(A) be revised to allow  for base­
line determination as is currently allowed under §331.104(d)(1). 
TMRA and URI submitted comments and recommendations 
similar to Mesteña’s. 
The revisions to §331.107(a)(1)(A) are based on the premise 
that groundwater quality in the production zone within the pro­
duction area (that is, the area that contains the zone of uranium 
mineralization to be mined), may be, at least for certain con­
stituents, different from the groundwater quality in the produc­
tion zone outside of the production area (that is, the area of the 
production zone peripheral to, but beyond the mineralized area). 
For aquifer restoration, it is the quality of groundwater in the pro­
duction zone within the production area that is of interest. It is 
this groundwater quality that represents the pre-mining ground­
water quality of the zone to be mined, and that will be affected by 
in situ mining. Therefore, although the commission understands 
that any estimation of groundwater quality in any zone within any 
area is improved with additional data, all data used to determine 
groundwater quality should be representative of the particular 
groundwater. The groundwater quality data from the production 
zone outside the production area is not necessarily representa­
tive of the groundwater quality in the production zone within the 
production area. Therefore, the commission again emphasizes 
that the establishment of baseline for aquifer restoration (or for 
any groundwater baseline conditions, for that matter) should be 
based on representative data. 
The commission acknowledges that under previous 
§331.107(d)(1), determination of baseline was based on the 
higher of two sample means: the sample mean of data from 
wells completed in the production zone of the production area 
(production area baseline wells); or the sample mean of data 
from wells completed in the production zone outside the produc­
tion area (the production zoned monitor wells). The commission 
fails to understand, however, how this method provides a good 
estimate of the groundwater quality in the production zone 
within the production area. Using this methodology, a person is 
assuming two separate populations (the groundwater quality in 
the production zone in the production area, and the groundwater 
quality in the production zone outside the production area), 
computing a point estimate of the true mean of each population, 
and then choosing the higher estimate as representative of the 
true mean of the population represented by the groundwater in 
the production zone within the production area. 
A more defensible methodology would be to use an appropriate 
statistical test to compare the two sample data sets to determine 
if they were from the same population. If the test indicated they 
were from the same population, then the sample mean could 
be computed using the combined data from both populations. 
Because of the increased sample size, this estimate of the true 
mean would have less associated variance than either estimate 
based on the separate data sets, and therefore would provide 
a better estimate of the true mean. The commission contends 
such a methodology could be proposed by an applicant under 
new §331.107(a)(1)(2). 
The CBGSC also commented on proposed new 
§3312.107(a)(1)(A), stating that determination of restoration 
values on the sample mean from a limited sample data set was 
unadvisable because the sample mean is sensitive to extreme 
values (CBGSC provided an example based on data from the 
Vasquez Mine in Duval County to illustrate this effect). CBGSC 
recommended that in situations where the sample data set 
includes extreme values, the sample median should be used 
instead of the sample mean. An individual commented that 
companies are allowed to use a small sample size to calculate 
a sample mean, and if the sample data set contain outliers, the 
sample mean will be biased. The individual also commented 
that using a small sample data set to identify the distributional 
characteristics of the underlying distribution is not a statistically 
sound practice. 
The commission agrees that the sample  mean  can be influenced 
by extreme values, be they extremely high or extremely low, and 
that extreme values have less effect on the sample median. The 
method described in new §331.107(a)(1)(A) presently is allowed 
under §331.104(d)(1) and was retained to allow its use, albeit in a 
more restricted manner in that restoration values must be based 
on data from wells completed in the production zone within the  
production area. In such cases as the example provided by 
CBGSC, the commission can determine that a sample data set is 
not representative, as required under revised §331.104(a), and 
require additional samples from existing baseline wells or the 
completion of additional baseline wells. Alternatively, under new 
§331.107(b), the commission may allow use of the sample me­
dian. The commission notes that in the case of a small data set 
that has an extreme value, which can significantly affect the sam­
ple mean, use of the sample median is a example of accommo­
dation of an outlier. The commission also agrees that the power 
associated with a statistical hypothesis test used to determine 
the distributional characteristic of the population from which the 
sample is drawn will increase as the sample size increases (the 
term "sample size," as used in statistics, refers to the number 
of realizations drawn from a population; that is, the number of 
samples taken). Any test for determining normality should be 
done using a suitable sample size, and the commission would 
take this factor into consideration regarding any test used to test 
data. 
KHH commented that under proposed revised §331.107(d), the 
informational requirements for the semi-annual aquifer restora­
tion report are burdensome to both the operator and the commis­
sion, and that the informational requirements for water levels, 
hydrographs, and potentiometric maps provide no meaningful 
measure of aquifer restoration progress. KHH suggested these 
requirements be eliminated. 
The purpose of the revisions to §331.107(d) was to identify spe­
cific information that should be included in these semi-annual 
reports. The requested information is the type that typically is 
collected during restoration activities. With regards to potentio­
metric maps, the commission considers such maps a basic ele­
ment of any groundwater report. However, the requirement for 
hydrographs of each baseline and monitor well is not essential 
to evaluating aquifer restoration progress. Section 331.107(d) is 
revised to remove this requirement. 
TMRA commented that the wording "have been restored to the 
values. . ." at proposed new §331.107(e) is inconsistent with 
the wording "levels consistent with the values. . ." as used 
in §331.107(b). Different wording invites confusion unless it is 
meant to indicate a different threshold. If it does indicate a dif­
ferent threshold, the difference in thresholds is unclear as well 
as why a different threshold is intended. 
The commission agrees with this comment, and notes that the 
definition of the term "restored aquifer" at §331.2(89) was revised 
to delete the phrase "levels consistent with restoration table val­
ues or better as verified by an approved sampling program" in 
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the final rule. The term "consistent with" does not provide suf­
ficient certainty for determining when restoration is complete. 
In making this revision, the commission inadvertently neglected 
to remove it from §331.106(2)(A) and §331.107(b) and revised 
§331.107(g). The adopted rules have been revised to correct 
these omissions. If a permittee cannot restore to levels equal 
to or better than the restoration table values, the permittee may 
apply for an amendment of the production area authorization to 
revise the restoration table values. 
GCGCD commented that the stability period requirements in 
§331.107(e), which is proposed new §331.107(f) should be 
based on groundwater flow velocity rather than a set time period 
because it is the groundwater flow velocity that determines how 
fast groundwater travels from the production zone to the monitor 
wells. GCGCD emphasized that slower moving groundwater 
from  the production zone may  not reach a monitor well in the 
proposed one year stability period; therefore groundwater from 
a production zone that was not properly restored would not be 
detected in such a situation. KCCRB commented that not much 
is known about the kinetics of oxidation-reduction reactions 
involved with in situ uranium mining, making it difficult to predict 
the length of time required  for conditions within the mined 
portion of an aquifer to return to pre-mining reducing conditions. 
Because of this, KCCRB recommended that revised §331.107(f) 
(Stability Sampling), under which the stability period is revised 
from 180 days to one year, or to two years if the restoration 
table was amended, should be revised to five years, and that 
this could be reduced to two years in a future rulemaking if sub­
sequent information indicates no problems during the five-year 
period. KCCRB also commented that if monitoring is limited 
to one or two years, possible problems may not be detected, 
and that given the uncertainty with reestablishing reducing con­
ditions, a five-year monitoring period is reasonable. Mesteña, 
TMRA, and URI commented that the presently required 180-day 
stability period is consistent with requirements in other states, 
and absent evidence supporting the need to increase the mon­
itoring period, the industry should not be arbitrarily compelled 
to extend this period. LSCSC commented that they fail to 
see the rationale for either a one-year or a two-year stability 
sampling period, and experience of Texas communities has 
been that groundwater quality after mining can vary depending 
upon local conditions. Sierra Club recommends a five-year 
stability sampling period, one-year of data simply is insufficient 
time to determine if groundwater quality has stabilized. TMRA 
recommended that absent evidence supporting the need to 
increase the monitoring period, TCEQ should not arbitrarily 
burden property owners with the additional delay resulting from 
extending this period. Armstrong commented that the stabil­
ity period should only be as long as is scientifically justified. 
TMRA and URI expressed the opinion the current language in 
§331.107(e) that requires the executive director to determine 
within 45 days of receipt of all sample analysis results whether 
or not restoration has been achieved is reasonable, and should 
not be deleted, as proposed. 
The commission does not agree with these comments. The sta­
bility period commences only after the owner or operator has 
determined aquifer restoration has been achieved in accordance 
with §331.107. Production area baseline wells are monitored for 
stability, not the production zone monitor wells in the monitor well 
ring. There is no injection or production of fluids from the produc­
tion zone within the production area during the stability period. 
The purpose of the stability period is to verify that the concentra­
tions of constituents in the groundwater, after restoration activity, 
have stabilized. This stabilization is verified through groundwa­
ter sampling in accordance with the requirements of §331.107(f) 
in the final rule. The assumption that an aquifer has not been 
restored is tested during the stability period. Under the adopted 
rules, the stability period is increased from 180 days to one year 
to account for possible seasonal variations in the concentrations 
of groundwater constituents. In the case where restoration val­
ues have been revised in accordance with the requirements of 
§331.107(f), the stability period is two years. The commission 
contends that a longer stability period is warranted in the case 
of amended restoration values because such amendments are 
the result of an operator being unable, at least for some con­
stituents, to return groundwater constituent concentrations to the 
initially-established pre-mining levels. As discussed in the pre­
amble to the proposed rule, the inability to restore groundwater 
to initially-established pre-mining conditions may indicate that 
in situ mining affected the chemistry of the groundwater within 
the production zone of a production area, making the affected 
groundwater resistant to restoration. Because of difficulty by 
the operator to restore the affected aquifer to initially-established 
pre-mining conditions, thus requiring an amendment to restora­
tion values, an extended stability period is warranted to help 
ensure that stability has been achieved. The commission em­
phasizes that the two-year stability period would begin only after 
aquifer restoration activities have ceased. This revision quadru­
ples the stability period presently required, and should provide 
adequate assurance that the affected groundwater has stabi­
lized. With regards to Sierra Club’s comments regarding the ex­
perience of Texas communities, this comment appears to imply 
that wells providing drinking water for human consumption have 
been affected by in situ mining. If this assumption is correct, the 
commission is unaware of any documented case where in situ 
mining has resulted in off-site contamination. 
The commission appreciates that other states only require a sta­
bility period of 180 days. However, as previously discussed, the 
commission contends that one year of stability sampling is nec­
essary to evaluate if any changes in groundwater quality are due 
simply to seasonal variation or to lingering effects of in situ min­
ing. Again, the need to amend restoration values is an indication 
that in situ mining may have affected the aquifer to an extent that 
the groundwater is resistant to restoration. The commission con­
tends that a minimum period of two years in such a case is war­
ranted to ensure that aquifer restoration efforts have overcome 
affected groundwater’s apparent resistance to restoration. The 
commission also notes that under §331.107(g)(3), an operator 
may provide a demonstration that two years of stability sampling 
is not warranted. Lastly, for the reasons discussed above, the 
commission considers the required stability periods to be scien­
tifically justified. 
With regards to the amount of time allowed to the executive di­
rector to determine if aquifer restoration has been achieved, (45 
days from receipt of all sample analysis results under the cur­
rent rule), the commission emphasizes the importance of such a 
determination, and further emphasizes that the executive direc­
tor’s review time should not be limited. Further, the commission 
notes that the review of these data will be accomplished as ex­
peditiously as possible. No changes were made in response to 
this comment. 
TMRA commented that proposed revisions to §331.107(e) (re­
designated as §331.107(f) in the final rule) do not provide for 
long term monitoring. 
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The commission is unsure of meaning of the term "long term 
monitoring" as used by TMRA. Generally, the term refers to mon­
itoring after facility operations have ceased and a facility has 
been closed. For example, at hazardous waste landfill facilities, 
once the landfill has been closed, groundwater monitoring is re­
quired for a period of 30 years (40 CFR §264.117). In this re­
spect, the commission agrees that the final rule at §331.107(f) 
does not provide for long term monitoring. 
TMRA commented that the 45 days allowed to the executive di­
rector for determination of achievement of aquifer restoration un­
der §331.107(f) is reasonable. 
The commission does not agree with this comment. Given the 
importance of the data submitted to demonstrate achievement of 
aquifer restoration, the executive director should not be limited 
to 45 days for review of these data. No change has been made 
in response to this comment. 
Mesteña and TMRA commented that in proposed revised 
§331.107(g)(2)(B) and (3), the value of 180 should be revised 
to 365 days to match the text. 
The commission notes that these proposed revised rules specify 
one calendar year for stability sampling, not 180 days. 
Mesteña and TMRA commented that the two-year stability sam­
pling period required under §331.107(g)(3) when a restoration 
table has been amended is counter-intuitive. TCEQ approval to 
amend restoration values implies that all items in §331.104(f)(A) 
- (D) have been met. Mesteña stated that if this is the case, then 
"the hazard has been quantified, and was deemed acceptable by 
the TCEQ." Mesteña further commented that the proposed lan­
guage should be deleted as it  results in no added benefit for  the  
State or the permittee. URI commented that absent some evi­
dence supporting the need to increase the stability period, the 
industry should not be burdened with extending this period. 
The commission notes that there is no existing §§331.104(f)(A) 
- (D), and that §331.104(f) pertains to re-entry into previously 
mined area for additional mining. The commission assumes the 
commenters possibly were referring to the considerations un­
der revised §331.107(g)(1), which the commission uses to de­
termine if a restoration table should be amended. If so, the 
commission emphasizes that any decision to amend restoration 
values is based on these considerations and the findings de­
tailed at §331.107(g)(2), and involves no implications of any kind. 
Amendments to restoration tables typically involve raising the 
restoration values for certain constituents to the levels that have 
been achieved at the time the amendment is requested, and, 
any approval by the commission of such an amendment means 
the commission considers the amendment request to be consis­
tent with the requirements of §331.107(g). In any event, whether 
an operator has achieved aquifer restoration based on the ini­
tially-established restoration values or on amended restoration 
values, a stability period is still required. As discussed in a pre­
vious response, the commission contends that an extended sta­
bility period is justified when aquifer restoration values have been 
amended. No changes were made in response to this comment. 
Independent Third-Party Experts 
BC commented that the concept of an independent third-party 
expert, addressed under proposed new rule §331.108 is unclear, 
and that it appears an applicant can choose to request use of 
such an expert for the purpose of the initial establishment of re­
quirements pertaining to monitoring wells, and that by doing so 
avoids opportunity for a contested case hearing. BC asked if 
use of an expert removes just the monitoring well plan from op­
portunity for a contested case hearing, or does it remove the 
entire application from such an opportunity? BC commented 
that there are numerous issues related to an application for a 
production area authorization, not just the initial establishment 
of monitor wells, yet proposed §331.108(c) may be read to in­
dicate the opportunity for a contested case hearing on an ap­
plication for a production area authorization that includes initial 
establishment of monitoring wells is available only if the com­
mission determines that the monitoring well plan is inadequate. 
BC further commented that the idea of removing the opportu­
nity for a contested case hearing under these circumstances is 
not right, and that the present language in §331.108(c) appears 
to be ill-planned. KCCRB commented that simply because an 
independent, third-party expert advises the TCEQ on a limited 
portion of an application, the entire application should not be ex­
empt from opportunity for a contested case hearing. GCGCD 
questioned if proposed new §331.108(d), under which there is 
no opportunity for a contested case hearing if the executive di­
rector uses the recommendations of an independent, third-party 
expert, is a denial of the public’s rights. Sierra Club commented 
that even if the commission uses the recommendations of an 
independent, third-party expert regarding the initial establish­
ment of monitor wells, opportunity for a contested case hearing 
is available regarding all other parts of an application for a pro­
duction area authorization.  
The language in new §331.108 is based on SB 1604, §32 
adopted during the 80th Legislature, 2007, which revised the 
TWC to add new §27.0513. Based on TWC, §27.0513(e), the 
concept regarding an independent, third-party expert is that any 
conclusions reached by such an expert are not influenced by the 
applicant, either through selection of the expert, compensation 
to the expert, or through supervision of the expert’s work. Under 
TWC, §27.0513(d), an application for a production area autho­
rization submitted after September 1, 2007 is an uncontested 
matter not subject to a contested case hearing or the hearing 
requirements of Texas Government Code, Chapter 2001. This 
exemption from opportunity for a contested case hearing applies 
to the entire application. Three exceptions are provided at TWC, 
§27.0513(d)(1) - (3) regarding this exemption from opportunity 
for a contested case hearing. At TWC, §27.0513(d)(2), an appli­
cation that seeks the initial establishment of monitoring wells for 
any area covered by the authorization is subject to opportunity 
for a contested case hearing unless the executive director uses 
the recommendations of an independent, third-party expert. 
Regarding TWC, §27.0513(d)(2), an application that seeks the 
initial establishment of monitoring wells for any area covered by 
the authorization is subject to opportunity for a contested case 
hearing, and this opportunity applies to the entire application. 
However, if the executive director used the recommendations of 
an independent, third-party expert with regards to the initial es­
tablishment of monitor wells, then no opportunity for a contested 
case hearing exists for the entire application. Although the 
application for the production area authorization is not subject 
to an opportunity for a contested case hearing, the application 
will still be subject to an opportunity for public comment, and the 
public can comment on the recommendations of the third-party 
expert. 
Sierra Club commented that in regard to the independent, third-
party expert addressed in proposed new §331.108, the proposed 
rules should be revised to allow for public comment on any per­
son selected as an independent, third-party expert. 
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The commission does not agree with this comment. Proposed 
new §331.108 is based on SB 1604, §32 which was passed 
during the 80th Legislature, 2007. This section of the bill 
amended the TWC, by adding new §27.0513. Under new TWC, 
§27.0513(e), the legislature described the requirements for use 
of such an expert by the commission. These requirements 
did not include public comment on any designated expert. 
However, even though not subject to a contested case hearing, 
an application and a draft production area authorization are still 
subject to existing opportunities for public comment, and the 
public may comment on the recommendations and use of the 
third-party expert. 
TMRA commented that proposed new §331.108(a)(1) - (3) re­
spond to specific provisions of SB 1604, §32(d)(2) now codified 
as TWC, §27.0513, which allow for a production area authoriza­
tion application to avoid hearing exposure if the executive di­
rector "uses the recommendation of an independent, third-party 
expert chosen by the commission" in deciding the adequacy of 
the location, number, depth, spacing and design of monitor wells 
initially designated for a production area. TMRA noted that the 
statutory language does not require nor even allow the TCEQ 
to give up or delegate its authority or responsibility in approving 
production area monitor wells to another person. Rather, accord­
ing to TMRA, it merely allows the executive director to "use the 
recommendation" of an independent and qualified expert in de­
termining whether proposed monitor wells (which have already 
been proposed, installed, tested and documented) are adequate 
in number, location, depth, spacing and design to serve their in­
tended purpose. 
The commission does not agree that the language in new 
§331.108(a)(1) - (3) says the commission is surrendering its 
authority or responsibility in approving production area monitor 
wells to another person (in this case, an independent, third-party 
expert). Rather this new language simply implements the 
requirements of TWC, §27.0513(e), under which the executive 
director may use an independent third-party expert. These 
requirements, which are at TWC, §27.0513(e)(1) - (3), are that 
the expert meet the qualifications set by commission rules for 
such an expert, the applicant for the authorization agrees to pay 
for the costs for the work of the expert; and the applicant for the 
authorization not be involved in the selection of the expert or the 
direction of the work of the expert. 
TMRA commented that to ensure the statutory language at 
TWC, §27.0513(d)(2) is implemented effectively, the TCEQ 
should keep the process as simple as possible consistent with 
implementing the statutory provisions and allowing the TCEQ 
to take the benefit of additional expertise in its decision-making 
processes. 
The commission agrees with this comment, and notes that the 
new language at §§331.108(a)(1) - (3) is identical to the statu­
tory language at TWC, §27.0513(e)(1) - (3). With regards to 
the exemption from opportunity for a contested case hearing 
pursuant to TWC, §27.0513(d)(2), the commission notes that 
the rule language at §55.201(i)(11) is identical to the statutory 
language at TWC, §27.0513(d)(2). With regard to the process 
of use of an independent, third-party expert for the purpose of 
new §55.201(i)(11), the commission envisions that an applicant 
will prepare an application for a new production authorization, 
which will include information regarding the initial establishment 
of monitor wells. The applicant, at the time of submission of this 
application to the commission, will request that the commission 
procure the services of an independent, third-party expert to re­
view that portion of the application that addresses initial estab­
lishment of monitor wells. The executive director will procure the 
services of such an expert, in accordance with the commission’s 
procurement process, to review that portion of the application 
that addresses initial establishment of monitor wells, and submit 
recommendations to the executive director regarding that portion 
of the application. If the executive director uses the recommen­
dations of the expert, the application will be exempt from oppor­
tunity for a contested case hearing. If the executive director does 
not use the recommendations of the expert, the application will 
be subject to opportunity for a contested case hearing. 
TMRA commented that there is no need for the executive di­
rector to be burdened by onerous details in selecting and con­
tracting with qualified experts, as the executive director and the 
TCEQ are well able to identify qualified professionals and to 
identify those who are sufficiently independent to offer the ex­
ecutive director useful advice. TMRA also commented that the 
qualifications set out in §331.108(b) should be stated as guid­
ance for the executive director to consider in anticipation of se­
lecting an "expert" whose advice will prove both independent and 
useful. 
The commission does not agree with this comment. Under TWC, 
§27.0513(e)(1), the commission by rule is required to establish 
qualifications for independent, third-party experts. Given the im­
portance of the expert (use of his or her recommendations ex­
empts certain applications from opportunity for a contested case 
hearing), any requirements for an expert should be in rule. If 
that guidance is not enforceable (except when so designated by 
rule), the qualifications for an expert necessarily must be estab­
lished by rule, not guidance. To this end, the commission crafted 
these proposed qualifications to be both specific (with regards to 
the expert being either a licensed professional engineer or a li­
censed professional geoscientist), and general regarding work 
experience and other relevant factors. 
TMRA commented that the exact statutory language is extremely 
important: the statute does not call for the executive director to 
give up TCEQ regulatory authority by "adopting," "incorporating," 
or "approving" the advice of an independent, third-party expert. 
Rather, TMRA noted, the statute instead calls upon the execu­
tive director to "use the expert’s recommendation, which calls for 
the executive director to take the benefit of the expert’s advice 
and presumably for the TCEQ, which is the state’s designated 
repository of expertise in such matters, to digest that advice in 
reaching its decision on a production area authorization applica­
tion. 
As expressed in a previous response, the commission is not sur­
rendering any of its authority or responsibility through the pro­
posed rules regarding the use of an independent, third-party ex­
pert. With regards to the term "uses" in TWC, §27.0513(d)(2), 
the commission considers this to mean that an independent, 
third-party expert has submitted recommendations regarding the 
initial establishment of monitor wells, and that the commission 
has reviewed these recommendations and accepts them. 
TMRA commented that the statute does not dictate either the 
specific question or questions to be asked of the expert; nor does 
it dictate the scope, form or detail of the response to be required 
from the expert. Therefore, to avoid an illegal delegation of ulti­
mate authority to a third-party, the executive director should not 
ask the independent expert to answer for the TCEQ the ultimate 
regulatory questions the TCEQ must provide. Instead, the TCEQ 
should solicit commentary on any matters the executive director 
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may regard as useful and within the province of the expert’s pro­
fessional expertise. 
The commission agrees that the statute appears to be silent on 
these matters. Again, the commission does not consider the 
rules regarding independent, third-party experts to represent the 
commission’s surrender of any of its authority or responsibilities. 
TMRA commented that the language of proposed 
§331.108(a)(4) would require the executive director to task the 
independent, third-party expert with framing a new and inde­
pendent monitoring proposal and allow the executive director to 
"use" such advice only in the case that the third-party expert’s 
proposal met all of the applicable regulatory requirements. 
TMRA suggested this language be deleted for two reasons: 
first, a production area authorization application determination 
is about the adequacy of the applicant’s application; and in 
the case of the expert, it is specifically about the monitor wells 
the applicant has already installed, not about a third person’s 
recommendation for some other set of wells; second, the expert 
need not and should not be asked to present and justify a 
new set of monitor wells for examination by the TCEQ. TMRA 
suggested the starting point should be the pending production 
area authorization application, and the expert’s contribution 
may be  directed to any  number of questions: what changes 
must be made to the proposed monitor well configuration to 
make it effective; or, if it is effective, what changes, if any, could 
make it better? TMRA also recommended that for consistency, 
"monitoring" should be revised to "monitor." 
The commission does not agree that the new language in 
§331.108(a)(4) requires the executive director to task the expert 
in the manner described by TMRA. Section 331.108(a)(4) simply 
allows the executive director to not use the expert’s recommen­
dations if they are contrary to existing statutory and regulatory 
requirements. This language does not set out the requirements 
detailed by TMRA. The commission notes that revisions to the 
definition of the term "monitor well" at §331.2(64) specify that 
the term is synonymous with the term "monitoring well." No 
changes were made in response to this comment. 
TMRA commented that they consider proposed new 
§331.108(d) to be fatally defective because the statute under 
which the use of an independent, third-party expert may be used 
by the commission does not require the commission to require 
the expert to produce a wholly new monitor well proposal, 
nor does it require the commission to adopt, incorporate, or 
impose the expert’s recommendations. Rather, according to 
TMRA it calls for the commission to USE (TMRA’s emphasis) 
the expert’s recommendations. TMRA proposed the language 
of this proposed new provision be revised to reflect the action 
to  be  taken when the  commission  has made a decision after  
"using" (TMRA’s emphasis) the recommendation of the expert. 
The commission finds this comment to be vague, as TMRA 
places emphasis on the terms "use" and "using," but provides 
no explanation for this emphasis. TMRA appears to imply that 
if an independent, third-party expert submits recommendations 
(however detailed or trivial) regarding the initial placement of 
monitor wells, and if the commission simply reviews these 
recommendations, then the commission has "used" the rec­
ommendation of an independent, third-party, and there is no 
opportunity for a contested case hearing on the application. 
With regards to the term "uses" in TWC, §27.0513(d)(2), 
the commission considers this to mean that an independent, 
third-party expert has submitted recommendations regarding 
the initial establishment of monitor wells, and that the executive 
director has reviewed these recommendations and accepts 
them. The purpose of new §331.108(d) is to allow the executive 
director to not accept the recommendations of the expert if 
those recommendations are in conflict with the requirements 
of §331.103. And, if the executive director does not accept 
(that is, use) the recommendations of the expert, then the ap­
plication should not be exempt from opportunity for a contested 
case hearing. The executive director’s "use" of the expert’s 
recommendation is not all or nothing. The executive director 
may enter into a contract or other arrangement with the expert 
to delineate the scope of work and the expectations from the 
expert’s review. If the executive director has questions or 
concerns about the adequacy of the expert’s recommendations, 
these concerns can be worked out through the contract process 
or the executive director could seek the recommendations of 
another expert. The commission emphasizes that the executive 
director’s acceptance under §331.108(d), of an expert’s recom­
mendations regarding the initial establishment of monitor wells 
exempts the entire production area application from opportunity 
for a contested case hearing, which is no small matter. Given 
the importance of this matter, any recommendations from 
an expert accepted by the executive director should at least 
have the integrity of being consistent with the requirements 
of applicable rules, especially the requirements at §331.103. 
If an applicant requests the benefit of the third-party expert 
provision, the commission intends for the expert’s input to be 
meaningful. The commission would expect the expert to opine 
on whether the proposed monitor wells comply with rule and per­
mit requirements and if site-specific information at a proposed 
production area warrants any additional considerations with 
respect to monitor wells, such as for example, the placement of 
additional non-production zone monitor wells in any overlying or 
underlying aquifers. If the executive director determines that the 
recommendation meets the requirements and uses the recom­
mendation in the production area authorization, the application 
is not subject to the contested case hearing requirements. No 
changes were made in response to this comment. 
TMRA and URI commented that the proposed §331.108(e) 
states that if the executive director determines that the recom­
mendations from the designated independent third-party expert 
do not meet the requirements for the initial establishment of 
monitor wells in accordance §331.103, either in whole or in 
part, the application for a production area authorization will be 
subject to opportunity for contested case hearing, regardless of 
subsequent changes to the application. TMRA and URI further 
commented that this provision potentially gives the recommen­
dation of the expert greater weight over the applicant’s proposed 
monitor well plan than the applicant’s proposal and the authority 
of the executive director to approve or deny the applicant’s plan 
and/or seek an adjustment in the applicant’s plan which would 
achieve compliance with the rule. TMRA and URI expressed 
the opinion that, in effect, proposed §331.108 would give the 
independent expert the ability to nullify the applicant’s ability to 
avoid a hearing, just by giving an arbitrary recommendation that 
is inconsistent with the rule. 
The commission does not agree with this comment. Again, the 
commission emphasizes that exempting an application from op­
portunity for a contested case hearing is not a matter to be con­
sidered lightly. Also, the commission emphasizes that such ex­
emptions are dependent on the statutory requirement at TWC, 
§27.0513(d)(2) that the executive director use the recommenda­
tions of the expert; however, it does not compel the executive 
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director to use these recommendations. The commission does 
not consider it likely that an expert would provide recommenda­
tions on monitoring wells that are contrary to the rule or permit re­
quirements applicable to monitoring wells because the process 
for the procurement of the expert’s services would identify the 
activities that the expert is requested to perform. The executive 
director may enter into a contract or other arrangement with the 
expert to delineate the scope of work and the expectations from 
the expert’s review. If the executive director has questions or 
concerns about the adequacy of the expert’s recommendations, 
the concern’s  can be worked out  through  the contract  process or  
the executive director could seek the recommendations of an­
other expert. Therefore, if the executive director does not use 
the recommendations of the expert, the exemption from oppor­
tunity for a contested case hearing does not apply to the applica­
tion. The language at new §331.108(e) in no way compromises 
the executive director’s authority regarding approval or denial of 
an application. It simply gives the executive director the option 
of rejecting (that is, not using) the recommendations of the ex­
pert if those recommendations are contrary to statutory or reg­
ulatory requirements, specifically the requirements at §331.103. 
No change has been made in response to this comment. 
TMRA and URI commented that the proposed process is wrong 
because the statutory language at proposed new §331.108(e) 
does not allow the executive director to yield its authority or re­
sponsibility in reviewing or approving underground injection con­
trol permits or authorizations to an expert; neither does it give the 
expert the authority to modify, withdraw or negate a pending pro­
duction area authorization application. Rather, it merely allows 
the executive director to "use the recommendation" of an inde­
pendent and qualified expert in determining whether the monitor 
wells are adequate in number, location, depth, spacing and de­
sign to serve their intended purpose. 
The commission does not agree with this comment. As dis­
cussed in previous responses, new §331.108(e) does not com­
pel the executive director to surrender any of its authority or re­
sponsibility regarding independent, third-party experts. Addition­
ally, this new language conveys no authority to the expert. No 
change has been made in response to this comment. 
TMRA and URI expressed the opinion that the statute does not 
require adopting, incorporating, or approving the expert’s advice. 
The expert’s determination is about the adequacy in accordance 
§331.103 of the applicant’s monitor well placement. It does not 
require or allow the expert to formulate an alternate monitor well 
proposal. By simply "using the recommendation" of the expert, 
the executive director is able to take the benefit of the expert’s 
advice, digest and either use it or discard it in whole or part in 
reaching the expert’s decision on a production area authorization 
application. Certainly the executive director should not be bound 
to take bad expert advice, that does not meet the requirements 
for the initial establishment of monitor wells in §331.103, and be 
forced to send that bad recommendation to a hearing examiner 
for a ruling. 
The commission agrees in part with these comments. The com­
mission agrees that the statute does not require the executive 
director to adopt or incorporate, or approve the recommenda­
tions from an independent, third-party expert; it simply allows the 
executive director to use these recommendations. The commis­
sion agrees (and has advocated in previous comments) that any 
recommendations from an expert should speak to the require­
ments at §331.103. The commission agrees that the expert is not 
required to formulate an alternate monitor well proposal. How­
ever, the expert may offer recommendations on the applicant’s 
proposed initial establishment of monitor wells. Indeed, that is 
the responsibility of the expert; that is the purpose for which the 
applicant requests such an expert, and agrees to compensate 
the expert for his or her recommendations. 
The executive director’s "use" of the expert’s recommendations 
is not all or nothing. With regards to "using the recommenda­
tions" of the expert, as suggested by TMRA, the commission 
again emphasizes the decision to use these recommendations 
lies with the executive director; the commission is not compelled 
by statute to use them. 
Mesteña commented that under proposed new §331.108(e), if 
the executive director determines the recommendations from an 
independent, third-party expert do not meet the requirements for 
the initial establishment of monitor wells, regardless of subse­
quent changes, the application for a production area authoriza­
tion  will  not be exempt from opportunity for contested case hear­
ing, as is allowed under proposed new §55.201(i)(11). Mesteña 
further commented that the proposed rules regarding such ex­
perts are restrictive and opaque to the point of being unworka­
bale. Mesteña recommended that this section be revised to re­
move the reference to opportunity for a contested case hearing, 
to indicate these applications are subject to final technical review 
for compliance with §331.103, and to state that if the executive 
director use the expert’s recommendations regarding the initial 
establishment of monitor wells, no opportunity for a contested 
case hearing exists. 
It appears that Mesteña is contending that if an independent, 
third-party expert submits recommendations on the initial es­
tablishment of monitor wells, this is all that is required for the 
production area authorization application, in total, to be exempt 
from opportunity for a contested case hearing. It appears that 
Mesteña is also contending that this is the case, regardless of 
the nature of the recommendation of the expert. As discussed 
in the previous response, the commission contends it is not the 
intent of TWC, §27.0513(d)(2) to exempt this type of application 
from opportunity for a contested case hearing simply because 
an independent, third-party expert submitted recommendations 
to the commission. If the commission does not use these rec­
ommendations because they do not satisfy regulatory require­
ments, then the requirements of TWC, §27.0513(d)(2) have not 
been met, and the application is not exempt from opportunity for 
a contested case hearing. No changes were made in response 
to this comment. 
During stakeholder discussion, it was noted that it is unclear if an 
application is subject to opportunity for a contested case hearing 
if the executive director uses some, but  not  all, of  an  expert’s  
recommendations, and it was asked that the commission clarify 
what percentage of an expert’s recommendations must be used 
to remove the opportunity for a contested case hearing on an 
application, as allowed under the final rule in §55.201(i)(11). 
The executive director’s use of the expert’s recommendations is 
not all or nothing. The commission considers it will have used 
the recommendations of an independent, third-party expert if it 
uses a substantial portion (and not necessarily all), of the ex­
pert’s recommendations. In that it is problematic to set a specific 
percentage of the expert’s recommendations, no such percent­
age is being established in this rulemaking. Use of the expert’s 
recommendations will be determined on a case-by-case basis. 
The commission notes that this process will include discussions 
with the expert regarding his or her recommendations, with op­
portunity for the expert to explain the recommendations. The 
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commission may return the recommendations to the expert for 
reconsideration if the recommendations do not meet the require­
ments of §331.103 for the establishment of monitor wells. Op­
portunity for an expert to reconsider any recommendations he or 
she makes will be included in the contract between the commis­
sion and the expert. 
Cost Estimates for Financial Assurance 
With regards to proposed new §331.109, Cost Estimates for 
Financial Assurance, TMRA commented that the commission 
should not use the issuance of a production area authorization 
as the occasion to set or approve the form or amount of finan­
cial assurance to be provided by a permittee, and referenced 
rule §305.49(b)(6). TMRA further commented that as a prac­
tical matter, because delineation drilling and development of a 
production area may take two years or more, there is no prac­
tical way for a miner to make a meaningful estimate of the total 
aquifer restoration cost for an entire production area before com­
mencing mining within one  or  more  wellfields within a production 
area. Therefore, useful estimates of restoration costs cannot be 
provided prior to the drilling and operations for which a produc­
tion area authorization is required. URI commented the require­
ments for a cost estimate for aquifer restoration is unworkable as 
stated in their comments on proposed revisions to §§37.9045(b), 
305.49(b)(6), and 55.201(i)(11). 
The commission notes that in accordance with new §305.49(6), 
relating to Additional Contents of Application for an Injection Well 
Permit, an application for a production area authorization shall 
be submitted with and contain a cost estimate for aquifer restora­
tion and well plugging and abandonment. The commission as­
sumes that by submitting an application for a production area au­
thorization, the owner or operator has completed detailed work 
on delineating the ore-body to be mined (both in terms of depth 
and area), installed required monitor wells, and investigated and 
identified the aquifer characteristics of the production zone for 
determination of Class III well spacing, at least on an initial basis. 
In fact, the commission questions why a person would submit 
an application for a production area authorization without hav­
ing completed these tasks. Furthermore, any decision to pursue 
mining (and obtaining the necessary production area authoriza­
tion) is based on economic considerations, and the cost required 
for plugging and abandonment of all wells and for aquifer restora­
tion certainly must be included in any economic analysis. The 
commission realizes that these cost estimates will be adjusted 
over time. Submission of these initial cost estimates in an appli­
cation for a production area authorization provides the commis­
sion the opportunity to review and comment on the factors taken 
into consideration to estimate these costs. For example, factors 
such as required pore volumes, flare factors, effective porosity of 
the production zone, pumping and electrical costs, water treat­
ment and disposal costs, and laboratory analytical costs are all 
factors to be considered regarding the cost of aquifer restora­
tion. If a permittee believes that it will be too difficult to establish 
a cost estimate for restoring an entire production area up front 
as part of the application of the production area authorization, 
the permittee should consider reducing the size of the produc­
tion area. In any case, as required under new §305.49(b)(6), 
these estimates must be included in an application for a pro­
duction area authorization. These cost estimates should also 
be available for review by the public as part of an application. 
Lastly, the commission notes that establishment of the form of 
financial assurance for plugging and abandonment of wells and 
for aquifer restoration is not required under new §305.49(b)(6), 
and therefore is not required under new §331.109. Financial as­
surance for aquifer restoration is required to be held under the 
radioactive material license. Because the financial assurance 
for aquifer restoration is held under the licensing requirements 
of Chapter 336, and the financial assurance for well plugging 
and abandonment is held under the area permit requirements 
of Chapter 331, an amendment application for  the production  
area authorization is not required and the exception in TWC, 
§27.0513(d)(3) or §55.201(i)(11)(C) would not be triggered for 
subsequent updates to financial assurance for aquifer restora­
tion or well plugging and abandonment for inflation adjustments 
or cost increases. No changes were made in response to this 
comment. 
Cost Estimates for Plugging and Abandonment and Aquifer 
Restoration 
Mesteña commented that the requirement at proposed revised 
§331.143(a) specifies the cost estimate for plugging and aban­
donment of wells must be based on the time when such activi­
ties are "most expensive" is vague, and that the cost estimates 
should be based on those accepted by the executive director. 
Mesteña recommended the proposed revised rule be further re­
vised to remove the reference to "most expensive" and add lan­
guage to reflect such estimates must be in an amount acceptable 
to the executive director and consistent with the facility. Mesteña 
also recommended that proposed revised §331.143(a)(2) (con­
cerning Cost Estimates For Aquifer Restoration) be revised from 
"aquifer restoration for each production area authorization" to 
read as follows: the cost for independent third-party completion 
of all aquifer restoration for subsection (i): all injection operations 
for the same permit area in which mining has been completed but 
for which the corresponding aquifer restoration obligations have 
not been discharged, clause (ii) all injection operations within 
the same permit area which are underway; and clause (iii) - all 
injection operations in the same permit area which will be com­
menced in the next 60 days. 
The commission emphasizes that any cost estimates must be 
acceptable to the executive director. The commission empha­
sizes the importance of having financial assurance that is based 
on the most current cost estimates for plugging and abandon­
ment of wells and aquifer restoration. The intent of these require­
ments is to ensure all factors have been considered in deriving 
these cost estimates. Factors that may affect when activities are 
most expensive include the permittee’s plans for the maximum 
number of wells, changes to expected electrical rates, changes 
to well servicing expenses, or growing current cost estimates to 
future costs based on inflation and time-value of money to the 
projected time when closure is scheduled to occur. However, 
to avoid confusion, the final rule in §331.143(b)(1) and (2) is re­
vised to remove the term "most expensive" and replace it with 
the requirement that these estimates must take into account all 
costs related to plugging and abandonment and aquifer restora­
tion, respectively. With regard to Mesteña’s proposed revision to 
§331.143(a)(2), this amount of detail is not necessary and could 
restrict the ability to assess adequate closure costs. No changes 
were made in response to this comment. 
Mesteña recommended that proposed new §331.143(b)(1) 
should be revised to remove the requirement that the cost esti­
mate for plugging and abandonment must be equal to the cost 
of plugging and abandonment at the point in the facilities life 
that makes this activity most expensive, and that this language 
should be further revised to require these costs must equal 
those acceptable to the executive director. 
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The commission again emphasizes that any cost estimates must 
be acceptable to the executive director. As discussed in the pre­
vious response, the final rule in §331.143(b)(1) has been revised 
to remove the term "most expensive," and to require that the es­
timate take into account all costs related to plugging and aban­
donment. 
Mesteña recommended that proposed new §331.143(b)(2) 
should be revised to remove the requirement that cost esti­
mates for aquifer restoration must be equal to the cost of for 
aquifer restoration at the point in the facilities life that makes 
this activity most expensive. Mesteña further recommended 
that proposed revised §331.143(b)(2) to add the following lan­
guage: the cost estimate under subsection (a)(2) must include 
the cost for independent, third-party completion of all aquifer 
restoration; for clause (i) all injection operations for the same 
permit area in which mining has been completed but for which 
the corresponding aquifer restoration obligations have not been 
discharged; clause (ii) all injection operations within the same 
permit area which are underway; and clause (iii) all injection 
operations in the same permit area which will be commenced in 
the next 60 days and specified in the most recent annual report 
in subsection (d). 
As expressed in the previous response, the purpose of the 
"most expensive" requirement is to ensure that the operator has 
considered all factors in deriving these cost estimates. As dis­
cussed in the previous response, the final rule in §331.143(b)(1) 
has been revised to remove the term "most expensive," and to 
require that the estimate take into account all costs related to 
aquifer restoration. 
TMRA and URI commented that proposed revisions to §331.143 
are confusing and conflicting regulatory requirements. TMRA 
and URI stated that first, the paragraph seems to be tailored to 
plugging and abandonment for a single injection well, and that 
in the case of a single well it may be possible to perform a worst 
case "most expensive" analysis. However, TMRA and URI noted 
that Class III injection wells, permitted under an area permit, are 
continuously increased in number, and "most expensive" is im­
possible to determine early in a project. Therefore according 
to TMRA and URI, reliance on the annual update is necessary. 
TMRA and URI recommended the estimate be prepared in ac­
cordance with the provisions of §336.1125(c). 
As discussed in the previous response, the final rule in 
§331.143(b)(1) has been revised to remove the term "most 
expensive," and to require that the estimate take into account 
all costs related to plugging and abandonment and aquifer 
restoration, respectively. The commission agrees that any 
updates made regarding financial assurance should be noted 
in the annual report required under §331.85(a). However, 
the commission does not agree that any such update can be 
delayed until submission of the annual report. No changes were 
made in response to this comment. 
TMRA and URI commented that the proposed language at 
§331.143, which requires the "most expensive" analysis for 
aquifer restoration, is entirely subjective and inconsistent with 
the TCEQ rules in §331.107. TMRA and URI noted that histori­
cally, the industry must restore groundwater to a quality that is 
consistent with baseline, and that the current rule at §331.107(f) 
provides for a number of considerations to determine if a 
restoration table should be amended that would provide the 
endpoint for future effort including the cost of further restoration 
efforts. TMRA and URI expressed the opinion that any cost es­
timate for aquifer restoration that was based on a consideration 
of when such restoration would be most expensive would be 
nonsensical because the owner or operator would exercise his 
or her right to amend the restoration table and end restoration 
according to the nine criteria provided for in §331.107. 
As discussed in the previous response, the final rule in 
§331.143(b)(1) has been revised to remove the term "most 
expensive," and to require that the estimate take into account 
all costs related to plugging and abandonment. 
TMRA and URI commented that for the cost of aquifer restora­
tion, proposed revisions to §331.143 rely on a cost analysis for 
each production area authorization, but that the proposed lan­
guage omits the requirement that the calculation be made using 
the information in the annual report. TMRA emphasized that as 
they stated in previous comments, the annual report is the only 
reasonable spot to include both an updated calculation of plug­
ging and abandonment for Class III wells and aquifer restoration. 
The requirements for the annual report and the required cost es­
timates are used in conjunction with each other. Section 331.85 
requires the submission of an annual report to the executive 
director that includes updated cost estimates for well closure 
and aquifer restoration. Section 331.143 provides additional de­
tails for deriving the cost estimates for well closure and aquifer 
restoration. 
TMRA commented that the December 31 and January 31 an­
niversary dates in proposed new §331.143(d) regarding updates 
to the cost estimates for plugging and abandonment and for 
aquifer restoration, and submission of these cost estimates, re­
spectively, may create peak workloads that could be performed 
more efficiently by fewer employees if the work were spread out 
by selecting different due dates for different permittees. TMRA 
suggested the December 31 and January 31 dates should be 
changed to mitigate the problem. 
The commission does not anticipate a workload problem regard­
ing new §331.143(d). Although the commission appreciates 
TMRA’s suggestion to stagger submission of annual reports, 
the commission cannot readily impose different requirements 
on different companies, at least not regarding submission of 
reports. No changes were made in response to this comment.  
Mesteña recommended that proposed new §331.143(d), regard­
ing updating of cost estimates for plugging and abandonment 
and aquifer restoration, be revised to require updates of both 
the cost estimate for plugging and abandonment and the cost 
estimate for aquifer restoration, rather than just updated cost es­
timates for plugging and abandonment. 
The commission agrees with this recommended revision, and 
§331.143(d) has been revised accordingly. 
Requirements for Existing Wells Used for Development of Class 
III UIC Well Applications 
KHH commented that in the commission’s Section by Section 
discussion, the explanation of proposed new Subchapter M to 
Chapter 331 is not entirely accurate. KHH is concerned that in 
the Section by Section discussion, the commission stated that 
once an exploration well is cased, jurisdiction of that hole is trans­
ferred from the RRC to the TCEQ through an informal agreement 
between the RRC and the TCEQ. KHH emphasized that certain 
cased exploration wells are used as rig supply wells and oth­
ers are used to gather data necessary for a Class III injection 
well area permit, and that prior to the passage of HB 3837 and 
HB 3838 during the 80th Legislature, 2007, jurisdiction of these 
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cased wells did not automatically transfer from the RRC to the 
TCEQ. 
The commission reviewed correspondence between the RRC 
and the TCEQ regarding this matter, and based on that review, 
agrees with the comment. The cased wells referenced in this 
correspondence were wells within the area of a Class III injection 
well area permit. 
TMRA commented that proposed new §331.221(a) is im­
plemented to comply with a new statute, but as presented, 
compliance with the subsection is difficult to regulate. TMRA 
expressed the opinion that the trigger for necessitating regis­
tration is not black and white, and by the time triggered, the 
timeframe may be later than 30 days following completion. 
TMRA also asked with what agency must a well be registered? 
Also, TMRA commented that the decision to proceed with a 
permit application may not have been made until well after 30 
days following completion of a well, and that a more effective 
means to regulate the registration is register with the TCEQ 
prior to submission of a permit application to the TCEQ. At that 
point, the wells are either registered or not, and in violation if 
they are not registered. Otherwise, compliance is based on a 
phantom condition that the applicant cannot substantiate or the 
TCEQ prove to the contrary, or a post 30-day timeframe that 
makes compliance impossible. 
The commission agrees that there are some difficulties regard­
ing the "triggering" of when a well must be registered, as the 
applicable statute at TWC, §27.023(a) appears to be silent on 
the exact timing of when a well should be registered, other than 
to require registration with the TCEQ of any well used during the 
development of an application to obtain required pre-mining geo­
logic, hydrologic, and water quality information. The commission 
included the 30-day requirement on the assumption that by this 
time a potential applicant would have made a decision regarding 
the use of that well for the development of an application. The 
commission notes that wells that may be used to obtain informa­
tion for an application for the most part will be exploration wells 
drilled under an exploration permit issued by the RRC. Once 
completed, such wells must be plugged and abandoned almost 
immediately; they cannot be left open for any extended length 
of time unless they are cased. Exploration wells generally are 
cased for two reasons: to provide water for drilling operations, in 
which case they remain under RRC jurisdiction; or to be used to 
obtain information to develop a permit application. In the second 
case, jurisdiction of the well transfers from the RRC to the TCEQ. 
The commission agrees that the rule needs to specify with what 
agency a well must be registered. Based on TMRA’s comments, 
new §331.221(a) is revised to require a well that is to be used to 
obtain information for the development of a permit application to 
be registered with the commission 30 days after completion of 
casing and development of the well. The commission can deter­
mine compliance with this requirement through a review of the 
information required at new §331.221(b). 
TMRA commented that under proposed new §331.221(d), the 
criterion "immediately" is not effective in a regulatory sense. 
What is the definition of "immediately?" TMRA suggested that 
a superior performance standard is "as soon as reasonably 
possible," but even that is not particularly meaningful. TMRA 
recommended that the regulation be limited to submission of 
plugging and abandonment reports to TCEQ within 30 days of 
permit authorization, as this is a clear regulatory benchmark 
on which to base compliance. Of course, with any regulatory 
requirement, the concept of prosecutorial discretion should be 
practiced by the TCEQ to allow extensions for situations outside 
the reasonable control of the permittee (e.g., recent Hurricane 
Ike). 
The commission notes that the intent of the requirement for im­
mediate plugging and abandonment of any registered well that 
was not subsequently included in a Class III injection well area 
was to avoid  the  situation  where a registered well was within the 
area of a Class III injection well area permit, but was not au­
thorized under that permit, as different regulatory requirements 
apply to wells authorized under a permit than apply to a regis­
tered well. However, the commission appreciates that plugging 
and abandonment of any well takes time. Therefore, the com­
mission agrees with TMRA’s recommendation for an allowance 
of 30 days for plugging and abandonment of such wells, with a 
consideration of a time extension approved by the executive di­
rector, and has revised new §331.221(d) accordingly. 
KHH commented that the commission  stated in the  section  by  
section discussion regarding proposed new §331.222, Conver­
sion of Registered Wells to Class III Wells, that once a registered 
well is authorized under a Class III injection well area permit, the 
registration status of that well ceases and the well is subject to 
all applicable commission rules including those regarding per­
mitting, public notice, and hearing requests. KHH expressed the 
opinion that the registration status of a well ceases when that 
well is included in an application for a Class III injection well area 
permit, and it is at that time the well becomes subject to all ap­
plicable commission rules including those regarding permitting, 
public notice, and hearing requests. 
The commission agrees with this comment in part. A registered 
well that is included in a permit application is subject to all of the 
requirements of the application. However, once a permit is is­
sued, the well is authorized under the permit and the registration 
ceases under TWC, §27.023(c). The Section by Section discus­
sion has been revised accordingly. 
SUBCHAPTER A. GENERAL PROVISIONS 
30 TAC §§331.2, 331.7, 331.13 
STATUTORY AUTHORITY 
The amendments are adopted under Texas Water Code (TWC), 
§5.103, concerning Rules, and §5.105, concerning General Pol­
icy, which authorize the commission to adopt rules necessary to 
carry out its powers and duties under the TWC and other laws 
of the state. The amendments are also adopted under TWC, 
§27.019, which requires the commission to adopt rules reason­
ably required for the performance of duties and functions under 
the Injection Well Act; and §27.0513, which requires the commis­
sion to establish rules for procedural, application and technical 
requirements for production area authorizations. 
The adopted amendments implement Senate Bill 1604 and 
House Bill 3838, 80th Legislature, 2007, and TWC, §27.023 
and §27.0513. 
§331.2. Definitions. 
General definitions can be found in Chapter 3 of this title (relating to 
Definitions). The following words and terms, when used in this chap­
ter, have the following meanings. 
(1) Abandoned well--A well which has been permanently 
discontinued from use or a well for which, after appropriate review and 
evaluation by the commission, there is no reasonable expectation of a 
return to service. 
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(2) Activity--The construction or operation of any of the 
following: 
(A) an injection well for disposal of waste; 
(B) an injection or production well for the recovery of 
minerals; 
(C) a monitor well at a Class III injection well site; 
(D) pre-injection units for processing or storage of 
waste; or 
(E) any other class of injection well regulated by the 
commission. 
(3) Affected person--Any person who has a personal justi­
ciable interest related to a legal right, duty, privilege, power, or eco­
nomic interest affected by the proposed injection operation for which 
a permit is sought. 
(4) Annulus--The space in the wellbore between the injec­
tion tubing and the long string casing and/or liner. 
(5) Annulus pressure differential--The difference between 
the annulus pressure and the injection pressure in an injection well. 
(6) Aquifer--A geological formation, group of formations, 
or part of a formation that is capable of yielding a significant amount 
of water to a well or spring. 
(7) Aquifer restoration--The process used to achieve or ex­
ceed water quality levels established by the commission for a per-
mit/production area. 
(8) Aquifer storage well--A Class V injection well used for 
the injection of water into a geologic formation, group of formations, 
or part of a formation that is capable of underground storage of water 
for later retrieval and beneficial use. 
(9) Area of review--The area surrounding an injection well 
described according to the criteria set forth in §331.42 of this title (re­
lating to Area of Review) or in the case of an area permit, the project 
area plus a circumscribing area the width of which is either 1/4 mile 
or a number calculated according to the criteria set forth in §331.42 of 
this title. 
(10) Area permit--A permit that authorizes the construction 
and operation of two or more similar injection, production, or monitor­
ing wells used in operations associated with Class III well activities 
within a specified area. 
(11) Artificial liner--The impermeable lining of a pit, la­
goon, pond, reservoir, or other impoundment, that is made of a syn­
thetic material such as butyl rubber, chlorosulfonated polyethylene, 
elasticized polyolefin, polyvinyl chloride (PVC), other manmade ma­
terials, or similar materials. 
(12) Baseline quality--The parameters and their concentra­
tions that describe the local groundwater quality of an aquifer prior to 
the beginning of injection operations 
(13) Baseline well--A well from which groundwater is an­
alyzed to define baseline quality in the permit area (regional baseline 
well) or in the production area (production area baseline well). 
(14) Buffer area--The area between any mine area bound­
ary and the permit area boundary. 
(15) Caprock--A geologic formation typically overlying 
the crest and sides of a salt stock. The caprock consists of a complex 
assemblage of minerals including calcite (CaCO3), anhydrite (CaSO4), 
and accessory minerals. Caprocks often contain lost circulation zones 
characterized by rock layers of high porosity and permeability. 
(16) Captured facility--A manufacturing or production fa­
cility that generates an industrial solid waste or hazardous waste that is 
routinely stored, processed, or disposed of on a shared basis in an inte­
grated waste management unit owned, operated by, and located within 
a contiguous manufacturing complex. 
(17) Casing--Material lining used to seal off  strata  at  and  
below the earth’s surface. 
(18) Cement--A substance generally introduced as a slurry 
into a wellbore which sets up and hardens between the casing and 
borehole and/or between casing strings to prevent movement of fluids 
within or adjacent to a borehole, or a similar substance used in plug­
ging a well. 
(19) Cementing--The operation whereby cement is intro­
duced into a wellbore and/or forced behind the casing. 
(20) Cesspool--A drywell that receives untreated sanitary 
waste containing human excreta, and which sometimes has an open 
bottom and/or perforated sides. 
(21) Commercial facility--A Class I permitted facility, 
where one or more commercial wells are operated. 
(22) Commercial underground injection control (UIC) 
Class I well facility--Any waste management facility that accepts, 
for a charge, hazardous or nonhazardous industrial solid waste for 
disposal in a UIC Class I injection well, except a captured facility 
or a facility that accepts waste only from other facilities owned or 
effectively controlled by the same person. 
(23) Commercial well--An underground injection control 
Class I injection well which disposes of hazardous or nonhazardous 
industrial solid wastes, for a charge, except for a captured facility or 
a facility that accepts waste only from facilities owned or effectively 
controlled by the same person. 
(24) Conductor casing or conductor pipe--A short string of 
large-diameter casing used to keep the top of the wellbore open during 
drilling operations. 
(25) Cone of influence--The potentiometric surface area 
around the injection well within which increased injection zone pres­
sures caused by injection of wastes would be sufficient to drive fluids 
into an underground source of drinking water or freshwater aquifer. 
(26) Confining zone--A part of a formation, a formation, 
or group of formations between the injection zone and the lowermost 
underground source of drinking water or freshwater aquifer that acts as 
a barrier to the movement of fluids out of the injection zone. 
(27) Contaminant--Any physical, biological, chemical, or 
radiological substance or matter in water. 
(28) Control parameter--Any physical parameter or chem­
ical constituent of groundwater monitored on a routine basis used to 
detect or confirm the presence of mining solutions in a designated mon­
itor well. Monitoring includes measurement with field instrumentation 
or sample collection and laboratory analysis. 
(29) Desalination brine--The waste stream produced by a 
desalination operation containing concentrated salt water, other nat­
urally occurring impurities, and additives used in the operation and 
maintenance of a desalination operation. 
(30) Desalination concentrate--Same as desalination brine. 
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(31) Desalination operation--A process which produces 
water of usable quality by desalination. 
(32) Disposal well--A well that is used for the disposal of 
waste into a subsurface stratum. 
(33) Disturbed salt zone--Zone of salt enveloping a salt 
cavern, typified by increased values of permeability or other induced 
anomalous conditions relative to undisturbed salt which lies more 
distant from the salt cavern, and is the result of mining activities 
during salt cavern development and which may vary in extent through 
all phases of a cavern including the post-closure phase. 
(34) Drilling mud--A heavy suspension used in drilling an 
injection well, introduced down the drill pipe and through the drill bit. 
(35) Drinking water treatment residuals--Materials gener­
ated, concentrated or produced as a result of treating water for human 
consumption. 
(36) Drywell--A well, other than an improved sinkhole or 
subsurface fluid distribution system, completed above the water table 
so that its bottom and sides are typically dry except when receiving 
fluids. 
(37) Enhanced oil recovery project (EOR)--The use of any 
process for the displacement of oil from the reservoir other than pri­
mary recovery and includes the use of an immiscible, miscible, chemi­
cal, thermal, or biological process. This term does not include pressure 
maintenance or water disposal projects.  
(38) Excursion--The movement of mining solutions, as de­
termined by analysis for control parameters, into a designated monitor 
well. 
(39) Existing injection well--A Class I well which was au­
thorized by an approved state or United States Environmental Protec­
tion Agency-administered program before August 25, 1988, or a well 
which has become a Class I well as a result of a change in the defi ­
nition of the injected waste which would render the waste hazardous 
under §335.1 of this title (relating to Definitions). 
(40) Fluid--Material or substance which flows or moves 
whether in a semisolid, liquid, sludge, gas, or any other form or state. 
(41) Formation--A body of rock characterized by a degree 
of lithologic homogeneity which is prevailingly, but not necessarily, 
tabular and is mappable on the earth’s surface or traceable in the sub­
surface. 
(42) Formation fluid--Fluid present in a formation under 
natural conditions. 
(43) Fresh water--Water having bacteriological, physical, 
and chemical properties which make it suitable and feasible for bene­
ficial use for any lawful purpose. 
(A) For the purposes of this subchapter, it will be pre­
sumed that water is suitable and feasible for beneficial use for any law­
ful purpose only if: 
(i) it is used as drinking water for human consump­
tion; or 
(ii) the groundwater contains fewer than 10,000 mil­
ligrams per liter (mg/L) total dissolved solids; and 
(iii) it is not an exempted aquifer. 
(B) This presumption may be rebutted upon a showing 
by the executive director or an affected person that water containing 
greater than or equal to 10,000 mg/L total dissolved solids can be put 
to a beneficial use. 
(44) General permit--A permit issued under the provisions 
of this chapter authorizing the disposal of nonhazardous desalination 
concentrate and nonhazardous drinking water treatment residuals as 
provided by Texas Water Code, §27.023. 
(45) Groundwater--Water below the land surface in a zone 
of saturation. 
(46) Groundwater protection area--A geographic area (de­
lineated by the state under Safe Drinking Water Act, 42 United States 
Code, §300j-13) near and/or surrounding community and non-tran­
sient, non-community water systems that use groundwater as a source 
of drinking water. 
(47) Hazardous waste--Hazardous waste as defined in 
§335.1 of this title. 
(48) Improved sinkhole--A naturally occurring karst de­
pression or other natural crevice found in carbonate rocks, volcanic 
terrain, and other geologic settings which has been modified by man 
for the purpose of directing and emplacing fluids into the subsurface. 
(49) Individual permit--A permit, as defined in the Texas 
Water Code (TWC), §27.011 and §27.021, issued by the commission 
or the executive director to a specific person or persons in accordance 
with the procedures prescribed in the TWC, Chapter 27 (other than 
TWC, §27.023). 
(50) Injection interval--That part of the injection zone in 
which the well is authorized to be screened, perforated, or in which the 
waste is otherwise authorized to be directly emplaced. 
(51) Injection operations--The subsurface emplacement of 
fluids occurring in connection with an injection well or wells, other 
than that occurring solely for construction or initial testing. 
(52) Injection well--A well into which fluids are being in­
jected. Components of an injection well annulus monitoring system 
are considered to be a part of the injection well. 
(53) Injection zone--A formation, a group of formations, or 
part of a formation that receives fluid through a well. 
(54) In service--The operational status when an authorized 
injection well is capable of injecting fluids, including times when the 
well is shut-in and on standby status. 
(55) Intermediate casing--A string of casing with diameter 
intermediate between that of the surface casing and that of the smaller 
long-string or production casing, and which is set and cemented in a 
well after installation of the surface casing and prior to installation of 
the long-string or production casing. 
(56) Large capacity cesspool--A cesspool that is designed 
for a flow of greater than 5,000 gallons per day. 
(57) Large capacity septic system--A septic system that is 
designed for a flow of greater than 5,000 gallons per day. 
(58) Licensed professional geoscientist--A geoscien­
tist who maintains a current license through the Texas Board of 
Professional Geoscientists in accordance with its requirements for 
professional practice. 
(59) Liner--An additional casing string typically set and ce­
mented inside the long string casing and occasionally used to extend 
from base of the long string casing to or through the injection zone. 
(60) Long string casing or production casing--A string of 
casing that is set inside the surface casing and that usually extends to 
or through the injection zone. 
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(61) Lost circulation zone--A term applicable to rotary 
drilling of wells to indicate a subsurface zone which is penetrated by 
a wellbore, and which is characterized by rock of high porosity and 
permeability, into which drilling fluids flow from the wellbore to the 
degree that the circulation of drilling fluids from the bit back to ground 
surface is disrupted or "lost." 
(62) Mine area--The area defined by a line  through the ring 
of designated monitor wells installed to monitor the production zone. 
(63) Mine plan--A plan for operations at a mine, consisting 
of: 
(A) a map of the permit area identifying the location and 
extent of existing and proposed production areas; and 
(B) an estimated schedule indicating the sequence and 
timetable for mining and any required aquifer restoration. 
(64) Monitor well--Any well used for the sampling or mea­
surement with field instrumentation of any chemical or physical prop­
erty of subsurface strata or their contained fluids. The term "monitor 
well" shall have the same meaning as the term "monitoring well" as 
defined in TWC, §27.002. 
(A) Designated monitor wells are those listed in the pro­
duction area authorization for which routine water quality sampling or 
measurement with field instrumentation is required. 
(B) Secondary monitor wells are those wells in addition 
to designated monitor wells, used to delineate the horizontal and verti­
cal extent of mining solutions. 
(C) Pond monitor wells are wells used in the subsurface 
surveillance system near ponds or other pre-injection units. 
(65) Motor vehicle waste disposal well--A well used for 
the disposal of fluids from vehicular repair or maintenance activities 
including, but not limited to, repair and maintenance facilities for cars, 
trucks, motorcycles, boats, railroad locomotives, and airplanes. 
(66) New injection well--Any well, or group of wells, not 
an existing injection well. 
(67) New waste stream--A waste stream not permitted. 
(68) Non-commercial facility--A Class I permitted facility 
which operates only non-commercial wells. 
(69) Non-commercial underground injection control (UIC) 
Class I well facility--A UIC Class I permitted facility where only non­
commercial wells are operated. 
(70) Non-commercial well--An underground injection 
control Class I injection well which disposes of wastes that are gen­
erated on-site, at a captured facility or from other facilities owned or 
effectively controlled by the same person. 
(71) Notice of change (NOC)--A written submittal to the 
executive director from a permittee authorized under a general permit 
providing changes to information previously provided to the agency, 
or any changes with respect to the nature or operations of the facility, 
or the characteristics of the waste to be injected. 
(72) Notice of intent (NOI)--A written submittal to the ex­
ecutive director requesting coverage under the terms of a general per­
mit. 
(73) Off-site--Property which cannot be characterized as 
on-site. 
(74) On-site--The same or geographically contiguous 
property which may be divided by public or private rights-of-way, pro­
vided the entrance and exit between the properties is at a cross-roads 
intersection, and access is by crossing, as opposed to going along, the 
right-of-way. Noncontiguous properties owned by the same person but 
connected by a right-of-way which the owner controls and to which 
the public does not have access, is also considered on-site property. 
(75) Out of service--The operational status when a well is 
not authorized to inject fluids, or the well itself is incapable of in­
jecting fluids for mechanical reasons, maintenance operations, or well 
workovers or when injection is prohibited due to the well’s inability to 
comply with the in-service operating standards of this chapter. 
(76) Permit area--The area owned or under lease by the per­
mittee which may include buffer areas, mine areas, and production ar­
eas. 
(77) Plugging--The act or process of stopping the flow of 
water, oil, or gas into or out of a formation through a borehole or well 
penetrating that formation. 
(78) Point of injection--For a Class V well, the last acces­
sible sampling point prior to fluids being released into the subsurface 
environment. 
(79) Pollution--The contamination of water or the alter­
ation of the physical, chemical, or biological quality of water: 
(A) that makes it harmful, detrimental, or injurious: 
(i) to humans, animal life, vegetation, or property; 
or 
(ii) to public health, safety, or welfare; or 
(B) that impairs the usefulness or the public enjoyment 
of the water for any lawful and reasonable purpose. 
(80) Pre-injection units--The on-site above-ground appur­
tenances, structures, equipment, and other fixtures including the injec­
tion pumps, filters, tanks, surface impoundments, and piping for waste­
water transmission between any such facilities and the well that are or 
will be used for storage or processing of waste to be injected, or in con­
junction with an injection operation. 
(81) Production area--The area defined by a line generally 
through the outer perimeter of injection and recovery wells used for 
mining. 
(82) Production area authorization--An authorization, is­
sued under the terms of a Class III injection well area permit, approving 
the initiation of mining activities in a specified production area within a 
permit area, and setting specific conditions for production and restora­
tion in each production area within an area permit. 
(83) Production well--A well used to recover uranium 
through in situ solution recovery, including an injection well used 
to recover uranium. The term does not include a well used to inject 
waste. 
(84) Production zone--The stratigraphic interval extending 
vertically from the shallowest to the deepest stratum into which mining 
solutions are authorized to be introduced. 
(85) Public water system--A system for the provision to the 
public of water for human consumption through pipes or other con­
structed conveyances as defined in §290.38(47) of this title (relating to 
Definitions). 
(86) Radioactive waste--Any waste which contains ra­
dioactive material in concentrations which exceed those listed in 10 
Code of Federal Regulations Part 20, Appendix B, Table II, Column 
2, and as amended. 
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(87) Registered Well--A well registered in accordance with 
the requirements of §331.221 of this title (relating to Registration of 
Wells). 
(88) Restoration demonstration--A test or tests conducted 
by a permittee to simulate production and restoration conditions and 
verify or modify the fluid handling values submitted in the permit ap­
plication. 
(89) Restored aquifer--An aquifer whose local ground­
water quality, within a production area, has, by natural or artificial 
processes, returned to the restoration table values established in 
accordance with the requirements of §331.107 of this title (relating to 
Restoration). 
(90) Salt cavern--A hollowed-out void space that has been 
purposefully constructed within a salt stock, typically by means of so­
lution mining by circulation of water from a well or wells connected to 
the surface. 
(91) Salt cavern confining zone--A zone between the salt 
cavern injection zone and all underground sources of drinking water 
and freshwater aquifers, that acts as a barrier to movement of waste 
out of a salt cavern injection zone, and consists of the entirety of the 
salt stock excluding any portion of the salt stock designated as an un­
derground injection control (UIC) Class I salt cavern injection zone or 
any portion of the salt stock occupied by a UIC Class II or Class III salt 
cavern or its disturbed salt zone. 
(92) Salt cavern injection interval--That part of a salt cav­
ern injection zone consisting of the void space of the salt cavern into 
which waste is stored or disposed of, or which is capable of receiving 
waste for storage or disposal. 
(93) Salt cavern injection zone--The void space of a salt 
cavern that receives waste through a well, plus that portion of the salt 
stock enveloping the salt cavern, and extending from the boundaries of 
the cavern void outward a sufficient thickness to contain the disturbed 
salt zone, and an additional thickness of undisturbed salt sufficient to 
ensure that adequate separation exists between the outer limits of the 
injection zone and any other activities in the domal area. 
(94) Salt cavern solid waste disposal well or salt cavern dis­
posal well--For the purposes of this chapter, regulations of the commis­
sion, and not to underground injection control (UIC) Class II or UIC 
Class III wells in salt caverns regulated by the Texas Railroad Com­
mission, a salt cavern disposal well is a type of UIC Class I injection 
well used: 
(A) to solution mine a waste storage or disposal cavern 
in naturally occurring salt; and/or 
(B) to inject hazardous, industrial, or municipal waste 
into a salt cavern for the purpose of storage or disposal of the waste. 
(95) Salt dome--A geologic structure that includes the 
caprock, salt stock, and deformed strata surrounding the salt stock. 
(96) Salt stock--A geologic formation consisting of a rela­
tively homogeneous mixture of evaporite minerals dominated by halite 
(NaCl) that has migrated from originally tabular beds into a vertical ori­
entation. 
(97) Sanitary waste--Liquid or solid waste originating 
solely from humans and human activities, such as wastes collected 
from toilets, showers, wash basins, sinks used for cleaning domestic 
areas, sinks used for food preparation, clothes washing operations, and 
sinks or washing machines where food and beverage serving dishes, 
glasses, and utensils are cleaned. 
(98) Septic system--A well that is used to emplace sanitary 
waste below the surface, and is typically composed of a septic tank and 
subsurface fluid distribution system or disposal system. 
(99) Stratum--A sedimentary bed or layer, regardless of 
thickness, that consists of generally the same kind of rock or material. 
(100) Subsurface fluid distribution system--An assemblage 
of perforated pipes, drain tiles, or other similar mechanisms intended 
to distribute fluids below the surface of the ground. This definition 
includes subsurface area drip dispersal systems as defined in §222.5 of 
this title (relating to Definitions). 
(101) Surface casing--The first string of casing (after the 
conductor casing, if any) that is set in a well. 
(102) Temporary injection point--A method of Class V in­
jection that uses push point technology (injection probes pushed into 
the ground) for the one-time injection of fluids into or above an under­
ground source of drinking water. 
(103) Total dissolved solids--The total dissolved (filter­
able) solids as determined by use of the method specified in 40 Code 
of Federal Regulations Part 136, as amended. 
(104) Transmissive fault or fracture--A fault or fracture 
that has sufficient permeability and vertical extent to allow fluids to 
move between formations. 
(105) Underground injection--The subsurface emplace­
ment of fluids through a well. 
(106) Underground injection control--The program under 
the federal Safe Drinking Water Act, Part C, including the approved 
Texas state program. 
(107) Underground source of drinking water--An "aquifer" 
or its portions: 
(A) which supplies drinking water for human consump­
tion; or 
(B) in which the groundwater contains fewer than 
l0,000 milligrams per liter total dissolved solids; and 
(C) which is not an exempted aquifer. 
(108) Upper limit--A parameter value established by the 
commission in a permit/production area authorization which when ex­
ceeded indicates mining solutions may be present in designated moni­
tor wells. 
(109) Verifying analysis--A second sampling and analysis 
or measurement with instrumentation of control parameters for the pur­
pose of confirming a routine sample analysis or measurement which 
indicated an increase in any control parameter to a level exceeding the 
upper limit. Mining solutions are assumed to be present in a designated 
monitor well if a verifying analysis confirms that any control parame­
ter in a designated monitor well is present in concentration equal to or 
greater than the upper limit value. 
(110) Well--A bored, drilled, or driven shaft whose depth 
is greater than the largest surface dimension, a dug hole whose depth 
is greater than the largest surface dimension, an improved sinkhole, or 
a subsurface fluid distribution system but does not include any surface 
pit, surface excavation, or natural depression. 
(111) Well injection--The subsurface emplacement of flu­
ids through a well. 
(112) Well monitoring--The measurement by on-site 
instruments or laboratory methods of any chemical, physical, radiolog­
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ical, or biological property of the subsurface strata or their contained 
fluids penetrated by the wellbore. 
(113) Well stimulation--Several processes used to clean the 
well bore, enlarge channels, and increase pore space in the interval 
to be injected thus making it possible for wastewater to move more 
readily into the formation including, but not limited to, surging, jetting, 
blasting, acidizing, and hydraulic fracturing. 
(114) Workover--An operation in which a down-hole 
component of a well is repaired, the engineering design of the well 
is changed, or the mechanical integrity of the well is compromised. 
Workovers include operations such as sidetracking, the addition of 
perforations within the permitted injection interval, and the addition 
of liners or patches. For the purposes of this chapter, workovers do 
not include well stimulation operations. 
§331.7. Permit Required. 
(a) Except as provided in §331.9 of this title (relating to Injec­
tion Authorized by Rule) and by subsections (d) - (f) of this section, 
all injection wells and activities must be authorized by an individual 
permit. 
(b) For Class III in situ uranium solution mining wells, Frasch 
sulfur wells, and other Class III operations under commission jurisdic­
tion, an area permit authorizing more than one well may be issued for a 
defined permit area in which wells of similar design and operation are 
proposed. The wells must be operated by a single owner or operator. 
Before commencing operation of those wells, the permittee may be re­
quired to obtain a production area authorization for separate production 
or mining areas within the permit area. 
(c) The owner or operator of a large capacity septic system, a 
septic system which accepts industrial waste, or a subsurface area drip 
dispersal system, as defined in §222.5 of this title (relating to Defini­
tions) must obtain a wastewater discharge permit in accordance with 
Texas Water Code, Chapter 26 or Chapters 26 and 32, and Chapter 305 
of this title (relating to Consolidated Permits), and must submit the 
inventory information required under §331.10 of this title (relating to 
Inventory of Wells Authorized by Rule). 
(d) Pre-injection units for Class I nonhazardous, noncommer­
cial injection wells and Class V injection wells permitted for the dis­
posal of nonhazardous waste must be either authorized by a permit is­
sued by the commission or registered in accordance with §331.17 of 
this title (relating to Pre-Injection Units Registration). The option of 
registration provided by this subsection shall not apply to pre-injec­
tion units for Class I injection wells used for the disposal of byprod­
uct material, as that term is defined in Chapter 336 of this title (relat­
ing to Radioactive Substance Rules). Pre-injection units for Class I 
wells authorized to inject only nonhazardous desalination concentrate 
or nonhazardous drinking water treatment residuals are not subject to 
authorization by registration but are subject to authorization by an in­
dividual permit or under the general permit issued under Subchapter L 
of this chapter (relating to General Permit Authorizing Use of a Class 
I Injection Well to Inject Nonhazardous Desalination Concentrate or 
Nonhazardous Drinking Water Treatment Residuals). 
(e) The commission may issue a general permit under Sub­
chapter L of this chapter. The commission may determine that an injec­
tion well and the injection activities are more appropriately regulated 
under an individual permit than under a general permit based on find­
ings that the general permit will not protect ground and surface fresh 
water from pollution due to site-specific conditions. 
(f) Notwithstanding subsection (a) of this section, an injection 
well authorized by the Railroad Commission of Texas to use nonhaz­
ardous desalination concentrate or nonhazardous drinking water treat­
ment residuals as an injection fluid for enhanced recovery purposes 
does not require a permit from the commission. The use or disposal of 
radioactive material under this subsection is subject to the applicable 
requirements of Chapter 336 of this title. 
(g) Permits issued before September 1, 2007 for Class III wells 
for uranium mining will expire on September 1, 2012 unless the permit 
holder submits an application for permit renewal under §305.65 of this 
title (relating to Renewal) before September 1, 2012. Any holders of 
permits for Class III wells for uranium mining issued before Septem­
ber 1, 2007 who allow those permits to expire by not submitting a per­
mit renewal application by September 1, 2012 are not relieved from 
the obligations under the expired permit or applicable rules, including 
obligations to restore groundwater and to plug and abandon wells in 
accordance with the requirements of the permit and applicable rules. 
This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency’s 
legal authority. 




Director, Environmental Law Division 
Texas Commission on Environmental Quality 
Effective date: March 12, 2009 
Proposal publication date: September 5, 2008 
For further information, please call: (512) 239-6090 
♦ ♦ ♦ 
SUBCHAPTER C. GENERAL STANDARDS 
AND METHODS 
30 TAC §331.45, §331.46 
STATUTORY AUTHORITY 
The amendments are adopted under Texas Water Code (TWC), 
§5.103, concerning Rules, and §5.105, concerning General Pol­
icy, which authorize the commission to adopt rules necessary to 
carry out its powers and duties under the TWC and other laws 
of the state. The amendments are also adopted under TWC, 
§27.019, which requires the commission to adopt rules reason­
ably required for the performance of duties and functions under 
the Injection Well Act; and §27.0513, which requires the commis­
sion to establish rules for procedural, application and technical 
requirements for production area authorizations. 
The adopted amendments implement Senate Bill 1604 and 
House Bill 3838, 80th Legislature, 2007; and TWC, §27.023 
and §27.0513. 
This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency’s 
legal authority. 
Filed with the Office of the Secretary of State on February 20, 
2009. 
TRD-200900735 
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Robert Martinez 
Director, Environmental Law Division 
Texas Commission on Environmental Quality 
Effective date: March 12, 2009 
Proposal publication date: September 5, 2008 
For further information, please call: (512) 239-6090 
♦ ♦ ♦ 
SUBCHAPTER E. STANDARDS FOR CLASS 
III WELLS 
30 TAC §§331.82, 331.84 - 331.87 
STATUTORY AUTHORITY 
The amendments and new section are adopted under Texas Wa­
ter Code (TWC), §5.103, concerning Rules, and §5.105, con­
cerning General Policy, which authorize the commission to adopt 
rules necessary to carry out its powers and duties under the 
TWC and other laws of the state. The amendments and new 
section are also adopted under TWC, §27.019, which requires 
the commission to adopt rules reasonably required for the per­
formance of duties and functions under the Injection Well Act; 
and §27.0513, which requires the commission to establish rules 
for procedural, application and technical requirements for pro­
duction area authorizations. 
The adopted amendments and new section implement Senate 
Bill 1604 and House Bill 3838, 80th Legislature, 2007; and TWC, 
§27.023 and §27.0513. 
§331.82. Construction Requirements. 
(a) Casing and cementing. All new Class III wells, baseline 
wells, and monitor wells associated with the mining operations shall 
be cased, cemented from the bottom of the casing to the surface, and 
capped to prevent the migration of fluids which may cause the pollution 
of underground sources of drinking water (USDWs) and maintained 
in that condition throughout the life of the well. In addition, existing 
wells in areas where there is the potential for contamination and other 
harmful or foreign matter to enter groundwater through an open well, 
shall also be cemented to the surface and capped. The casing and ce­
ment used in the construction of each well shall be designed for the 
life expectancy of the well. In determining and specifying casing and 
cementing requirements, the following factors shall be considered: 
(1) depth to the injection zone; 
(2) injection pressure, external pressure, internal pressure, 
axial loading, etc.; 
(3) hole size; 
(4) size and grade of all casing strings (wall thickness, di­
ameter, nominal weight, length, joint specification, and construction 
material); 
(5) corrosiveness of injected fluids and formation fluids; 
(6) lithology of injection and confining zones; and 
(7) type and grade of cement. 
(b) Alterations to construction plans. Any proposed changes 
or alterations to construction plans after permit issuance shall be sub­
mitted to the executive director and written approval obtained before 
incorporating such changes. 
(c) Logs and tests. Appropriate logs and other tests shall be 
conducted during the drilling and construction of all new Class III wells 
and after an existing well has been repaired. A descriptive report inter­
preting the results of those logs and tests shall be prepared by a knowl­
edgeable log analyst and submitted to the executive director. The logs 
and tests appropriate to each type of Class III well shall be determined 
based on the intended function, depth, construction, and other charac­
teristics of the well, availability of similar data in the area of the drilling 
site, and the need for additional information that may arise from time 
to time as the construction of the well progresses. 
(1) During the drilling and construction of Class III wells, 
appropriate deviation checks shall be conducted on holes, where pilot 
holes and reaming are used, at sufficiently frequent intervals to assure 
that vertical avenues for fluid migration in the form of diverging holes 
are not created during drilling. 
(2) Mechanical integrity, as described in §331.43 of this ti­
tle (relating to Mechanical Integrity Standards), shall be demonstrated 
both following construction of the well, and prior to production or in­
jection. For Class III uranium solution mining wells, a pressure test 
shall also be conducted each time a tool that could affect mechanical 
integrity is placed into the well. 
(A) Except as provided by subparagraph (B) of this 
paragraph, the following tests shall be used to evaluate the mechanical 
integrity of the injection well: 
(i) to test for significant leaks under §331.43(a)(1) of 
this title, monitoring of annulus pressure, or pressure test with liquid 
or gas, or radioactive tracer survey. For Class III uranium solution 
mining wells only, a single point resistivity survey in conjunction with 
a pressure test can be used to detect any leaks in the casing, tubing, or 
packer; and 
(ii) to test for significant fluid movement under 
§331.43(a)(2) of this title, temperature log, noise log, radioactive 
tracer survey, cement bond log, oxygen activation log. For Class III 
uranium solution mining wells only, cement records that demonstrate 
the absence of significant fluid movement can be used where other 
tests are not suitable. For Class III wells where the cement records 
are used to demonstrate the absence of significant fluid movement, 
the monitoring program prescribed by §331.84 of this title (relating to 
Monitoring Requirements) shall be designed to verify the absence of 
significant fluid movement. 
(B) The executive director may allow the use of a test 
to demonstrate mechanical integrity other than those listed in subpara­
graph (A) of this paragraph with the written approval of the admin­
istrator of the United States Environmental Protection Agency (EPA) 
or his authorized representative. To obtain approval, the executive di­
rector shall submit a written request to the EPA administrator, which 
shall set forth the proposed test and all technical data supporting its 
use. The EPA administrator shall approve the request if it will reliably 
demonstrate the mechanical integrity of wells for which its use is pro­
posed. Any alternate method approved by the EPA administrator shall 
be published in the Federal Register and may be used unless its use is 
restricted at the time of approval by the EPA administrator. 
(3) Additional logs and tests may be required by the exec­
utive director when appropriate. 
(d) Construction and testing supervision. All phases of well 
construction and testing shall be supervised by a person who is knowl­
edgeable and experienced in practical drilling engineering and who is 
familiar with the special conditions and requirements of injection well 
construction. 
(e) Injection zone characteristics - water bearing formation. 
Where the injection zone is a water bearing formation, the following 
information concerning the injection zone shall be determined or cal­
culated: 
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(1) fluid pressure; 
(2) temperature; 
(3) fracture pressure; 
(4) other physical and chemical characteristics of the injec­
tion zone; 
(5) physical and chemical characteristics of the formation 
fluids; and 
(6) compatibility of injected fluids with formation fluids. 
(f) Injection zone characteristics - non-water bearing forma­
tions. Where the injection formation is not a water bearing formation, 
the fracture pressure shall be determined or calculated. 
(g) Monitor well location. Where injection is into a forma­
tion which contains water with less than 10,000 mg/L TDS, monitoring 
wells shall be completed into the injection zone and into any USDW 
above the injection zone which could be affected by the mining opera­
tion. These wells shall be located to detect any excursion of injection 
fluids, production fluids, process by-products, or formation fluids out­
side the mining area or zone. If the operation may be affected by subsi­
dence or catastrophic collapse, the monitoring wells shall be located so 
that they will not be physically affected. Designated monitoring wells 
shall be installed at least 100 feet inside any permit area boundary, un­
less excepted by written authorization from the executive director. 
(h) Subsidence or catastrophic collapse. Where the injec­
tion wells penetrate a USDW in an area subject to subsidence or 
catastrophic collapse an adequate number of monitor wells shall be 
completed into the USDW to detect any movement of injected fluids, 
process by-products or formation fluids into the USDW. The monitor 
wells shall be located outside the physical influence of the subsidence 
or catastrophic collapse. 
(i) Monitor well criteria. In determining the number, location, 
construction, and frequency of monitoring of the monitor wells the fol­
lowing criteria shall be considered: 
(1) the population relying on the USDW affected or poten­
tially affected by the injection operation; 
(2) the proximity of the injection operation to points of 
withdrawal of drinking water; 
(3) the local geology and hydrology; 
(4) the operating pressures and whether a negative pressure 
gradient is being maintained; 
(5) the chemistry and volume of the injected fluid, the for­
mation water, and the process by-products; and 
(6) the injection well density. 
§331.84. Monitoring Requirements. 
(a) Injection fluid shall be analyzed for physical and chemical 
characteristics with sufficient frequency to yield representative data on 
its characteristics. Whenever the injection fluid is modified to the ex­
tent that the analysis is incorrect or incomplete, a new analysis shall be 
submitted to the executive director. 
(b) The injection pressure, the injection volume, and the pro­
duction volume shall be recorded. 
(c) Fluid level when required by permit and the parameters 
chosen to measure water quality in monitor wells completed in the in­
jection zone shall be monitored twice a month. For a given calendar 
month, the second sample shall be collected 15 days after the first sam­
ple is collected. 
(d) Specified wells within 1/4 mile of the injection site shall 
be monitored at least once every three months to detect any migration 
from the injection zone into fresh water. 
(e) All Class III wells may be monitored on a field or project 
basis rather than on an individual well basis by manifold monitoring. 
Manifold monitoring may be used in cases of facilities consisting of 
more than one injection well operating with a common manifold. Sep­
arate monitoring systems for each well are not required, provided the 
owner/operator demonstrates that manifold monitoring is comparable 
to individual well monitoring. 
(f) Quarterly monitoring of wells required by §331.82(h) of 
this title (relating to Construction Requirements). 
This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency’s 
legal authority. 
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SUBCHAPTER F. STANDARDS FOR CLASS III 
WELL PRODUCTION AREA DEVELOPMENT 
30 TAC §§331.103 - 331.109 
STATUTORY AUTHORITY 
The amendments and new sections are adopted under Texas 
Water Code (TWC), §5.103, concerning Rules, and §5.105, con­
cerning General Policy, which authorize the commission to adopt 
rules necessary to carry out its powers and duties under the 
TWC and other laws of the state. The amendments and new 
sections are also adopted under TWC, §27.019, which requires 
the commission to adopt rules reasonably required for the per­
formance of duties and functions under the Injection Well Act; 
and §27.0513, which requires the commission to establish rules 
for procedural, application and technical requirements for pro­
duction area authorizations. 
The adopted amendments and new sections implement Senate 
Bill 1604 and House Bill 3838, 80th Legislature, 2007; and TWC, 
§27.023 and §27.0513. 
§331.103. Production Area Monitor Wells. 
(a) Production zone monitoring. Designated production zone 
monitor wells shall be spaced no greater than 400 feet from the pro­
duction area, as determined by exploratory drilling. The distance be­
tween adjacent mine area monitor wells shall be no greater than 400 
feet. The angle formed by lines drawn from any production well to the 
two nearest monitor wells will not be greater than 75 degrees. Changes 
or adjustments in designated production zone monitor well locations 
may be authorized by the executive director so as to assure adequate 
containment. These wells shall be subject to the sampling, corrective 
action, and reporting requirements in §331.105 of this title (relating to 
Monitoring Standards) and §331.106 of this title (relating to Remedial 
Action for Excursion). 
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(b) Nonproduction zone monitoring. At a minimum, desig­
nated nonproduction zone monitor wells shall be completed in the pro­
duction area in any freshwater aquifer overlying the production zone. 
These wells shall be located not more than 50 feet on either side of a 
line through the center of the production area with a minimum of one 
per every four acres of production area for wells completed in the first 
overlying freshwater aquifer and one per every eight acres for wells 
completed in any additional overlying freshwater aquifers. Changes or 
adjustments in designated nonproduction zone monitor well locations 
may be authorized by the executive director so as to assure adequate 
containment. Those wells completed in the first overlying freshwater 
aquifer shall be subject to sampling, remedial action, and reporting re­
quirements of §331.105 of this title (relating to Monitoring Standards) 
and §331.106 of this title. Monitor wells completed in any additional 
overlying freshwater aquifers shall be subject to monitoring, remedial 
action, and reporting requirements specified in the permit. 
§331.104. Establishment of Baseline and Control Parameters for Ex-
cursion Detection. 
(a) Independent and representative water samples shall be col­
lected from each of the following: 
(1) mine area monitor wells completed in the production 
zone; 
(2) mine area monitor wells completed in nonproduction 
zones; and 
(3) baseline wells completed in the production zone within 
the production area. 
(b) All baseline wells must be completed in the production 
zone within the production area. The owner or operator shall analyze 
all groundwater samples from the baseline wells for the following pa­
rameters. This suite of parameters shall be the basis for the aquifer 
restoration required under §331.107 of this title (relating to Restora­
tion). With the exception of uranium and radium-226, any of these 
parameters may be removed from the list of restoration parameters if 
an applicant or permittee can demonstrate that a parameter or parame­
ters is not a suitable restoration parameter. An applicant or permittee 
also can demonstrate that a parameter should be added to the list of 
restoration parameters. The executive director may require an appli­
cant or operator to establish baseline parameters additional to the above 
list as appropriate, based on site-specific information. In evaluating a 
demonstration regarding removing or adding parameters to the list of 
parameters, the executive director may consider the following: 
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(1) all parameters that occur in the groundwater within the 
production zone prior to in situ recovery; 
(2) all parameters that are in the solutions injected into the 
production zone; 
(3) all parameters that may be dissolved from the aquifer 
material of the production zone into the groundwater during in situ 
recovery; or 
(4) any other applicable information provided by the appli­
cant or permittee. 
(c) A minimum of five baseline wells, or one baseline well for 
every four acres of production area, whichever is greater, shall be com­
pleted in the production zone within the production area. All baseline 
wells shall be sampled in accordance with subsection (a) of this sec­
tion and analyzed in accordance with subsection (d) of this section. 
All valid analytical measurements shall be used to determine the suite 
of restoration parameters required under subsection (b) of this section. 
(d) All samples shall be collected, preserved, analyzed, and 
controlled according to accepted methods as stated in the permit and in 
accordance with the TCEQ Quality Assurance Project Plan (QAPP). 
(e) The permittee shall propose for subsequent approval by the 
commission control parameters for detection of excursions in produc­
tion and nonproduction wells. Control parameters shall be those con­
stituents in the groundwater that will provide timely and reliable detec­
tion of the presence of mining solutions in production and nonproduc­
tion wells. Control parameter upper limits for production zone mon­
itor wells shall be determined from pre-mining groundwater sample 
data from production zone monitor wells, and control parameter upper 
limits for nonproduction zone monitor wells shall be determined from 
pre-mining groundwater sample data from nonproduction zone moni­
tor wells. Determination of the presence of an excursion shall be based 
on a statistical method proposed by the owner or operator and approved 
by the executive director. 
(f) If a previously mined permit or production area is to be 
re-entered for additional in situ mining before completion of restora­
tion under §331.107 of this title or completion of closure under §331.83 
of this title (relating to Closure), baseline water quality values for de­
termination of control parameter upper limits and aquifer restoration 
requirements for the area to be re-entered for mining shall be as origi­
nally required by the existing production area authorization or as mod­
ified by any amendments to the authorization pursuant to this section 
and §331.107 of this title. 
(g) If a previously mined and restored area is to be re-entered 
for additional in situ uranium mining, baseline water quality values for 
determination of control parameter upper limits and aquifer restoration 
requirements for the area to be re-entered for mining shall be deter­
mined as required by subsections (a) - (d) of this section. 
§331.105. Monitoring Standards. 
The following shall be accomplished to detect mining solutions in des­
ignated monitor wells: 
(1) Routine monitoring. Water samples and, if applicable, 
field instrument measurements, shall be conducted in accordance with 
the requirements of §331.84(c) of this title (relating to Monitoring Re­
quirements) from all monitor wells for permit/production area(s) in 
which mining solutions have been introduced. Monitoring results for 
the control parameters shall be completed by the second working day 
and reported as required in §331.85(e) of this title (relating to Reporting 
Requirements). The determined values shall be entered on appropriate 
forms within three working days after analysis or instrument measure­
ment. These data shall be kept readily available on site for review by 
commission representatives. 
(2) Monitoring duration. The program of monitoring de­
tailed in paragraph (1) of this subsection shall be continued in each 
permit/mine area until the executive director is officially notified that 
restoration has commenced. Further monitoring as required by permit 
shall continue until aquifer restoration and stabilization in that partic­
ular permit/mine area has been achieved in compliance with §331.107 
of this title (relating to Restoration). 
(3) Verifying analysis. If the results of a routine sample 
analysis or instrument measurement show that the value of any control 
parameter in designated monitor wells is equal to or above the upper 
limit established for that permit/mine area, the operator shall complete 
a verifying analysis of samples taken from each apparently affected 
well within two days. 
(4) Excursion monitoring. During the period of time when 
mining solutions are present in a designated monitor well, water sam­
ples or measurements will be taken at least two times per week and 
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monitoring results for all control parameters shall be completed by the 
second day after the sample or measurement is taken. 
§331.106. Remedial Action for Excursion. 
If the verifying analysis indicates the existence of an excursion in a 
designated monitor well, the operator shall take the following actions: 
(1) notification--notify the commission regional office by 
the next working day by telephone and notify the executive director 
by letter postmarked within 48 hours of identification of the excursion. 
The notification must identify the affected monitor well and the control 
parameter concentrations. 
(2) analysis--complete a groundwater analysis report for 
each affected well on forms provided by the executive director (includ­
ing accuracy checks and stiff diagram) for the following: pH, calcium, 
magnesium, sodium, potassium, carbonate, bicarbonate, sulfate, chlo­
ride, silica, total dissolved solids (180 degrees Celsius), specific con­
ductance and dilute conductance, uranium, radium-226 and any other 
specified constituents. Results shall be reported in accordance with 
§331.85(f) of this title (relating to Reporting Requirements). 
(A) The permittee will clean up all designated monitor 
wells, all zones outside of the production zone, and the production zone 
outside of the mine area that contain mining solutions. The permittee 
may use any method judged necessary and prudent to define the extent 
of the mining solutions and to effect this clean-up in an expeditious and 
practical manner. Well clean-up is deemed to be accomplished when 
the water quality in the affected monitor well(s) has been restored to 
current local baseline water quality as confirmed by three consecutive 
daily samples for the control parameters. 
(B) The executive director may determine that cleanup 
is not necessary if the permittee can demonstrate that the change in 
water quality is not due to the presence of mining solutions or fluids 
from other mining activities. 
§331.107. Restoration. 
(a) Aquifer restoration. Groundwater in the production zone 
within the production area must be restored when mining is complete. 
Each Class III permit or production area authorization shall contain a 
description of the method for determining that groundwater has been 
restored in the production zone within the production area. Restora­
tion must be achieved for all values in the restoration table of all pa­
rameters in the suite established in accordance with the requirements 
of §331.104(b) of this title (relating to Establishment of Baseline and 
Control Parameters for Excursion Detection). 
(1) Restoration table. Each permit or production area au­
thorization shall contain a restoration table for all parameters in the 
suite established in accordance with the requirements of §331.104(b) 
of this title. A restoration table value for a parameter shall be estab­
lished by: 
(A) The mean concentration or value for that parameter 
based on all measurements from groundwater samples collected from 
baseline wells prior to mining activities; or 
(B) A statistical analysis of baseline well information 
proposed by the owner or operator and approved by the executive di­
rector that demonstrates that the restoration table value is representative 
of baseline quality. 
(2) Achievement of restoration. Achievement of restora­
tion shall be determined using one of the following methods: 
(A) When all sample measurements from groundwater 
samples from all baseline wells for a restoration parameter are equal 
to or below (or, in the case of pH, within an established range) the 
restoration table value for that parameter, then restoration for that pa­
rameter will be assumed to have occurred. Complete restoration will 
be  assumed to have occurred when the  measurements from all samples 
from all baseline wells for all restoration parameters are equal to or be­
low (or, in the case of pH, within an established range) each respective 
restoration table value; or 
(B) A statistical analysis of information from ground­
water samples from baseline wells proposed by the owner or opera­
tor and approved by the executive director that demonstrates that the 
groundwater quality is representative of the restoration table values. 
(b) Mining completion. When the mining of a permit or pro­
duction area is completed, the permittee shall notify the appropriate 
commission regional office and the executive director and shall proceed 
to reestablish groundwater quality in the affected permit or production 
area aquifers in accordance with the requirements of subsection (a) of 
this section. Restoration efforts shall begin as soon as practicable but 
no later than 30 days after mining is completed in a particular produc­
tion area. The executive director, subject to commission approval, may 
grant a variance from the 30-day period for good cause shown. 
(c) Timetable. Aquifer restoration, for each permit or pro­
duction area, shall be accomplished in accordance with the timetable 
specified in the currently approved mine plan, unless otherwise autho­
rized by the commission. Authorization for expansion of mining into 
new production areas may be contingent upon achieving restoration 
progress in previously mined production areas within the schedule set 
forth in the mine plan. The commission may amend the permit to allow 
an extension of the time to complete restoration after considering the 
following factors: 
(1) efforts made to achieve restoration by the original date 
in the mine plan; 
(2) technology available to restore groundwater for partic­
ular parameters; 
(3) the ability of existing technology to restore groundwa­
ter to baseline quality in the area; 
(4) the cost of achieving restoration by a particular method; 
(5) the amount of water which would be used or has been 
used to achieve restoration; 
(6) the need to make use of the affected aquifer; and 
(7) complaints from persons affected by the permitted ac­
tivity. 
(d) Reports. Beginning six months after the date of initiation 
of restoration of a permit or production area, as defined in the mine 
plan, the operator shall provide to the executive director semi-annual 
restoration progress reports until restoration is accomplished for the 
production area. This report shall contain the following information: 
(1) all analytical data generated during the previous six 
months; 
(2) graphs of analysis for each restoration parameter for 
each baseline well; 
(3) the volume of fluids injected and produced; 
(4) the volume of fluids disposed; 
(5) water level measurements for all baseline and monitor 
wells, and for any other wells being monitored; 
(6) a potentiometric map for the area of the production area 
authorization, based on the most recent water level measurements; and 
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(7) a summary of the progress achieved towards aquifer 
restoration. 
(e) Restoration table values achieved. When the permittee de­
termines that constituents in the aquifer have been restored to the values 
in the Restoration Table, the restoration shall be demonstrated by sta­
bility sampling in accordance with subsection (f) of this section. 
(f) Stability sampling. The permittee shall obtain stability 
samples and complete an analysis for certain parameters listed in the 
restoration table from all production area baseline wells. Stability 
samples shall be conducted at a minimum of 30-day intervals for a 
minimum of three sample sets and reported to the executive director. 
The permittee shall notify the executive director at least two weeks 
in advance of sample dates to provide the opportunity for splitting 
samples and for selecting additional wells for sampling, if desired. To 
insure water quality has stabilized, a period of one calendar year must 
elapse between cessation of restoration operations and the final set of 
stability samples. Upon acknowledgment in writing by the executive 
director confirming achievement of final restoration, the permittee 
shall accomplish closure of the area in accordance with §331.86 of 
this title (relating to Closure). 
(g) Amendment of restoration table values. After an appro­
priate effort has been made to achieve restoration in accordance with 
the requirements of subsection (a) of this section, the permittee may 
cease restoration operations, reduce bleed and request that the restora­
tion table be amended. With the request for amendment, the permittee 
shall submit the results of three consecutive sample sets taken at a mini­
mum of 30-day intervals from all production area baseline wells used in 
determining the restoration table to verify current water quality. Stabi­
lization sampling may commence 60 days after cessation of restoration 
operations. The permittee shall notify the executive director of his or 
her intent to cease restoration operations and reduce the bleed 30 days 
prior to implementing these steps. The permittee shall submit an ap­
plication for an amendment to the restoration table within 120 days of 
receipt of authorization from the executive director to cease restoration 
operations and reduce the bleed. 
(1) In determining whether the restoration table should be 
amended, the commission will consider the following items addressed 
in the request: 
(A) uses for which the groundwater in the production 
area was suitable at baseline water quality levels; 
(B) actual existing use of groundwater in the production 
area prior to and during mining; 
(C) potential future use of groundwater of baseline 
quality and of proposed restoration quality; 
(D) the effort made by the permittee to restore the 
groundwater to baseline; 
(E) technology available to restore groundwater for par­
ticular parameters; 
(F) the ability of existing technology to restore ground­
water to baseline quality in the area under consideration; 
(G) the cost of further restoration efforts; 
(H) the consumption of groundwater resources during 
further restoration; and 
(I) the harmful effects of levels of particular parameter. 
(2) The commission may amend the restoration table if it 
finds that: 
(A) reasonable restoration efforts have been under­
taken, giving consideration to the factors listed in paragraph (1) of this 
subsection; 
(B) the values for the parameters describing water qual­
ity have stabilized for a period of one year; 
(C) the formation water present in the exempted portion 
of the aquifer would be suitable for any use to which it was reasonably 
suited prior to mining; and 
(D) further restoration efforts would consume energy, 
water, or other natural resources of the state without providing a corre­
sponding benefit to the  state.  
(3) If the restoration table is amended, restoration sampling 
shall commence and proceed as described in subsection (f) of this sec­
tion, except the stability period shall be for a period of two years un­
less the owner or operator can demonstrate through modeling or other 
means that a period of less than two years is appropriate for a demon­
stration of stability. 
(4) If the request for an amendment of the restoration table 
values is not granted, the permittee shall restart restoration efforts. 
This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency’s 
legal authority. 
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SUBCHAPTER I. FINANCIAL RESPONSIBIL­
ITY 
30 TAC §331.143 
STATUTORY AUTHORITY 
The amendment is adopted under Texas Water Code (TWC), 
§5.103, concerning Rules, and §5.105, concerning General Pol­
icy, which authorize the commission to adopt rules necessary 
to carry out its powers and duties under the TWC and other 
laws of the state. The amendment is also adopted under TWC, 
§27.019, which requires the commission to adopt rules reason­
ably required for the performance of duties and functions under 
the Injection Well Act; and §27.0513, which requires the commis­
sion to establish rules for procedural, application and technical 
requirements for production area authorizations. 
The adopted amendment implements Senate Bill 1604 and 
House Bill 3838, 80th Legislature, 2007; and TWC, §27.023 
and §27.0513. 
§331.143. Cost Estimate for Plugging and Abandonment and Aquifer 
Restoration. 
(a) The owner or operator must prepare a written estimate, in 
current dollars, of the cost of: 
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(1) plugging the well(s) in accordance with the plugging 
and abandonment plan as specified in this chapter; and 
(2) aquifer restoration for each production area authoriza­
tion. 
(b) Cost Estimates. 
(1) The cost estimates required under subsection (a)(1) 
of this section must take into account all costs related to plugging 
and abandonment in accordance with the applicable requirements of 
§331.46 of this title (relating Closure Standards) and the requirements 
of §331.86 of this title (relating to Closure). 
(2) The cost estimate required under subsection (a)(2) of 
this section must take into account all costs related to aquifer restora­
tion. 
(c) During the operating life of the facility, the owner or oper­
ator must keep at the facility the latest cost estimates for plugging and 
abandonment and for aquifer restoration prepared in accordance with 
subsection (a) of this section. 
(d) On or before December 31st of each year, the owner or op­
erator shall review and update as necessary the written estimate of the 
cost of plugging all wells and the cost of aquifer restoration to account 
for changes in costs exclusive of the inflation adjustment required un­
der §37.131 of this title (relating to Annual Inflation Adjustments to 
Closure Cost Estimates). This update shall be submitted to the execu­
tive director no later than January 31st of each year. 
This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency’s 
legal authority. 
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SUBCHAPTER M. REQUIREMENTS FOR 
EXISTING WELLS USED FOR DEVELOPMENT 
OF CLASS III UIC WELL APPLICATIONS 
30 TAC §§331.220 - 331.225 
STATUTORY AUTHORITY 
The new sections are adopted under Texas Water Code (TWC), 
§5.103, concerning Rules, and §5.105, concerning General Pol­
icy, which authorize the commission to adopt rules necessary to 
carry out its powers and duties under the TWC and other laws 
of the state. The new sections are also adopted under TWC, 
§27.019, which requires the commission to adopt rules reason­
ably required for the performance of duties and functions under 
the Injection Well Act; and §27.0513, which requires the commis­
sion to establish rules for procedural, application and technical 
requirements for production area authorizations. 
The adopted new sections implement Senate Bill 1604 and 
House Bill 3838, 80th Legislature, 2007; and TWC, §27.023 
and §27.0513. 
§331.221. Registration of Wells. 
(a) All wells described in §331.220 of this title (relating to Ap­
plicability) that are completed prior to submission of an application for 
a Class III injection well area permit must be registered with the Texas 
Commission on Environmental Quality within 30 days of completion 
of casing and development of the well and prior to submission of such 
an application. All wells described in §331.220 of this title that are 
completed after submission of such an application must be registered 
within 30 days of well completion. 
(b) Registration of wells described in §331.220 of this title 
shall be completed on forms provided by the executive director. The 
owner or operator of any well to be registered shall provide the follow­
ing information for each well: 
(1) a unique, site-specific, designation for the well; 
(2) the location of the well on a map; 
(3) latitude and longitude of the well, with datum specified; 
(4) the depth of the well; 
(5) construction, completion and casing information on the 
well; 
(6) the identification of the operator of the well; 
(7) the identification of the landowner for the property on 
which the well is located; 
(8) water level data; and 
(9) identification of the groundwater conservation district 
in which the well is located, if applicable. 
(c) The owner or operator of a well registered under this sub­
chapter must maintain mechanical integrity of the well. A well regis­
tered under this subchapter shall be cased and cemented so as to not 
cause or allow the movement of fluid that would result in the pollution 
of an underground source of drinking water or fresh water. No injec­
tion may be authorized into a well registered under this subchapter. 
(d) Any well, registered in accordance with the requirements 
of this subchapter, that is not subsequently authorized under a Class III 
injection well area permit in accordance with §331.222 of this title (re­
lating to Conversion of Registered Wells to Class III Wells), shall be 
plugged and abandoned in a manner that prohibits the movement of flu­
ids into underground sources of drinking water or fresh water. Within 
30 days of permit issuance, the permittee shall submit a certification to 
the executive director that the well has been plugged and abandoned in 
accordance with the requirements of this subsection. A permitee may 
submit a request to the executive director for an extension of time for 
completion of plugging and abandonment required under this subsec­
tion. Any request for an extension under this subsection must provide 
reasonable justification for the extension. 
(e) The registration of a well under this subchapter is not sub­
ject to the commission permitting, public notice, and hearing require­
ments, until such time as it is converted to a Class III well in accordance 
with §331.222 of this title. 
This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency’s 
legal authority. 
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CHAPTER 336. RADIOACTIVE SUBSTANCE 
RULES 
The Texas Commission on Environmental Quality (TCEQ, 
agency or commission) adopts amended §§336.1, 336.101, 
336.103, 336.105, 336.107, 336.1105, 336.1109, 336.1113, 
336.1125, and 336.1235. The commission adopts new 
§§336.114, 336.208, 336.210, 336.1301, 336.1303, 336.1305, 
336.1307, 336.1309, 336.1311, 336.1313, 336.1315, and 
336.1317. 
Sections 336.1, 336.210, 336.1105, 336.1125, 336.1235, 
336.1303, 336.1305, 336.1307, 336.1309, 336.1311, 336.1315, 
and 336.1317 are adopted with changes to the proposed text 
and will be republished. Sections 336.101, 336.103, 336.105, 
336.107, 336.114, 336.208, 336.1109, 336.1113, 336.1301, and 
336.1313 are adopted without changes to  the proposed text as  
published in the September 5, 2008, issue of the Texas Register 
(33 TexReg 7487)  and will  not  be  republished. 
BACKGROUND AND SUMMARY OF THE FACTUAL BASIS 
FOR THE ADOPTED RULES 
The changes adopted to this chapter are part of a larger adoption 
to revise the commission’s radiation control and underground in­
jection control (UIC) rules. The purpose of this rulemaking is to 
implement the remaining portions of Senate Bill (SB) 1604, 80th 
Legislature, 2007, its amendments to Texas Health and Safety 
Code (THSC), Chapter 401 (also known as the Texas Radia­
tion Control Act (TRCA)), and House Bill (HB) 3838, 80th Leg­
islature, 2007. This rulemaking incorporates new provisions for 
notice and contested case hearing opportunities related to Pro­
duction Area Authorizations and UIC Area Permits, financial as­
surance requirements, and new state fees on gross receipts as­
sociated with the radioactive waste disposal. HB 3838 specifi ­
cally addresses the period between uranium exploration, which 
is regulated by the Railroad Commission of Texas (RRC), and 
permitting of injection wells for in situ uranium mining, which is 
regulated by TCEQ. HB 3838 requires TCEQ to establish a reg­
istration program for exploration wells permitted by the RRC that 
are used for development of the UIC area permit application. In 
response to a previous petition for rulemaking, the commission 
has also directed staff to review, seek stakeholder input on, and 
recommend revision of commission rules related to in situ ura­
nium recovery. The adopted amendments to Chapter 336 es­
tablish the qualifications and duties of the radiation safety officer 
(RSO) and establish requirements for emergency plans for re­
sponding to radioactive material releases; establish financial as­
surance requirements for licensees for source material recovery, 
by-product material disposal, and radioactive waste storage and 
processing; establish application fees for radioactive materials 
licenses; establish fees for the disposal of low-level radioactive 
waste; and clarify requirements that apply to source material re­
covery and by-product material disposal. 
The commission specifically invited public comments on new 
Subchapter N for the establishment of rates to be charged for 
low-level radioactive waste disposal fees, and regarding whether 
the opportunity for a contested case hearing before the State Of­
fice of Administrative Hearings should be available to provide a 
proposal for decision to be considered by the commission to es­
tablish the maximum disposal rates by rule. The commission 
received many comments in response to these issues and they 
are addressed in the RESPONSE TO COMMENTS section of 
the preamble. 
Corresponding rulemaking is published in this issue of the Texas 
Register concerning 30 TAC Chapters 37, 39, 55, 305, and 331. 
SECTION BY SECTION DISCUSSION 
The commission adopts the amendment to §336.1, Scope and 
General Provisions, to correct typographical errors. In particu­
lar, Texas Mining and Reclamation Association (TMRA) noted 
that the abbreviation for picocuries per gram is "pCi/g" and not 
"PCi/G" as shown in §336.1(f)(3), and this was corrected in the 
adopted amendments. 
The commission adopts the amendment to §336.101(a) to 
include fees for commercial disposal of radioactive material, 
including fees for compact waste disposal as provided in THSC, 
§401.245. The commission also adopts the amendment to 
§336.101(b)(2) to spell out the acronym CFR (Code of Federal 
Regulations). 
The commission adopts the amendment to establish various 
application fees for amendment and renewal of licenses under 
Chapter 336. The current rules do not address the applicable 
fee for all types of applications under Chapter 336. Under 
THSC, §401.301 and §401.412, the commission may assess 
and collect a fee for each application in an amount  sufficient 
to recover reasonable costs to administer its authority under 
THSC, Chapter 401. 
The commission adopts §336.103(d) to establish an applica­
tion fee of $50,000 for a major amendment of a license issued 
under Chapter 336, Subchapter H, Licensing Requirements for 
Near-Surface Land Disposal of Low-Level Radioactive Waste. 
The commission determined that this application fee amount was 
sufficient to recover the cost to administer a major amendment 
of a license under Subchapter H. 
The commission adopts §336.103(e) to establish an application 
fee of $300,000 for renewal of a license issued under Subchapter 
H. The commission determined that this application fee amount 
was sufficient to recover the cost to administer the renewal of a 
license under Subchapter H. 
The commission adopts §336.103(f) to implement THSC, 
§401.2445, which requires a compact waste disposal facility 
license holder to remit to the commission 5% of the gross 
receipts from compact waste received at the compact waste 
disposal facility and any federal facility waste received at the 
federal facility waste disposal facility. Payments should be made 
within 30 days of the end of each quarter. 
The commission adopts §336.103(g) to implement THSC, 
§401.244, which requires compact waste disposal facility li­
cense holders to remit directly to the host county 5% of the 
gross receipts from compact waste received at the compact 
waste disposal facility and any federal facility waste received at 
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the federal facility waste disposal facility. Payments should be 
made within 30 days of the end of each quarter. 
The commission adopts the amendment to §336.105(c) to es­
tablish an application fee of $10,000 for major amendment of 
a license issued under Chapter 336, Subchapter L, Licensing of 
Source Material Recovery and By-Product Material Disposal Fa­
cilities, and Subchapter M, Licensing of Radioactive Substances 
Processing and Storage Facilities. The commission determined 
that this application fee amount was sufficient to recover the cost 
to administer a major amendment of a license under Subchapter 
The
L. 
 commission adopts the amendment to §336.105(d) to estab­
lish an application fee of $35,000 for renewal of a license issued 
under Subchapters L and M. The commission determined that 
this application fee amount was sufficient to recover the cost to 
administer the renewal of a license under Subchapters L and M. 
The commission adopts the amendment to §336.105(e) to ref­
erence the applicable fee schedules for holders of licenses is­
sued under Subchapters L and M, upon permanent cessation of 
all disposal activities and approval of the final decommissioning 
plan. The commission determined that the current applicable fee 
schedules were appropriate for those licenses under Subchap­
ters L and M to recover the administrative cost. 
The commission adopts the amendment to §336.105(f) to im­
plement THSC, §401.301(f) to provide for cost recovery for any 
application for a license issued under Chapter 336. 
The commission adopts §336.105(h) to provide an additional 5% 
annual fee assessed under §336.105(b) to be deposited to the 
perpetual care account, a dedicated general revenue fund. This 
provision is adopted to implement THSC, §401.301(d). 
The commission adopts §336.105(i) to implement THSC, 
§401.271(1), which requires the holder of a license authorizing 
disposal of a radioactive substance from other persons to remit 
to the commission 5% of the holder’s gross receipts received 
from disposal operations under a license. The Comptroller’s 
office requested the commission collect the 5% of the holder’s 
gross receipts and deposit it into the General Revenue account. 
Section 336.105(i) does not apply to the disposal of low-level 
radioactive waste, neither compact waste nor federal facility 
waste. 
The commission adopts §336.105(j) to implement THSC, 
§401.271(2), which requires the holder of a license authorizing 
disposal of a radioactive substance from other persons to remit 
directly to the host county 5% of the gross receipts. The remis­
sion to the host county under this subsection does not apply to 
disposal of low-level radioactive waste, neither compact waste 
nor federal facility waste. 
The commission adopts the amendment to §336.107(a) to re­
quire that payment for annual fees shall be due on or before 
October 31st of each year. Section 336.107(b) is adopted as 
amended to provide that annual fees may be prorated for a pe­
riod less than 12 months to accommodate the due date estab­
lished in §336.107(a). 
The commission adopts new §336.114, Fee For Fixed Nuclear 
Facilities, to implement THSC, §401.302, which requires an an­
nual fee from the operator of each nuclear reactor or other fixed 
nuclear facility in the state that uses special nuclear material. 
The amount of fees collected may not exceed the actual ex­
penses that arise from emergency planning and implementation 
and environmental surveillance activities. 
The commission adopts new §336.208, Radiation Safety Officer, 
to include requirements for RSO qualifications and duties. This 
rule language is taken from 25 TAC §289.202 and was inadver­
tently left out in the SB 1604 Implementation Phase I Rulemaking 
(Rule Project Number 2007-028-336-PR). New §336.208 estab­
lishes the minimum qualifications for an RSO for all licenses un­
der Chapter 336. 
The commission adopts new §336.210, Emergency Plan for Re­
sponding to a Release, to include requirements for emergency 
plans. This rule language is taken from 25 TAC §289.202 and 
was inadvertently left out in the SB 1604 Implementation Phase 
I Rulemaking. New §336.210 establishes the requirements for 
emergency planning for all licenses under Chapter 336. 
The commission adopts the amendment to §336.1105, Defini­
tions, by clarifying the definitions of "Surface Impoundments" 
and "Uranium Recovery"; adding definitions for "By-Product Ma­
terial Disposal Cell," "By-Product Material Pond," "In situ leach," 
and "In situ recovery"; modifying and adding language to the 
definition of "Operation"; and adding definitions for "Reclama­
tion" and "Restoration." These changes are made in an effort 
to clearly differentiate between conventional and in situ uranium 
recovery and to specify that reclamation and restoration are de­
commissioning activities. In response to comments from TMRA 
and Mesteña Uranium, L.L.C., the proposed definition for "clo­
sure" was modified so that it could be used for either by-prod­
uct material production alone or in combination with by-product 
material disposal. The definition for "reclamation plan" was ex­
panded to include in situ recovery facilities and by-product ma­
terial disposal facilities. A definition for "decommissioning plan" 
was added to clarify its meaning and to link it to the definition 
of "decommission" in §336.2(30). Finally, the definition for "Ura­
nium Recovery" was modified to demonstrate the equivalency 
of the term "uranium milling" used by the United States Nuclear 
Regulatory Commission (NRC) by dropping the phrase "source 
material recovery" and adding the phrase "and as it pertains to 
uranium ore only." Definitions were also renumbered due to the 
addition of the new definition. 
The commission adopts the amendment to §336.1109, General 
Requirements for the Issuance of Specific Licenses, to eliminate 
the language for RSO qualifications and refer to §336.208 for 
that information. This allows the consolidation of RSO require­
ments to one section in the rules that apply to all licenses under 
Chapter 336. 
The commission adopts the amendment to §336.1113, Specific 
Terms and Conditions of Licenses, by adding new paragraph 
(4) to require submission of written reports after certain spills 
or releases. This change ensures that the licensee reports on a 
spill and includes information about location, cause, corrective 
steps, and schedule for remediation. 
The commission adopts the amendment to §336.1125, Financial 
Assurance Requirements, by replacing the terms "financial 
security" to "financial assurance," and "security arrangements" 
to "financial assurance mechanism." These adopted changes 
would ensure that they are consistent with the terminology 
used in Chapter 37, Financial Assurance. The commission also 
adopts the amendment to §336.1125 by adding the phrase, 
"injection operations into a production area" to the actions that 
are prohibited before the establishment of financial assurance 
mechanism and adding language that would require the licensee 
or applicant to calculate restoration financial assurance amount 
using certain data. This adopted change would ensure that 
financial assurance is provided prior to any injection operations 
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and that the licensee uses the correct data when calculating 
financial assurance for restoration. 
The commission adopts §336.1125(d) - (i) to establish require­
ments for financial assurance. The commission adopts these 
new subsections to provide that financial assurance mecha­
nisms submitted to comply with the requirements of Subchapter 
L must meet the requirements of Chapter 37, Subchapter T. 
The commission’s financial assurance requirements are con­
solidated in Chapter 37 and establish specific requirements for 
the type of financial assurance mechanisms and the wording for 
specific financial assurance instruments. Clarifying language 
has been added since proposal in order to distinguish between 
certain financial assurance mechanisms that have been sub­
mitted to the Department of State Health Services. Due to the 
complexity of changing the financial assurance that was pro­
vided to the Department of State Health Services complicated 
by the tightening of credit markets that would likely provide fi ­
nancial assurance mechanisms, additional time has been given 
to those licensees currently using performance bonds since they 
will not be acceptable under Chapter 37, Subchapter T and will 
ultimately need to be converted to another mechanism. Chapter 
37, Subchapter T allows the use of payment bonds but does not 
allow performance bonds. Licensees using financial assurance 
mechanisms other than performance bonds will have until June 
1, 2009 to provide mechanisms that meet all requirements of 
Chapter 37, Subchapter T. Adopted subsection (i) provides that 
existing licensees currently using performance bonds who do 
not choose to provide a new financial assurance mechanism 
meeting the requirements of Chapter 37, Subchapter T must 
make certain changes to those performance bonds by June 
1, 2009 relating to the change in regulatory authority from 
the Department of State Health Services to TCEQ. Addition­
ally, they must replace performance bonds with mechanisms 
meeting the requirements of Chapter 37, Subchapter T by 
March 31, 2010. The commission believes that this provides 
a suitable amount of time for licensees to make arrangements 
for submission of financial assurance mechanisms that are 
in compliance with commission requirements. In response to 
comments, §336.1125(e) was revised to be consistent with 
THSC, §401.305(b). 
The commission adopts the amendment to §336.1235, Finan­
cial Assurance for Storage and Processing, to establish finan­
cial assurance requirements for facilities licensed under Sub­
chapter M. Decommissioning and financial assurance for facil­
ities licensed under Subchapter M are required under the pro­
visions of Chapter 336, Subchapter G, Decommissioning Stan­
dards. Financial assurance mechanisms must be provided in 
accordance with Chapter 37, Subchapter T, Financial Assurance 
for Radioactive Substances and Aquifer Restoration. New li­
censees must provide acceptable financial assurance 60 days 
prior to receipt or possession of radioactive substances. Existing 
licensees must provide acceptable financial assurance meeting 
the requirements of Chapter 37, Subchapter T by June 1, 2009. 
In addition, once financial assurance is established, a licensee 
must provide a cost estimate report annually to allow review of 
cost estimates for decommissioning and submit additional finan­
cial assurance to reflect any increase in the cost estimate. In 
response to comment, the proposed provision prohibiting the 
use of "self-insurance" has been deleted to eliminate confusion 
about the use of a parent company guarantee or financial test. 
Under Chapter 37, Subchapter T, a license for the storage and 
processing of radioactive waste authorized under Chapter 336, 
Subchapter M may use a parent company guarantee or finan­
cial test. And, all financial assurance required under Chapter 
336, Subchapter M must comply with the requirements of Chap­
ter 37. 
The commission adopts new Subchapter N to establish fees 
for low-level radioactive waste disposal. The primary purpose 
of the rulemaking is to implement HB 1567, 78th Legislature, 
2003, SB 1604, 80th Legislature, 2007, and its amendments to 
THSC, Chapter 401, also known as the TRCA. THSC, §401.245 
requires the commission to adopt and periodically revise rules 
for compact waste disposal fees according to a schedule based 
on the projected volume of waste received, the projected an­
nual volume of waste, the relative hazard presented by types of 
waste, and various costs associated with the operating, main­
taining and closing of the waste disposal facility. Subchapter N 
of these rules sets up the process for the submission of a rate 
application by the licensee to establish maximum disposal rates 
for low-level radioactive waste disposal. Under this process, the 
licensee submits a rate application to the executive director for 
review. The executive director reviews the rate application and 
recommends a final rate to the  commission.  In evaluating a pro­
posed rate, the commission uses methods used by the Public 
Utility Commission of Texas (PUC) under Texas Utilities Code, 
§§36.051, 36.052, and 36.053, to the extent practicable. The 
application process is subject to review and participation by the 
rate payers, the generators of low-level radioactive waste sub­
ject to the Texas compact. A waste generator may request an 
opportunity for a contested case hearing on the maximum dis­
posal rate. After the conclusion of a hearing on a rate, the com­
mission would consider a proposal for decision and establish the 
maximum rates that would be the basis of an expedited commis­
sion rulemaking setting the final rate schedule in rule. If the rate 
application is uncontested, the executive director would use the 
recommended rate as the basis for setting the final rate sched­
ule in a rule adopted by the commission. The process provided 
in Subchapter N provides an application process, with an op­
portunity for a contested case hearing, followed by an expedited 
rulemaking. 
The commission adopts new §336.1301, Purpose and Scope, to 
establish the procedures the commission will use to determine 
the disposal rate component subject to waste disposed under 
the provisions of the Texas Low-Level Radioactive Waste Dis­
posal Compact. This disposal rate component does not include 
any surcharges, importation fees, or any other fees that may be 
assessed to waste from other entities that is contracted for dis­
posal under the provisions of the Texas Low-Level Radioactive 
Waste Disposal Compact. 
The commission adopts new §336.1303, Definitions, to estab­
lish definitions for Subchapter N. Section 336.1303 implements 
THSC, §401.246(b). These definitions are consistent with the 
terms used by the PUC under Texas Utilities Code, §§36.051, 
36.052, and 36.053. In response to public comments, the com­
mission adds one new definition - "allowable expenses" to clar­
ify which expenses can be added to invested capital. In addi­
tion, the commission renames the proposed "capital investment" 
to "invested capital" in response to comment and to be consis­
tent with terms used in the PUC rules, and adds additional lan­
guage to "reasonable rate of return" to clarify that the calcula­
tion is based on an after-tax amount. In addition, concerning the 
term "generator," the commission has clarified that the Compact 
Commission has the authority to accept other states’ low-level 
radioactive waste, as provided in THSC, Chapter 403. 
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The commission adopts new §336.1305, Commission Powers, 
to implement the commission’s jurisdiction to establish rates 
charged by the compact waste disposal license holder in ac­
cordance with THSC, §401.245(b). The commission adopts 
new §336.1305(a) to provide that in establishing the rates, 
the commission ensures they are fair, just, reasonable, and 
sufficient. The commission adopts new §336.1305(b) to provide 
methods by which the commission may arrive at the objective of 
prescribing and authorizing fair, just, reasonable, and sufficient 
rates. In response to public comments, the commission adds 
and adopts a new §336.1305(c) to provide that the licensee 
bears the burden of proof in showing that  a proposed  rate is  
just and reasonable. Due to the addition of this subsection, the 
commission renumbers the remaining subsections, accordingly. 
The commission adopts new §336.1305(d) to provide that the 
commission may refer a request for a contested case hearing 
to the State Office of Administrative Hearings on the establish­
ment of a rate under Subchapter N. The commission adopts 
new §336.1305(e) to provide that the commission holds audit 
authority over the licensee in pursuant to THSC, §401.272. 
The commission adopts new §336.1305(f) to provide that the 
commission shall establish, by rule, the maximum disposal 
rate and schedule. The commission adopts new §336.1305(g) 
to provide that the commission may delegate the authority to 
establish the rate under Subchapter N to the executive director 
if the application is not contested. On an uncontested rate 
matter, the executive director uses the recommended rate as 
the basis for setting the final rate schedule in a rule adopted by 
the commission. The commission adopts new §336.1305(h) to 
provide that the executive director may initiate revision to the 
maximum disposal rate when there is good cause, subject to no­
tice and opportunity for a contested case hearing. In response 
to public comments, the commission added and adopts new 
§336.1305(h) to provide that a waste generator may request the 
executive director initiate a revision to the maximum disposal 
rate under new §336.1305(h). 
The commission adopts new §336.1307, Factors Considered 
for Maximum Disposal Rates, which provides factors that must 
be considered in establishing maximum disposal rates. In re­
sponse to public comments, the commission revises and adopts 
new §336.1307(1), which provides that the maximum disposal 
rate should be sufficient to allow the licensee to recover only 
allowable expenses. This provision is adopted to implement 
THSC, §401.246(a)(1). In response to public comments, the 
commission eliminates the proposed new §336.1307(2) and 
renumbers the remaining subsections accordingly. The elimi­
nation of this subsection was made as a result of the changes 
made in new §336.1307(1) and the expanded definition of "Al­
lowable expenses." The commission adopts new §336.1307(2) 
to establish that the maximum disposal rate is sufficient to pro­
vide for an amount to fund local public projects as required under 
THSC, §401.244. This provision is adopted to implement THSC, 
§401.246(a)(3). The commission adopts new §336.1307(3) to 
establish that the maximum disposal rate is sufficient to provide 
for a reasonable rate of return to invested capital in the compact 
waste disposal facility. This provision is adopted to implement 
THSC, §401.246(a)(4). In response to public comments, the 
commission adds additional language to clarify which classes of 
capital shall be considered to determine the reasonable rate of 
return on invested capital. New §336.1307(4) establishes that 
the maximum disposal rate is sufficient to provide for an amount 
necessary to pay the fees required by rule or statute, financial 
assurance for the facility, and reimburse the commission for the 
resident inspectors as required under THSC, §401.206. This 
provision is adopted to implement THSC, §401.246(a)(5). 
The commission adopts new §336.1309, Initial Determination of 
Rates and Fees, to establish the procedures for  filing a rate ap­
plication package by the licensee. The commission adopts new 
§336.1309(a) to provide that the licensee shall file an applica­
tion with the commission to establish an initial maximum disposal 
rate. The application for the initial maximum disposal rate will in­
clude all the required documents, and the licensee’s revenue re­
quirements. The application will consider all five factors as spec­
ified in §336.1307. In response to public comments, the commis­
sion adds language that the licensee shall also file with the appli­
cation a proposed reasonable rate of return on invested capital. 
New §336.1309(a)(1) provides that the licensee shall submit a 
rate filing application package in accordance with the applica­
tion prescribed by the executive director. New §336.1309(a)(2) 
provides that the executive director shall review the application 
and recommend a maximum disposal rate to the commission 
for approval. The rule will also allow the executive director to 
request additional information during the review process. New 
§336.1309(a)(3) provides that the licensee shall notify all known 
customers that will ship or deliver waste to the disposal facility 
that will submit an application for the initial maximum disposal 
rate. The notice will be provided by any method directed by the 
executive director. New §336.1309(a)(4) provides that the exec­
utive director shall maintain a website available to the public to 
monitor the status of the application. In addition, the executive 
director shall provide notice by publication in the Texas Register. 
The commission adopts new §336.1309(b) to provide that the 
commission will establish the initial maximum disposal rate after 
the notices in §336.1309(c) of this section and the opportunity 
for a contested case hearing have been made. This will ensure 
that the waste generators and those affected by this subchapter 
are given an opportunity to request a contested case hearing. In 
response to public comments, the commission adds additional 
language to clarify that only the executive director, licensee or a 
waste generator has a right to a contested case hearing. After 
establishing the initial maximum disposal rates under this sec­
tion, the commission set the rates by rule as provided in new 
§336.1305(f). In response to public comments, the commission 
adds and adopts new §336.1309(c), which provides that a waste 
generator that requested a contested case hearing must pro­
vide certain information from each signatory generator. In re­
sponse to public comments, the commission adds and adopts 
new §336.1309(d), which provides that waste generators may 
initiate a request for contested case hearing by filing individually 
rather than by joint requests. Due to the addition of §336.1309(c) 
and (d), the commission renumbers the remaining subsections, 
accordingly. The commission adopts new §336.1309(e), which 
provides that the commission shall determine the factors neces­
sary to calculate the inflation, volume, and extraordinary volume 
adjustments. In response to public comments, the commission 
adds and adopts new §336.1309(f), which provides a true-up 
mechanism for the licensee to determine whether the initial in­
terim rates were sufficient to cover the actual cost of the waste 
disposal. New §336.1309(g) is added since proposal to clarify 
that the maximum disposal rates determined by the commission 
under Subchapter N provide the basis for the rate schedule that 
is adopted by rule. 
The commission adopts new §336.1311, Revisions to Maximum 
Disposal Rates, to establish the procedures for determining max­
imum disposal rates to comply with THSC, §§401.245, 401.246 
and 401.247 and to be consistent, to the extent practicable, with 
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the process used by the PUC under the Texas Utilities Code, 
§§36.051, 36.052, and 36.053. The commission adopts new 
§336.1311(a), which provides the procedure for determining the 
maximum disposal rates that a licensee may charge waste gen­
erators. The commission adopts new §336.1311(b), which es­
tablishes that initially, the maximum disposal rate shall be the 
initial rates established pursuant to §336.1309. The commission 
adopts new §336.1311(c), which provides the maximum disposal 
rates shall be adjusted in January of each year. The commission 
adopts new §336.1311(d), which establishes procedures for the 
licensee to file for revisions to the maximum disposal rates. In 
response to public comments, the commission adds the term 
"application" to the subsection for clarification. In addition, the 
commission adds language to clarify that the licensee may file 
for a revision to the maximum disposal rates due to changes in 
the licensee’s revenue requirements. An application for a re­
vision is subject to the same process and opportunities for con­
tested case hearing as an application for the initial disposal rates. 
The commission adopts new §336.1311(e), which establishes 
that an application for revisions to the maximum disposal rate 
must comply with the requirements of §336.1309(a) and (b) of 
Subchapter N. In response to public comments, the commission 
adds language for clarification that when considering revisions 
to maximum disposal rates allowable expenses will only include 
the licensee’s known and measurable test year expenses. The 
commission adopts new §336.1311(f), which establishes that a 
licensee must provide notice to its customers concurrent with the 
filing of an application, as consistent with §336.1309(a)(3), for 
revisions to the maximum disposal rate, including inflation and 
volume adjustments. 
The commission adopts new §336.1313, Extraordinary Volume 
Adjustment, to establish the procedures for determining an extra­
ordinary volume adjustment to be considered for disposal of non-
routine, large volumes of waste, such as components of a nu­
clear power reactor. The commission adopts new §336.1313(a) 
to provide a method for establishing the extraordinary volume ad­
justment. The commission adopts new §336.1313(b) to provide 
a method for subsequent calculation of the volume adjustment. 
The commission adopts new §336.1315, Revenue Statements 
and Consideration of Payment to Affiliate, to establish the pro­
cedures for revenue statements and fees to implement THSC, 
§§401.245, 401.246, and 401.247 and to establish the criteria for 
consideration of payments to affiliates. The commission adopts 
new §336.1315(a) for the licensee of a compact waste facility 
to file the audited financial statement showing its gross operat­
ing revenue for the preceding calendar year for determination of 
the waste disposal fee. The commission determined that an au­
dited financial statement showing gross operating revenue is re­
quired to calculate the waste disposal fee as described in THSC, 
§401.246(a). The licensee shall also include a validation of pay­
ments made in §336.103(f) and (g) of Subchapter B. In response 
to public comments, the month of March was changed to April 
to provide the licensee sufficient time to complete the audited 
financial statements. In addition, the commission adds new lan­
guage that the licensee shall provide a statement to reflect the 
licensee’s revenues and allowable expenses for the previous 
year. 
The commission adopts new §336.1315(b) to establish the ac­
ceptable form of an audited financial statement. It must be pre­
pared in accordance with Generally Accepted Accounting Princi­
ples (GAAP) and audited by a Certified Public Accounting (CPA) 
firm. The licensee will also include the Auditor’s Report from 
the CPA indicating an "unqualified" opinion of the licensee’s fi ­
nancial statements. In response to public comments, the com­
mission adds and adopts new §336.1315(c) for the licensee to 
provide an audited cost statement of all investment and operat­
ing cost for the preceding calendar year. In response to public 
comments, the commission adds and adopts new §336.1315(d) 
for the licensee to provide all revenues and costs upon request 
by the executive director to evaluate whether revision of the dis­
posal rates under §336.1305 may be necessary. 
In response to public comments, the commission adds and 
adopts new §336.1315(e) - (i) to establish the criteria for con­
sideration of payments to affiliates. The new subsections are 
consistent with PUC under Texas Utilities Code, §36.058, (Con­
sideration of Payment to Affiliate). The commission adds and 
adopts new §336.1315(e) to establish the allowable expenses 
and capital cost acceptable for payment to affiliates of the 
licensee. The commission adds and adopts new §336.1315(f) 
to establish that the commission must issue a finding as to what 
extent the payments to affiliates are deemed as reasonable and 
necessary for each item or class of items. The commission 
adds and adopts new §336.1315(g) to provide that a finding 
must include a specific finding of the reasonableness and 
necessity of each item or class of item allowed and that a price 
charged to the licensee is not higher than prices charged by 
the supplying affiliate for the same item or class of items to 
others. The commission adds and adopts new §336.1315(h) 
to provide for the commission to determine whether the affiliate 
transaction based on the conditions and circumstances are 
reasonably comparable to quantity, terms, date of contract, and 
place of delivery, and allow for appropriate differences based 
on that determination. The commission adds and adopts new 
§336.1315(i) to provide the commission the ability to determine 
a reasonable level of the affiliate expense if it finds that an 
affiliate expense for the test period is unreasonable. 
The commission adopts new §336.1317, Contracted Disposal 
Rates, to establish the procedures for determining contracted 
disposal rates. The commission adopts new §336.1317(a) to al­
low the licensee to contract with any person to provide a contract 
disposal rate that is lower than the maximum disposal rate. The 
commission adopts new §336.1317(b) to provide a mechanism 
for commission approval of a contract or contract amendment. 
In response to public comments, the commission adds the word 
"unreasonable" to this section to clarify that a contract disposal 
rate must not result in unreasonable discrimination between gen­
erators for the same services provided by the licensee. 
FINAL REGULATORY IMPACT ANALYSIS DETERMINATION 
The commission adopts the rulemaking action under the reg­
ulatory analysis requirements of Texas Government Code, 
§2001.0225, and determined that the action is not subject 
to §2001.0225 because it does not meet the definition of "a 
major environmental rule" as defined in the statute. "A major 
environmental rule" means a rule, the specific intent of which, 
is to protect the environment or reduce risks to human health 
from environmental exposure and that may adversely affect in a 
material way the economy, a sector of the economy, productivity, 
competition, jobs, the environment, or the public health and 
safety of the state or a sector of the state. The rulemaking 
amends Chapter 336 for the regulation of radioactive materials. 
The rulemaking to Chapter 336 establishes the qualifications 
and duties of the RSO and radiation safety committee, es­
tablishes requirements for emergency plans for responding to 
releases, establishes application fees for radioactive materials 
licenses, establishes fees for the disposal of low-level radioac­
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tive waste, and clarifies requirements that apply to source 
material recovery and by-product disposal. The rulemaking 
does not adversely affect in a material way the economy, a 
sector of the economy, productivity, competition, jobs, the 
environment, or the public health and safety of the state or a 
sector of the state. The adopted rules for the RSO, radiation 
safety committee, and emergency plans are requirements that 
already applied to the licensing programs at the Department of 
State Health Services, but were inadvertently omitted from the 
rules transferred from the department during the Phase 1 rule-
making implementing SB 1604. Additional amendments clarify 
requirements in Subchapter L that apply to source material 
recovery or by-product disposal. While these rules do address 
application fees and waste disposal fees, the commission 
does not anticipate that the new fees will adversely affect in 
a material way the economy, productivity, competition, or jobs 
because costs associated with license application fees or waste 
disposal fees would be passed on to the various customers of 
the licensee or waste generators. The rulemaking action also 
amends application requirements for these licensing programs 
in Chapter 305, amends technical requirements for injection 
wells and other wells for in situ uranium recovery in Chapter 
331, amends financial assurance requirements in Chapter 37, 
amends public notice requirements in Chapter 39, and amends 
public participation requirements in Chapter 55. 
Furthermore, the rulemaking action does not meet any of the 
four applicability requirements listed in Texas Government Code, 
§2001.0225(a). Texas Government Code, §2001.0225 only ap­
plies to a major environmental rule, the result of which is to: 1) 
exceed a standard set by federal law, unless the rule is specifi ­
cally required by state law; 2) exceed an express requirement of 
state law, unless the rule is specifically required by federal law; 
3) exceed a requirement of a delegation agreement or contract 
between the state and an agency or representative of the fed­
eral government to implement a state and federal program; or 
4) adopt a rule solely under the general powers of the agency 
instead of under a specific state law. The rulemaking action 
does not exceed a standard set by federal law, an express re­
quirement of state law, a requirement of a delegation agreement, 
nor does it adopt a rule solely under the general powers of the 
agency. 
THSC, Chapter 401, authorizes the commission to regulate 
the disposal of most radioactive substances in Texas. THSC, 
§§401.051, 401.103, 401.104, and 401.412 authorize the com­
mission to adopt rules for the control of sources of radiation 
and the licensing of the disposal of radioactive substances. In 
addition, the State of Texas is an "Agreement State" authorized 
by the NRC to administer a radiation control program under the 
Atomic Energy Act of 1954, as amended (Atomic Energy Act). 
The adopted rules are compatible with federal law. 
The adopted rules do not exceed an express requirement of 
state law. THSC, Chapter 401, establishes general require­
ments, including requirements for fees, for the licensing and 
disposal of radioactive substances, source material recovery, 
and commercial radioactive substances storage and processing. 
THSC, §401.245 requires the commission to adopt compact 
waste disposal fees by rule. The purpose of the rulemaking 
is to implement statutory requirements consistent with recent 
amendments to THSC, Chapter 401, as provided in SB 1604 
and HB 1567. 
The adopted rules are compatible with a requirement of a dele­
gation agreement or contract between the state and an agency 
of the federal government. The State of Texas has been desig­
nated as an "Agreement State" by the NRC under the authority 
of the Atomic Energy Act. The Atomic Energy Act requires that 
the NRC find that the state radiation control program is compat­
ible with the NRC requirements for the regulation of radioactive 
materials and is adequate to protect health and safety. Under 
the Agreement Between the United States Nuclear Regulatory 
Commission and the State of Texas for Discontinuance of Cer-
tain Commission Regulatory Authority and Responsibility Within 
the State Pursuant to Section 274 of the Atomic Energy Act of 
1954, as Amended, NRC requirements must be implemented 
to maintain a compatible state program for protection against 
hazards of radiation. The adopted rules are compatible with the 
NRC requirements and the requirements for retaining status as 
an "Agreement State." 
These rules are adopted under specific authority of the THSC, 
Chapter 401. THSC, §§401.051, 401.103, 401.104, 401.245, 
and 401.412 authorize the commission to adopt rules for the con­
trol of sources of radiation and the licensing of the disposal of ra­
dioactive substances. The commission invited public comment 
on the Draft Regulatory Impact Analysis Determination. No com­
ments were received. 
TAKINGS IMPACT ASSESSMENT 
The commission evaluated these rules and performed a pre­
liminary assessment under the Private Real Property Rights 
Preservation Act, Texas Government Code, Chapter 2007. The 
commission’s preliminary assessment is that implementation 
of these adopted rules would not constitute a taking of real 
property. 
The purpose of these rules is to implement changes to the TRCA 
required by SB 1604, 80th Legislature, 2007 and HB 1567, 78th 
Legislature, 2003 for the licensing of by-product material, recov­
ery of source material, commercial radioactive substances pro­
cessing and storage, and low-level radioactive waste disposal; 
as well as fee setting for the disposal of low-level radioactive 
waste. The adopted rules to Chapter 336 would substantially 
advance this purpose by establishing the requirements for the 
licenses that are subject to the transfer of jurisdiction under SB 
1604 or changes in HB 1567 and establishing the rate-setting 
process for the assessment of fees for the disposal of low-level 
radioactive waste under HB 1567. 
Promulgation and enforcement of these adopted rules would be 
neither a statutory nor a constitutional taking of private real prop­
erty. The adopted rules do not affect a landowner’s rights in pri­
vate real property because this rulemaking action does not con­
stitutionally burden, nor restrict or limit, the owner’s right to prop­
erty and reduce its  value by 25%  or  more  beyond  which would  
otherwise exist in the absence of the regulations. The adopted 
rules address licensing and fee requirements and do not affect 
real property. The adopted rules would affect those who choose 
to conduct licensed radioactive materials activities under Chap­
ter 336 or those who generate and dispose low-level radioactive. 
Therefore, the adopted rules do not affect real property in a man­
ner that is different than would have been affected without these 
revisions. 
CONSISTENCY WITH THE COASTAL MANAGEMENT PRO­
GRAM 
The commission invited public comment regarding the consis­
tency with the coastal management program during the public 
comment period. No comments were received on the coastal 
management program. 
ADOPTED RULES March 6, 2009 34 TexReg 1693 
PUBLIC COMMENT 
The commission held a public hearing on September 16, 2008. 
The public comment period closed on October 6, 2008. The 
commission received comments from Advocates for Responsi­
ble Disposal in Texas (ARDT), Entergy, Mesteña Uranium, LLC 
(Mesteña), Lone Star Chapter of the Sierra Club (Sierra Club), 
South Texas Project (STP), Texas Mining and Reclamation As­
sociation (TMRA), URI, Inc. (URI), Hance Scarborough, LLP on 
behalf of Waste Control Specialists LLC (WCS), and one individ­
ual. 
RESPONSE TO COMMENTS 
General 
TMRA commented on §336.1(f)(3) pointing out that the abbrevi­
ation for picocuries per gram is "pCi/g" and not "PCi/G." 
The radioactivity concentration units shown in the proposed rules 
have been revised to reflect the correct abbreviations for pic­
ocuries per gram. 
Radioactive Substance Fees 
Mesteña and TMRA commented on §336.105(a)(4), which re­
lates to the amounts of various fees involved with new applica­
tions, stating that fees should be justified and equal the cost to 
conduct a review and appear to be excessive. 
The commission assumes this comment refers to §336.105(b)(4) 
rather than §336.105(a)(4). No changes were proposed to the 
application fees in §336.105(a)(4) or §336.105(b)(4) as part of 
this rulemaking. Section 336.105(b)(4) was part of the SB 1604 
Implementation Phase I and became effective on February 28, 
2008. The application fees reflect the anticipated costs for com­
mission action on a new application. No changes were made in 
response to this comment. 
Mesteña and TMRA commented on §336.105(a)(7) asking for 
clarification on the word "noncontiguous." 
The commission assumes this comment refers to §336.105(b)(7) 
since there is no §336.105(a)(7). The meaning of noncontiguous 
is the same as the Webster dictionary definition - (1) not being in 
actual contact; (2) not touching along a boundary or a point. No 
changes were proposed to §336.105(b)(7) as part of this rule-
making. Section 336.105(b)(7) was part of the SB 1604 Imple­
mentation Phase I and became effective on February 28, 2008. 
Source material licenses with noncontiguous facilities such as 
uranium mines in two different locations are subject to a higher 
annual fee. No changes were made in response to this com­
ment. 
Mesteña and TMRA commented on §336.105(a)(9) which 
relates to the fees proposed in §336.105(a)(7) and the com­
menter’s perception of "double-dipping." 
The commission assumes this comment refers to §336.105(b)(9) 
since there is no §336.105(a)(9). No changes were pro­
posed to §336.105(b)(9) as part of this rulemaking. Section 
§336.105(b)(9) was part of the SB 1604 Implementation 
Phase I and became effective on February 28, 2008. Section 
336.105(b)(4) lists the annual fees charged for facilities reg­
ulated under Subchapter L. Section 336.105(b)(7) identifies 
two classes of noncontiguous facilities added to a license for 
which the annual fee is increased by 25%. This 25% increase 
would cover the additional annual administrative costs to the 
agency for review and regulation of a larger licensed uranium 
recovery operation. Section 336.105(b)(9) adds a one-time fee 
of $28,658 for an in situ wellfield on noncontiguous property 
to cover the one-time license amendment review costs. No 
changes were made in response to this comment. 
Sierra Club suggested higher fees for a major amendment for 
Subchapter L or Subchapter M, since they could involve very 
complicated analysis given the nature of the waste. Sierra Club 
suggested adding language which would state that an applica­
tion for a major amendment of a license issued under Subchap­
ter L or M of Chapter 336 be accompanied by an application fee 
of $25,000. 
The commission does not agree with this comment. The com­
mission believes that an application fee of $10,000 is appropriate 
to recover the commission’s cost  for a  major amendment.  Ad­
ditionally, a provision already exists in §336.105(f) which allows 
the commission to assess and collect additional fees from the ap­
plicant to recover costs such as costs that exceed the $10,000 
application fee. No changes were made in response to this com­
ment. 
General Licensing 
Mesteña and TMRA commented on §336.208(a)(2) which re­
lates to the experience requirement for a RSO. Both commenters 
suggested that an additional phrase be added to §336.208(a)(2) 
that would read "working with radiation detection and measure­
ment equipment and have an understanding of the uranium re­
covery process" consistent with NRC Regulatory Guide 8.30. 
The commission does not agree with this comment. Section 
336.208(a)(2) is written to describe general requirements for all 
RSOs for TCEQ radioactive material licenses, not just RSOs at 
uranium recovery facilities. The commission agrees that an RSO 
should have specific knowledge and expertise related to the ac­
tivity actually authorized in a radioactive material license. It is 
presumed that the one year of relevant experience working un­
der the direct supervision of the RSO at a uranium or mineral 
extraction/recovery, radioactive waste processing, or radioactive 
waste or by-product material disposal facility would include the 
use of radiation detection and measurement equipment, among 
other radiologically related activities involved with such work. If 
specific training requirements warrant identification based on the 
type of activities authorized in a license, the commission will, 
and has, listed additional requirements for an RSO in individ­
ual licenses. Thus, it was not considered necessary to list in 
rule all activities that would comprise the desired suite of work 
experience (e.g., air sampling, both occupational and environ­
mental; bioassay program; radiation survey/detection program 
in operational areas and at restricted or controlled area bound­
aries; conduct of a personnel dosimetry program; radon monitor­
ing program; records management; determination of committed 
effective dose equivalent from monitoring data; calculation of to­
tal effective dose equivalent for workers; etc.). No changes were 
made in response to this comment. 
Licensing of Source Material Recovery and By-Product Material 
Disposal Facilities 
Mesteña and TMRA commented on §336.1105 which relates to 
definitions for the terms "closure," "closure plan," "reclamation," 
"reclamation plan," restoration," and "decommissioning plan," 
which is not defined. The commenters suggested that the 
definitions of the listed terms are internally inconsistent. For 
instance, "reclamation" appears consistent with "closure," but 
"reclamation plan" appears to pertain only to disposal areas. 
TMRA commented that the definition of closure in Chapter 37 
is broader in scope. TMRA also commented that "restoration" 
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is limited to groundwater cleanup which is excluded from any 
financial assurance requirements as proposed in §37.9040. 
The definitions for "closure" and "reclamation plan" in §336.1105 
have been modified to clarify the differences between in situ re­
covery and by-product material disposal facilities. An "/or" has 
been added to the definition of "closure" to indicate the use of the 
term for either by-product material production alone or in com­
bination with by-product disposal. The definition for "reclama­
tion plan" has been expanded to include the use of reclamation 
plan for in situ recovery facilities as well as by-product  mate­
rial disposal facilities. A definition for "decommissioning plan" 
has been added in §336.1105 to clarify its meaning and to link 
it to the definition of "decommission" in §336.2(29). The defini­
tion of closure in Chapter 37, Subchapter T is broader than the 
definition in Chapter 336, Subchapter L, because Chapter 37, 
Subchapter T covers financial assurance requirements for vari­
ous closure activities for various Chapter 336 licensed activities 
requiring financial assurance, and not just closure as required 
under Subchapter L of Chapter 336. 
Mesteña and TMRA commented about the need to include "tho­
rium" in the definition of uranium recovery in §336.1105(36). 
The commission does not agree with this comment. This defini­
tion is meant specifically and  narrowly for  "Uranium Recovery" 
and to demonstrate  the equivalency of the term "uranium milling" 
used by the NRC. For that purpose, the phrase "source material 
recovery" was dropped from the definition and the phrase ". . . 
and as it pertains to uranium ore only . . ." was added to the first 
sentence in the definition. 
Mesteña, TMRA, and URI commented about aquifer restoration 
and financial security as explained in §336.1125(a)(3), and how 
it is inconsistent with §37.9040. 
The commenters may have reviewed an earlier version of the 
proposed rules in Chapter 37 prior to Texas Register publication 
as the proposed rule in §37.9040, as published, did not exclude 
aquifer restoration. Section 336.1125(a)(3) as proposed is con­
sistent with Subchapter L for uranium recovery. Aquifer restora­
tion of in situ uranium recovery facility is a component of closure, 
and financial assurance for closure, including aquifer restoration 
is required. No changes were made in response to this com­
ment. 
TMRA and URI commented that in §336.1125(a)(3) the TCEQ 
should avoid using the issuance of a production area authoriza­
tion as the occasion to set or approve the form or amount of 
financial assurance to be provided by a permittee. TMRA and 
URI suggested revising §336.1125(a)(3) to remove reference to 
the production area. 
The commission does not agree with this comment. The 
commission notes that in accordance with proposed new 
§305.49(b)(6), Additional Contents of Application for an Injection 
Well Permit, an application for a production area authorization 
shall be submitted with and  contain a cost estimate for aquifer 
restoration and well plugging and abandonment. The com­
mission intends that the cost estimate for aquifer restoration 
be included as part of an application for a production area 
authorization under Chapter 331. The requirement to maintain 
financial assurance for aquifer restoration based on those cost 
estimates is required under the radioactive material licensing 
rules in Subchapter L of Chapter 336. As part of preparing 
an application for a production area authorization, the owner 
or operator has completed detailed work on delineating the 
ore-body to be mined (both in terms of depth and area), installed 
required monitor wells, and investigated and identified the 
aquifer characteristics of the production zone for determination 
of Class III well spacing, at least on an initial basis. Thus, the 
development of the production area authorization application is 
the appropriate time to determine the cost estimates for aquifer 
restoration of the proposed production area. Furthermore, any 
decision to pursue mining (and obtaining the necessary produc­
tion area authorization) is based on economic considerations, 
and the cost required for plugging and abandonment of all 
wells and for aquifer restoration certainly must be included in 
any economic analysis. The commission realizes that these 
cost estimates will be adjusted over time. Submission of these 
estimates in  an application for  a production area authorization  
provides the commission the opportunity to review and com­
ment on the factors taken into consideration to estimate these 
costs as part of the application process. For example, factors 
such as required pore volumes, flare factors, effective porosity 
of the production zone, pumping and electrical costs, water 
treatment and disposal costs, and laboratory analytical costs 
all are factors to be considered regarding the cost of aquifer 
restoration. If a permittee believes that it will be too difficult 
to establish a cost estimate for restoring an entire production 
area up front as part of the application of the production area 
authorization, the permittee should consider reducing the size 
of the production area. In any case, as required under proposed 
new §305.49(b)(6), these estimates must be included in an 
application for a production area authorization. In addition, as 
part of an application, these cost estimates would be available 
for review by the public and subject to public comment. 
TMRA further commented that the term "injection operations" be 
used as opposed to "injection of mining fluid" to more fully de­
scribe the subsurface emplacement of fluids and therefore har­
monize with §331.2(51). 
The commission agrees with this comment and has changed 
the reference from "injection of mining fluid" to "injection oper­
ations" for consistency with other rule provisions. Therefore, 
§336.1125(a) has been revised to reflect this change. 
Mesteña, TMRA, and URI commented on a conflict between 
§336.1125(d), which requires a licensee to take into account total 
costs resulting from the hiring of a third-party contractor to per­
form decommissioning work in establishing financial assurance 
mechanisms, and §331.143, which requires an owner or oper­
ator to prepare a financial assurance estimate for well plugging 
based on the point in the facility’s operating life when plugging 
and abandonment is the most expensive. 
The commission does not agree with this comment. Respon­
sibility for financial assurance for plugging and abandonment of 
wells is required for an UIC control permit under Chapter 331 and 
is not a radioactive material licensing requirement under Chap­
ter 336. Because the NRC considers aquifer restoration as part 
of  the closure  and decommissioning of an in situ uranium  recov­
ery facility, financial assurance for aquifer restoration must be 
included as part of the licensing requirements to maintain com­
patibility with the NRC. Financial assurance for aquifer restora­
tion is a requirement for a radioactive material license for in situ 
recovery of uranium under Subchapter L of Chapter 336. How­
ever, the initial cost estimate for aquifer restoration of an individ­
ual production area will be included as part of an application for 
a production area authorization. Subsequent annual review of 
the financial assurance and cost estimates is required for the ra­
dioactive material license under §336.1125(f). No changes were 
made in response to this comment. 
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Mesteña, TMRA, and URI commented that financial assurance 
in §336.1125(e) should be payable to the State of Texas, not the 
State of Texas Perpetual Care Account. 
The commission agrees in part with this comment. THSC, 
§401.305(b), states, in part, that money received by the com­
mission shall be deposited to the credit of the perpetual care 
account. Therefore, §336.1125(e) has been revised to be 
consistent with the statute. 
TMRA and URI supported the scope of the proposed 
§336.1125(f) annual review. The term "performance" includes 
and is preferable to the term "completion" to describe the legal 
obligation. The text should make clear that the amount of finan­
cial assurance required at any given time does not exceed that 
required to pay for third-party performance of the outstanding 
closure obligations under the license under the closure plan 
at any given time. TMRA and URI further commented that 
§336.1125(f) should be revised as follows: "The licensee’s 
financial assurance mechanism and the underlying cost esti­
mates will be reviewed annually by the agency to assure that 
sufficient funds are available for performance of the licensee’s 
outstanding decommissioning and reclamation obligations un­
der the license in the manner set out in the plan if the work had 
to be performed by an independent  contractor. . . ."  
The commission does not agree with the comment. Financial 
assurance in an amount  sufficient to complete the closure of 
the facilities is required. The financial assurance and underly­
ing cost estimates should be reviewed annually to determine if 
the amount continues to be sufficient to complete the closure 
based on an assumption  that  the closure  work  is  performed  by  
an independent contractor. No changes were made in response 
to the comment. 
Licensing of Radioactive Substances Processing and Storage 
Facilities 
WCS commented that proposed §336.1235 would restrict the 
ability to use "self-insurance, or any arrangement that essen­
tially constitutes self-insurance" in satisfaction of financial as­
surance requirements. This restriction implements an NRC fi ­
nancial assurance requirement found at 40 CFR §61.62(g) es­
tablished for the disposal of radioactive waste. This restrictive 
requirement should not be imposed in the commission’s licens­
ing programs where the use of financial test and corporate guar­
antee mechanisms is expressly permitted. This language may 
create ambiguity, even though it is clear that financial test and 
corporate guarantee mechanisms are available for licensees in 
the commission’s storage and processing programs. Proposed 
§336.1235(d) may wrongly be interpreted to limit the use of such 
beneficial arrangements with the government and impose addi­
tional unwarranted public costs. For these reasons, WCS sug­
gested §336.1235(d) be deleted or at a minimum clarified. 
The commission agrees in part and disagrees in part with this 
comment. Section 336.1235(d) has been deleted to avoid con­
fusion about the use of a parent company guarantee or finan­
cial test as an acceptable form of financial assurance and the 
rest of the section has been renumbered. The parent company 
guarantee or financial test may be used for financial assurance 
for a radioactive material license for a radioactive waste storage 
and processing facility authorized under Subchapter M of Chap­
ter 336. The deletion of proposed §336.1235(d) does not mean 
that other arrangements, such as contracts with a state or fed­
eral agency, provide an acceptable form of financial assurance. 
Under adopted §336.1235(d), financial assurance required for a 
license under Subchapter M of Chapter 336 must comply with 
the requirements of Chapter 37, Subchapter T. 
Sierra Club commented that §336.1235(f) contains a potential 
loophole since the Waste Control Specialists by-product mate­
rial license was issued by TCEQ, not by the Department of State 
Health Services. Sierra Club suggested clarifying language be 
added to state licenses with financial assurance mechanisms is­
sued prior to September 1, 2008, including those issued to meet 
the requirements of the Texas Department of State Health Ser­
vices, must submit a replacement mechanism(s). 
Existing licensees must provide acceptable financial assurance 
meeting the requirements of Chapter 37, Subchapter T by June 
1, 2009. The license issued to Waste Control Specialists for by-
product material disposal was under Chapter 336, Subchapter L, 
not Subchapter M which is for licensing of storage and process­
ing of radioactive waste, and financial assurance for by-product 
material disposal is addressed in §336.1125(f) and (i). The com­
mission has not issued any new licenses under Subchapter M. 
The license issued to Waste Control Specialists for storage and 
processing was issued at the Department of State Health Ser­
vices under the rules governing them at the time. No changes 
were made in response to this comment. 
Fees for Low-Level Radioactive Waste Disposal 
General 
ARDT commented that a rate application should be subject to an 
opportunity for a contested case hearing. Entergy commented 
that it supports the provisions that allow for the opportunity for a 
contested case hearing and believes it is very important to pro­
vide generators with the ability to conduct discovery and examine 
witness on a rate application. STP commented that it is important 
for nuclear facilities subject to the Texas Low-Level Radioactive 
Waste Disposal Compact to have an opportunity to request a 
contested case hearing on a rate application. STP commented 
that an application process subject to opportunity for a contested 
case hearing is needed to test the veracity of information and as­
sumptions used to establish a rate. Sierra Club was supportive 
of the nuclear industry’s position concerning the right to a con­
tested case hearing when determining the maximum disposal 
rates. Sierra Club generally supported that the provisions in the 
PUC’s regulations for rate cases should be applied in the TCEQ 
regulations when establishing the maximum disposal rates. 
The commission agrees with the comments. Fairness and trans­
parency of the process dictate that the rate setting be subjected 
to an application process where the executive director can re­
view submitted information, request additional information, and 
that the ratepayers have an opportunity for a contested case 
hearing on the application. THSC, §401.245(b) does require 
that the commission establish waste disposal fees by rule. The 
process provided in Subchapter N integrates these necessary 
components into an application process, with an opportunity for 
a contested  case hearing, followed by an expedited rulemaking. 
Under the process established in Chapter 336, Subchapter N, 
the licensee submits an application to establish initial maximum 
disposal rates. The executive director reviews the application 
with the ability to seek additional information on the application 
from the licensee and recommends a rate to the commission. 
The executive director provides notice with an opportunity  for a  
contested case hearing on the rate. If the rate is uncontested, 
the executive director would proceed with rulemaking to estab­
lish the recommended rate in rule for final adoption by the com­
mission. If the matter is contested, the executive director would 
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refer the application to the State Office of Administrative Hear­
ing for a hearing on the rate application. At the conclusion of 
the hearing, the commission would consider the administrative 
law judge’s proposal and the evidentiary record. The commis­
sion would order the executive director to initiate an expedited 
rulemaking on a rate based on the commission’s decision on the 
contested rate application. The rate would be final when adopted 
by  rule  by  the commission.  The same process  would be  used for  
any subsequent revision of the rate. No changes were made in 
response to this comment. 
Definitions 
ARDT and WCS suggested that a definition of "Allowable ex­
penses" be added to the rules because it is one of the com­
ponents for determining cost service (or revenue requirements) 
upon which disposal rates are based. This clarifies that the max­
imum disposal rates will only be based on the actual costs of 
disposal. ARDT and WCS stated that the definition should apply 
to services rendered to "generators" rather than to the "public." 
WCS further stated that the "allowable expenses" for depreci­
ation, and a cap on other expenses (advertising, contributions 
and donations) should be defined as stated in the PUC Rule, 16 
TAC §25.231(b). 
The commission agrees with these comments. The definition 
of "Allowable expenses," consistent with the PUC’s definition of 
"Allowable expenses" in 16 TAC §25.231(b), has been added to 
the rule which outlines what components to consider for deter­
mining the cost service upon which the disposal rates are based. 
The definition also defines depreciation to be computed on a 
straight-line basis with the option that other method of deprecia­
tion  may be used where  it  is more equitable to recover the cost 
of the facility, and the cap of three-tenths of one percent (0.3%) 
maximum of gross receipts. The commission has added the term 
"gross receipts" for further clarification in §336.1303(1)(f). 
WCS commented that "Allowable expenses" include "reason­
able and necessary rate case expenses." However, ARDT did 
not agree with inclusion of rate case expenses in the proposed 
definition for "Allowable expense." WCS believed that regulated 
entities may incur rate-making expenses should there be any 
disputes to recover those costs. WCS commented that the rate 
case expenses in a PUC proceeding are recoverable and are 
amortized over a very short period. 
Although the decision was made to not add the specific term "rate  
case expenses" in the definition of "allowable expenses," there is 
not an implied prohibition for an applicant to seek reimbursement 
of rate case expenses in the rate setting proceeding. Rather, 
specific issues related to allowable expenses are intended to be 
addressed in the rate setting process. No change was made in 
response to this comment. 
ARDT and WCS recognized the authority under the Texas Low-
Level Radioactive Waste Disposal Compact. Therefore, they 
suggested that the definition of "generator" be clarified to include 
generators in states other than Texas and Vermont in the event 
that the Compact Commission allows low-level radioactive waste 
to be accepted at the compact site from other states. The pur­
pose of the clarification is to ensure that waste generated outside 
of Texas or Vermont and disposed of at the compact site is sub­
ject to the same maximum disposal rates as waste generated in 
Texas and Vermont, and to ensure that the maximum disposal 
rates reflect the actual volume of waste. 
The definition of "generator" was changed to clarify that the Com­
pact Commission has the authority to accept other states’ low-
level radioactive waste, as provided in THSC, Chapter 403. Un­
der the terms of the compact, new states can be added as party 
states to the compact or the Compact Commission can approve 
a contract for the importation of waste into the host state for dis­
posal. Specifically, the definition was revised to include "and is 
subject to the compact." These rules establish procedures the 
commission will use to determine a disposal rate which may only 
be a component of a Compact Commission disposal rate under 
the provisions of the Texas Low-Level Radioactive Waste Dis­
posal Compact. The disposal rate subject to these rules does 
not include any surcharges, importation fees, or any other fees 
that may be assessed to waste from other entities that is con­
tracted for disposal under the provisions of the Texas Low-Level 
Radioactive Waste Disposal Compact. 
ARDT and WCS suggested that the proposed definition "Capital 
investment" be changed to "Invested capital" which is consis­
tent with the term most often used in the THSC, Chapter 401. 
ARDT supports the proposed definition of the term whether it is 
named "Capital investment" or "Invested capital," as it provides 
maximum flexibility to determine the costs for inclusion in the dis­
posal rate base. 
The commission agrees with the comments. The definition "Cap­
ital investment" was renamed as "Invested capital" which is con­
sistent with the THSC, Chapter 401, and 16 TAC §25.231(c)(2). 
In addition, the commission added the word "accumulated" to 
depreciation within the definition of "Invested capital," which is 
consistent with 16 TAC §25.231(c)(2). 
WCS commented that the definition "Invested capital" should be 
expanded to include working capital allowances, certain adjust­
ments for intangible assets (regulatory assets and customer de­
posits), construction work in progress, self-insurance reserve ac­
counts, permits, and post-test year adjustments for known and 
measurable rate case additions or decreases. WCS stated that 
the definition should allow for "known and measurable" adjust­
ments to invested capital to ensure that the maximum disposal 
rates will be reasonable for the effective period of time. ARDT 
opposed the expanded definition of "Invested capital" and sup­
ported the language originally proposed as "Capital investment." 
Although the decision was made to not add the illustrative list in 
the definition of "invested capital," there is not an implied exclu­
sion of those possible cost components in the rate setting pro­
ceeding. Rather, specific issues related to recoverable costs as 
"invested capital" are  intended to be addressed in the  rate  setting  
process. No change was made in response to this comment. 
An individual suggested that the term "Reasonable rate of re­
turn" should include additional language to clarify that the rate 
of return be on an "after-tax" basis. The individual stated that 
investors evaluate all investments on an "after-tax" basis and 
identify all the risk factors to determine which investment pro­
vides the biggest return. Therefore, TCEQ should calculate the 
"reasonable rate of return" on invested capital on an "after-tax" 
basis. This will ensure that the licensee will have sufficient funds 
to meet its working capital needs and environmental obligations, 
such as monitoring, cleanup, and restoration. 
The commission agrees with the comment. The definition "Rea­
sonable rate of return" was modified to clarify that the calculation 
should be on an "after-tax" basis.  
ARDT suggested that curies be deleted from the definition of 
"Relative hazard" in order to limit the ability of the licensee to im­
pose an additional surcharge based on curies. ARDT stated that 
maximum disposal rates are a more useful measure of hazard 
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than curies, and measuring hazard by dose rate encompasses 
the same risk factors. The ability to charge for curies would al­
low increased costs disproportionably without consideration of 
the radiotoxicity over the numerous isotopes to be shipped to the 
compact facility. Thus, maximum disposal rates based on both 
dose rate and on curies was tantamount to allowing the licensee 
to charge two or more times for essentially the same risk factor. 
WCS agreed with the definition of "Relative hazard" as proposed 
with the distinction that relative hazard be based on curies. 
The commission does not agree with revision of the definition of 
"Relative hazard." The term "Relative hazard" is used in THSC, 
§401.245 as one of the criteria to establish Compact waste dis­
posal fees. In determining relative hazard, the commission is re­
quired to consider the radioactive, physical, and chemical prop­
erties of each type of low-level radioactive waste. Dose rate does 
not necessarily encompass the same risk factors as the total ra­
dioactivity of the waste in curies; that is, dose rate and curies 
are not the same. Limits on the total number of curies are spec­
ified in the license because the total radioactivity of the waste 
impacts the performance assessment of the waste disposal fa­
cility. Further, basing the fees solely on dose rate rather than the 
total radioactivity of the waste as well as dose rate may dispro­
portionately impact some small generators. No changes were 
made in response to this comment. 
ARDT suggested that the proposed definition "Revenue require­
ment" be modified to include the name change of "Capital in­
vestment" to "Invested capital," and "Allowable expenses." WCS 
agreed with this proposed change. 
The commission agrees with the comments. The definition "Rev­
enue requirement" was modified to reflect the new term "Allow­
able expenses" and the renamed term "Invested capital." 
Commission Powers 
WCS suggested changing the term "leasehold" to "real property." 
WCS stated that leasehold is one type of real property interest 
that a licensee may own. By using the term "real property" in­
stead would be more encompassing which includes all types of 
real property interest that a licensee may obtain. 
The commission agrees with this comment. The term "lease­
hold" has been changed to "real property" in §336.1305(a). 
ARDT supported the proposed language of §336.1305(b) where 
the "commission may use any standard, formula, method, or the­
ory of valuation reasonably calculated to arrive at the objective of 
prescribing and authorizing fair, just, reasonable, and sufficient 
rates." WCS suggested deleting the proposed language, as it ap­
pears to be in conflict with THSC, §401.246(b), which prescribes 
that the commission shall use the methods used by the PUC. 
The commission partially agrees with the comments. The pro­
posed language is consistent with the general principles of ad­
ministrative law which prohibit a rate from being arbitrary and 
capricious. THSC, §401.246(b) requires the commission to use 
the methods used by the PUC, to the extent practicable, when 
establishing overall revenues, reasonable return, and invested 
capital for the purpose of establishing compact waste disposal 
fees. Because the licensee submits a rate application to the 
commission, the licensee can propose the standard, method, 
theory of valuation calculated to arrive at a fair, just, reasonable 
and sufficient rate. No change was made in response to this 
comment. 
ARDT and WCS commented that §336.1305 should include a 
new subsection stating that the licensee bears the initial burden 
of proving that the disposal rates are reasonable if a rate rule-
making is ordered. The language proposed is consistent with 
the Texas Utilities Code, §36.006. 
The commission agrees with the comments. New §336.1305(c) 
was added to require that the licensee bears the burden of prov­
ing that the disposal rates are reasonable in a contested case 
hearing on a rate application. 
ARDT suggested that §336.1305 include a mechanism to allow 
for a "true-up proceeding" after the initial rate determination. The 
maximum disposal rates should be based on actual costs of a 
test year as opposed to projected costs. Testing the validity of 
projected costs may be futile and could result in rates that do not 
reflect true costs of services, thus requiring subsequent correc­
tive action to align charged rates with actual costs of service. In 
a test year, rates are based on actual costs instead of projected 
costs, and the rate adopted at the end of the test year may be 
adjusted over time based on known and measurable changes. 
The commission agrees with the comment. Section 336.1305(h) 
was amended to include a "true-up proceeding" for revising an 
existing disposal rate. This change will allow a mechanism to 
determine the true cost for the disposal of waste if there is short­
fall or overage in money collected. In addition, the licensee may 
submit an application for a rate revision under §336.1311. 
ARDT proposed that §336.1305 should include a new subsec­
tion that allows the generator the opportunity to initiate a revision 
to the maximum disposal rates if a generator can demonstrate 
to the executive director that good cause exists. Without this 
opportunity, the rules could be interpreted to allow only a rate 
revision if requested by the licensee or if the executive director 
determined a rate revision should be initiated. 
The commission agrees with the comment. The commission has 
added §336.1305(i) to allow a generator the opportunity to initi­
ate a revision to the maximum disposal rates if they can demon­
strate that good cause exists. 
Factors Considered for Maximum Disposal Rates 
ARDT commented that §336.1307 include the ratemaking con­
cept from Texas Utilities Code, §36.201 as a factor in determining 
the maximum disposal rates, which does not allow a rate which 
is automatically adjusted and passes through a change in costs. 
The commission agrees with this comment. THSC, §401.246(b) 
requires the commission to use the methods used by the PUC, to 
the extent practicable, when establishing overall revenues, rea­
sonable return, and invested capital for the purpose of establish­
ing compact waste disposal fees. The ratemaking concepts as 
described in the Texas Utilities Code, §36.201 for the most part 
were incorporated into the various sections of the subchapter. 
ARDT and WCS suggested that the language as previously 
commented on the "Allowable expenses"  be used in lieu of  
§336.1307(1) and (2). The new language should include spe­
cific expenses that are not allowed as "Allowable expenses." 
The commission agrees with the comments. The definition 
"Allowable expenses" was added to the definition section in 
§336.1303, and §336.1307 was revised to include all the disal­
lowable expenses that would not be considered for determining 
the cost service upon which the disposal rates are based. 
This subsection is consistent with the PUC’s rules in 16 TAC 
§25.231(b)(2). 
ARDT and WCS suggested that this §336.1307 include more de­
tails regarding the proper criteria for establishing a reasonable 
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rate of return on invested capital, similar to the language found 
in 16 TAC §25.231(c). WCS further stated that adding the de­
tails would assist the investor to determine whether the return 
on equity for a low-level radioactive waste disposal facility was 
reasonable in terms of the financial risk. This would allow WCS 
to attract venture capital for financing. 
The commission agrees with the comments. The PUC’s require­
ments in 16 TAC §25.231(c) does provide sufficiently detailed 
language to establish proper criteria to determine a reasonable 
rate of return on invested capital. Section 336.1307(3) was re­
vised to include similar language that pertains to reasonable rate 
of return on invested capital. 
Initial Determination of Rates and Fees 
An individual suggested that additional language be added to the 
list of items that would be submitted with an application to estab­
lish the initial waste disposal rate. The individual suggested that 
"a proposed reasonable rate of return on investment" be identi­
fied as basis for the determination of the waste disposal rate. 
The commission agrees with the comment. Section 336.1309(a) 
was modified to include "a proposed reasonable rate of return on 
investment." 
ARDT suggested modifying and adding rule language in 
§336.1309 to provide that generators also have a right to a 
contested case hearing on the licensee’s rate filing application. 
However, WCS commented that the proposed language in 
§336.1309 was not consistent with THSC, §§401.245 - 401.247, 
where it requires the commission to establish the disposal rate 
through the rulemaking process and not through the contested 
case hearing process. 
The commission agrees with the comments to allow for an oppor­
tunity for a contested case hearing on a rate application. How­
ever, the final rate schedule will be established by rule as re­
quired by THSC, §401.245(b). Section 336.1309(b) was modi­
fied and new §336.1309(c) was added in response to the com­
ment to allow the generator, licensee or executive director the 
opportunity for a contested case hearing on the application. The 
executive director reviews the application with the ability to seek 
additional information on the application from the licensee and 
recommends a rate to the commission. The executive director 
provides notice with an opportunity for a contested case hearing 
on the rate. New §336.1309(d) was added to clarify that requests 
for contested case hearings must be filed by individual genera­
tors and cannot be filed jointly. If the rate is uncontested, the 
executive director would proceed to the initiation of a rulemak­
ing to establish  the recommended rate in rule for final adoption 
by the commission. After considering the record in a contested 
rate application, the commission would determine the maximum 
disposal rates and direct the executive director to initiate rule-
making to establish the rates in a schedule set out by rule as 
described in new §336.1309(g). 
ARDT supported rates charged during the test year which are 
temporary or interim rates established by rule of the commission 
that will remain in effect until a final rate is established. However, 
ARDT recommended that the commission require a "true-up pro­
ceeding." It would require the licensee to either refund to the gen­
erators, who paid interim rates, money collected under interim 
rates that is in excess of the rates finally adopted, or authorize 
the licensee to bill the generator a surcharge for the shortfall. In 
both situations, interest would be collected on the refund or billed 
amount at a rate determined by the commission. This "true-up 
proceeding" is consistent with Texas Utilities Code, §36.155, re­
lating to Interim Order Establishing Temporary Rates. 
The commission partially agrees with this comment. Section 
336.1309(f) was amended to include the "true-up proceeding," 
except for the interest collection, in response to the comment. 
This change will allow the licensee a mechanism to determine 
the true cost for  the disposal of waste  if  there is shortfall or re­
fund in money collected. 
Revisions to Maximum Disposal Rates 
An individual suggested that additional language be added to 
§336.1311(c). The individual suggested that "any adjustment 
shall include a review and updated calculation of reasonable rate 
of return on investment after taxes, and shall be based on au­
dited financial statements as required by §336.1315(d)." 
The commission does not agree with the comment. Section 
336.1311(c) allows the commission to adopt a rate schedule 
with automatic adjustments for inflation and extraordinary vol­
ume. If revision of rates are needed because of an updated 
calculation of reasonable rate of return after taxes or because 
of new information provided in audited financial statements, the 
executor director may initiate a rate revision under §336.1305 or 
the licensee may submit an application to revise the rate under 
§336.1311. No change has been made in response to this com­
ment. 
ARDT suggested adding a new subsection to §336.1311 to 
allow the licensee to request revisions to the maximum disposal 
rates based on factors other than the factors enumerated in 
§336.1311(d) as proposed. 
The commission agrees with this comment. New 
§336.1311(d)(3) was added to this section which states that 
"changes in the licensee’s revenue requirements or in any of 
the other factors in §336.1307 of this title (relating to Factors 
Considered for Maximum Disposal Rates) that necessitate a 
change in the licensee’s maximum disposal rates." 
ARDT suggested modifying §336.1311 to require that an appli­
cation to revise the maximum disposal rates which comply with 
§336.1309(b). This modification is to clarify that the genera­
tors have a right to request for a contested case hearing on 
applications to set or revise the initial maximum disposal rate. 
ARDT also suggest adding new language to this section to ad­
dress that "only the licensee’s test year expenses as adjusted 
for known and measurable changes will be considered" for re­
visions to maximum disposal rates. This is consistent with the 
requirements in PUC rules, 16 TAC §25.231(b). 
The commission agrees with this comment. A generator should 
have the same opportunities to participate on an application for 
an initial rate and any subsequent rate revision. The execu­
tive director reviews the application with the ability to seek addi­
tional information on the application from the licensee and rec­
ommends a rate to the commission. The executive director pro­
vides notice with an opportunity for a contested case hearing on 
the rate. If the rate is uncontested, the executive director would 
proceed to rulemaking to establish the recommended rate in rule 
for final adoption by the commission. Section 336.1311(e) has 
been amended in response to this comment. 
WCS suggested amending §336.1311 to define "affected gener­
ators," include procedures for addressing "affected generators," 
and the ability to combine the contested case hearing with the 
rulemaking proceedings. WCS stated that without these sug­
gested changes, the executive director and the licensee would 
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be subjected to substantial resource demands of processing nu­
merous rate revision requests, and increased cost for a con­
tested case hearing and rulemaking proceedings. 
The commission does not agree with this comment. The "af­
fected generators" as defined by WCS is not appropriate in this 
case. Typically, the 10% threshold is useful when the regulated 
entity has numerous customers like those of water and wastewa­
ter utilities. However in this case, there are only a limited number 
of waste generators who may use the services of the compact 
facility. No changes were made in response to this comment. 
Extraordinary Volume Adjustment 
ARDT supported the proposed language for "Extraordinary Vol­
ume Adjustment" in §336.1313. ARDT stated that it would al­
low for an extraordinary volume of waste received to be fac­
tored into the maximum disposal rates as a rate reduction. How­
ever, WCS stated that the TCEQ rules should not include pro­
posed language for extraordinary volume adjustments, as the 
Texas statutes do not speak to those types of adjustments. WCS 
suggested changing the proposed language for "Extraordinary 
Volume Adjustment" to include that any revisions to the maxi­
mum disposal rates for future years be calculated without any 
revenues or cost associated to the extraordinary volume adjust­
ments in a prior year. The proposed changes would still provide 
for the generators to receive a lower price for their disposal of 
their extraordinary volume, while WCS would benefit by not hav­
ing that volume used in any calculation of a revision of the max­
imum disposal rates. 
The commission agrees with the comments to include an extra­
ordinary volume adjustment. THSC, §401.245(b) states that "the 
commission by rule shall adopt and periodically revise compact 
waste disposal fees according to a schedule that is based on the 
projected annual volume of low-level radioactive waste received. 
. . ." Even though Texas statutes do not specifically provide for 
volume discounts, a rate reduction may be appropriate and nec­
essary for large volume shipments. No changes were made in 
response to these comments. 
Revenue Statements 
ARDT and WCS suggested some changes to the proposed 
language for §336.1315 by adding language that the "executive 
director prescribe a reporting form to adequately reflect the li­
censee’s revenues and allowable expenses." This would ensure 
that the interested parties receive the information they need 
(gross receipts and expenses) to review whether WCS’ rates 
are reasonable. In addition, they suggested changing the filing 
date from March to April to ensure that WCS has time to prepare 
an accurate report, and correcting the name of the guidance 
document - "Generally Accepted Accounting Principles." 
The commission agrees with the comments. The additional lan­
guage for a prescribed reporting form will provide additional con­
fidence that executive director will be able to ascertain the cor­
rect dollar amounts as required under the THSC, Chapter 401 
and §336.103(f) and (g), where certain dollar amounts are al­
located to the host county of the compact waste facility and to 
the Texas Comptroller of Public Accounts, for deposit. Sec­
tion 336.1315 has been amended to reflect the changes as re­
quested, the filing dates and the spelling correction. 
An individual suggested that additional language be added to 
§336.1315. The individual suggested that "the licensee shall 
provide an audited cost statement that provides all investment 
and operating costs for the preceding calendar year." In addition, 
he suggested that "all revenues and costs shall be provided by 
the licensee for the commission’s annual evaluation of any ad­
justment in rates as required by §336.1311(c)." 
The commission agrees with the comment. New §336.1315(c) 
and (d)  was added in response to the  comment.  In addition to  the  
required information submitted under §336.1315, the licensee 
must provide any information on revenues and costs when re­
quested by the executive director to determine if revision to the 
disposal rates may be necessary. 
Consideration of Payment to Affiliate 
ARDT and WCS suggested adding a new section which would 
govern payments to affiliates of the licensee. The suggested lan­
guage is from the Texas Utility Code, §36.058 (relating to Con­
sideration of Payment to Affiliate), which governs the recovery 
of payments made to affiliates by an electric utility. They stated 
that having this language in the TCEQ rules would eliminate the 
possibility of TCEQ following the same path that PUC had deal­
ing with recovery of payments to affiliates where they had a great 
deal of litigation for decades. 
The commission agrees with the comment with one exception. 
Because the compact waste disposal license applicant has a 
parent company that may request payment for their services 
from the applicant, special consideration of payments to affiliates 
may be necessary. However, one of the provisions proposed 
in  the comment  allows  the licensee to include the affiliate pay­
ments in the charges to the generators if there is a mechanism 
for making the affiliate charges subject to refund pending the 
commission’s finding. In the case of the disposal rates in ques­
tion, this is not appropriate. The commission does not allow the 
licensee to charge the generators an interim disposal rate un­
til the commission determines the final maximum disposal rate 
as provided in the ratemaking process. In response to the com­
ment, the commission has added new subsections to §336.1315 
which includes similar language found in Texas Utilities Code, 
§36.058 that are consistent with this subchapter and ratemaking 
process. 
Contracted Disposal Rates 
ARDT and WCS suggested adding the word "unreasonable" to 
the filing requirement that a contract with a generator does not re­
sult in "discrimination between generators receiving like and con­
temporaneous service under substantially similar circumstances 
and provides for the recovery of all costs associated with the 
provision of service." They have indicated this is consistent with 
PUC’s practices and with Texas Utilities Code, §36.003 (Just and 
Reasonable Rates). 
The commission agrees with the comment. The word "un­
reasonable" was added before the word "discrimination" in 
§336.1317(b). The general language of the section is consis­
tent with PUC’s requirements under the Texas Utilities Code, 
§36.003, which provided additional clarification. 
SUBCHAPTER A. GENERAL PROVISIONS 
30 TAC §336.1 
STATUTORY AUTHORITY 
The amendment is adopted under Texas Water Code (TWC), 
§5.103, concerning Rules, and §5.105, concerning General Pol­
icy, which authorize the commission to adopt rules necessary to 
carry out its powers and duties under the TWC and other laws of 
the state. The amendment is also adopted under Texas Health 
and Safety Code (THSC), Chapter 401, concerning Radioac­
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tive Materials and Other Sources of Radiation (also known as 
the Texas Radiation Control Act); §401.011, concerning Radia­
tion Control Agency, which authorizes the commission to reg­
ulate and license the disposal of radioactive substances, the 
processing or storage of low-level radioactive waste or natu­
rally occurring radioactive material, the recovery or processing 
of source material, and the processing of by-product material; 
§401.051, concerning Adoption of Rules and Guidelines, which 
authorizes the commission to adopt rules and guidelines relating 
to control of sources of radiation; §401.103, concerning Rules 
and Guidelines for Licensing and Registration, which authorizes 
the commission to adopt rules and guidelines that provide for li­
censing and registration for the control of sources of radiation; 
§401.104, concerning Licensing and Registration rules, which 
requires the commission to provide rules for licensing for the dis­
posal of radioactive substances; §401.202, concerning Regula­
tion of Low-Level Radioactive Waste Disposal, which authorizes 
the commission to regulate commercial processing and disposal 
of low-level radioactive waste; §401.262, concerning Manage­
ment of Certain By-Product Material, which provides the com­
mission authority to regulate by-product storage and processing 
facilities; and §401.412, concerning Commission Licensing Au­
thority, which authorizes the commission to issue licenses for the 
disposal of radioactive substances. 
The adopted amendment implements SB 1604, 80th Legislature, 
2007; THSC, §§401.011, 401.051, 401.103, 401.104, 401.151, 
401.202, 401.262, 401.412, and 401.2625. 
§336.1. Scope and General Provisions. 
(a) Except as otherwise specifically provided, the rules in this 
chapter apply to all persons who dispose of radioactive substances; all 
persons who recover or process source material; and all persons who 
receive radioactive substances from other persons for storage or pro­
cessing. 
(1) However, nothing in these rules shall apply to any per­
son to the extent that person is subject to regulation by the  United States  
Nuclear Regulatory Commission (NRC) or to radioactive material in 
the possession of federal agencies. 
(2) Any United States Department of Energy contractor or 
subcontractor or any NRC contractor or subcontractor of the following 
categories operating within the state, is exempt from the rules in this 
chapter, with the exception of any applicable fee set forth in Subchapter 
B of this chapter (relating to Radioactive Substance Fees), to the ex­
tent that such contractor or subcontractor under his contract receives, 
possesses, uses, transfers, or acquires sources of radiation: 
(A) prime contractors performing work for the United 
States Department of Energy at a United States government-owned or 
controlled site, including the transportation of radioactive material to or 
from the site and the performance of contract services during temporary 
interruptions of transportation; 
(B) prime contractors of the United States Department 
of Energy performing research in or development, manufacture, 
storage, testing, or transportation of atomic weapons or components 
thereof; 
(C) prime contractors of the United States Department 
of Energy using or operating nuclear reactors or other nuclear devices 
in a United States government-owned vehicle or vessel; and 
(D) any other prime contractor or subcontractor of the 
United States Department of Energy or the NRC when the state and the 
NRC jointly determine that: 
(i) the exemption of the prime contractor or subcon­
tractor is authorized by law; and 
(ii) under the terms of the contract or subcontract, 
there is adequate assurance that the work thereunder can be accom­
plished without undue risk to the public health and safety or the envi­
ronment. 
(3) Radioactive material that is physically received from 
the federal government by a non-federal facility is subject to state ju­
risdiction except as provided in paragraph (2) of this subsection. 
(4) The rules of this chapter do not apply to transportation 
of radioactive materials. This provision does not exempt a transporter 
from other applicable requirements. 
(5) The rules in this chapter do not apply to the disposal of 
radiation machines as defined in this subchapter or electronic devices 
that produce non-ionizing radiation. 
(b) Regulation by the State of Texas of source material, by-
product material, and special nuclear material in quantities not suffi ­
cient to form a critical mass is subject to the provisions of the agree­
ment between the State of Texas and the NRC and to 10 Code of Federal 
Regulations Part 150 (10 CFR Part 150) (Exemptions and Continued 
Regulatory Authority in Agreement States and in Offshore Waters Un­
der Section 274). (A copy of the Texas agreement, "Articles of Agree­
ment between the United States Nuclear Regulatory Commission and 
the State of Texas for Discontinuance of Certain Commission Regula­
tory Authority and Responsibility Within the State Pursuant to Section 
274 of the Atomic Energy Act of 1954, as Amended" (Agreement), 
may be obtained from this commission.) Under the Agreement and 
10 CFR Part 150, the NRC retains certain regulatory authorities over 
source material, by-product material, and special nuclear material in 
the State of Texas. Persons in the State of Texas are not exempt from 
the regulatory requirements of the NRC with respect to these retained 
authorities. 
(c)  No person may  receive, possess, use, transfer, or dispose of 
radioactive material, which is subject to the rules in this chapter, in such 
a manner that the standards for protection against radiation prescribed 
in these rules are exceeded. 
(d)  Each person licensed by the commission under this chap­
ter shall confine possession, use, and disposal of licensed radioactive 
material to the locations and purposes authorized in the license. 
(e) No person may cause or allow the release of radioactive 
material, which is subject to the rules in this chapter, to the environment 
in violation of this chapter or of any rule, license, or order of the Texas 
Commission on Environmental Quality (commission). 
(f) No person shall: 
(1) dispose of low-level radioactive waste on site, except as 
authorized under §336.501(b) of this title (relating to Scope and Gen­
eral Provisions); 
(2) receive low-level radioactive waste from other persons 
for the purpose of disposal, except for a person specifically licensed for 
the disposal of low-level radioactive waste; 
(3) dispose of radioactive materials other than low-level ra­
dioactive waste, except for diffuse naturally occurring radioactive ma­
terial waste having concentrations of less than 2,000 picocuries per 
gram (pCi/g) radium-226 or radium-228; 
(4) dispose of radioactive materials from other persons 
other than low-level radioactive waste, except for naturally occurring 
radioactive material waste in accordance with Subchapter K of this 
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chapter (relating to Commercial Disposal of Naturally Occurring 
Radioactive Material Waste from Public Water Systems); 
(5) recover or process source material, except in accor­
dance with Subchapter L of this chapter (relating to Licensing of 
Source Material Recovery and By-Product Material Disposal Facil­
ities); 
(6) store, process, or dispose of by-product material, except 
in accordance with Subchapter L of this chapter; or 
(7) receive radioactive substances from other persons for 
storage or processing, except in accordance with Subchapter M of this 
chapter (relating to Licensing of Radioactive Substances Processing 
and Storage Facilities). 
(g) For the purpose of this chapter, any time the term "low­
level radioactive waste" is used, the provision also applies to accelera­
tor-produced radioactive material. 
This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency’s 
legal authority. 




Director, Environmental Law Division 
Texas Commission on Environmental Quality 
Effective date: March 12, 2009 
Proposal publication date: September 5, 2008 
For further information, please call: (512) 239-6090 
SUBCHAPTER B. RADIOACTIVE 
SUBSTANCE FEES 
30 TAC §§336.101, 336.103, 336.105, 336.107, 336.114 
STATUTORY AUTHORITY 
The amendments and new section are adopted under Texas 
Water Code (TWC), §5.103, concerning Rules, and §5.105, 
concerning General Policy, which authorize the commission to 
adopt rules necessary to carry out its powers and duties under 
the TWC  and other  laws  of  the state. The amendments and new 
section are also adopted under Texas Health and Safety Code 
(THSC), Chapter 401, concerning Radioactive Materials and 
Other Sources of Radiation (also known as the Texas Radiation 
Control Act); §401.011, concerning Radiation Control Agency, 
which authorizes the commission to regulate and license the 
disposal of radioactive substances, the processing or storage 
of low-level radioactive waste or naturally occurring radioactive 
material, the recovery or processing of source material, and the 
processing of by-product material; §401.051, concerning Adop­
tion of Rules and Guidelines, which authorizes the commission 
to adopt rules and guidelines relating to control of sources 
of radiation; §401.103, concerning Rules and Guidelines for 
Licensing and Registration, which authorizes the commission 
to adopt rules and guidelines that provide for licensing and 
registration for the control of sources of radiation; §401.104, 
concerning Licensing and Registration rules, which requires 
the commission to provide rules for licensing for the disposal 
of radioactive substances; §401.202, concerning Regulation of 
Low-Level Radioactive Waste Disposal, which authorizes the 
commission to regulate commercial processing and disposal of 
low-level radioactive waste; §401.262, concerning Management 
of Certain By-Product Material, which provides the commis­
sion authority to regulate by-product storage and processing 
facilities; and §401.412, concerning Commission Licensing 
Authority, which authorizes the commission to issue licenses for 
the disposal of radioactive substances. 
The adopted amendments and new section implement SB 1604, 
80th Legislature, 2007; THSC, §§401.011, 401.051, 401.103, 
401.104, 401.151, 401.202, 401.262, 401.412, and 401.2625. 
This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency’s 
legal authority. 




Director, Environmental Law Division 
Texas Commission on Environmental Quality  
Effective date: March 12, 2009 
Proposal publication date: September 5, 2008 
For further information, please call: (512) 239-6090 
♦ ♦ ♦ 
SUBCHAPTER C. GENERAL LICENSING 
REQUIREMENTS 
30 TAC §336.208, §336.210 
STATUTORY AUTHORITY 
The new sections are adopted under Texas Water Code (TWC), 
§5.103, concerning Rules, and §5.105, concerning General Pol­
icy, which authorize the commission to adopt rules necessary 
to carry out its powers and duties under the TWC and other 
laws of the state. The new sections are also adopted under 
Texas Health and Safety Code (THSC), Chapter 401, concern­
ing Radioactive Materials and Other Sources of Radiation (also 
known as the Texas Radiation Control Act); §401.011, concern­
ing Radiation Control Agency, which authorizes the commission 
to regulate and license the disposal of radioactive substances, 
the processing or storage of low-level radioactive waste or nat­
urally occurring radioactive material, the recovery or processing 
of source material, and the processing of by-product material; 
§401.051, concerning Adoption of Rules and Guidelines, which 
authorizes the commission to adopt rules and guidelines relating 
to control of sources of radiation; §401.103, concerning Rules 
and Guidelines for Licensing and Registration, which authorizes 
the commission to adopt rules and guidelines that provide for li­
censing and registration for the control of sources of radiation; 
§401.104, concerning Licensing and Registration rules, which 
requires the commission to provide rules for licensing for the dis­
posal of radioactive substances; §401.202, concerning Regula­
tion of Low-Level Radioactive Waste Disposal, which authorizes 
the commission to regulate commercial processing and disposal 
of low-level radioactive waste; §401.262, concerning Manage­
ment of Certain By-Product Material, which provides the com­
mission authority to regulate by-product storage and processing 
facilities; and §401.412, concerning Commission Licensing Au­
thority, which authorizes the commission to issue licenses for the 
disposal of radioactive substances. 
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The adopted new sections implement SB 1604, 80th Legislature, 
2007; THSC, §§401.011, 401.051, 401.103, 401.104, 401.151, 
401.202, 401.262, 401.412, and 401.2625. 
§336.210. Emergency Plan for Responding to a Release.  
(a) A new or renewal application for each specific license 
to possess radioactive materials in unsealed form, on foils or plated 
sources, or sealed in glass in excess of the quantities in subsection (e) 
of this section shall contain either: 
(1) an evaluation showing that the maximum dose to a per­
son off-site due to a release of radioactive material would not exceed 1 
rem effective dose equivalent or 5 rems to the thyroid; or 
(2) an emergency plan for responding to a  release  of ra­
dioactive material. 
(b) One or more of the following factors may be used to sup­
port an evaluation submitted in accordance with subsection (a)(1) of 
this section: 
(1) the radioactive material is physically separated so that 
only a portion could be involved in an accident; 
(2) all or part of the radioactive material is not subject to 
release during an accident because of the way it is stored or packaged; 
(3) the release fraction in the respirable size range would 
be lower than the release fraction in subsection (e) of this section due 
to the chemical or physical form of the material; 
(4) the solubility of the radioactive material would reduce 
the dose received; 
(5) facility design or engineered safety features in the facil­
ity would cause the release fraction to be lower than that in subsection 
(e) of this section; 
(6) operating restrictions or procedures would prevent a re­
lease fraction as large as that in subsection (e) of this section; or 
(7) other factors appropriate for the specific facility. 
(c) An emergency plan for responding to a release of radioac­
tive material submitted in accordance with subsection (a)(1) of this sec­
tion shall include the following information. 
(1) Facility description. A brief description of the li­
censee’s facility and area near the site. 
(2) Types of accidents. An identification of each type of 
radioactive materials accident for which protective actions may be 
needed. 
(3) Classification of accidents. A classification system for 
classifying accidents as alerts or site area emergencies. 
(4) Detection of accidents. Identification of the means of 
detecting each type of accident in a timely manner. 
(5) Mitigation of consequences. A brief description of the 
means and equipment for mitigating the consequences of each type 
of accident, including those provided to protect workers onsite, and 
a description of the program for maintaining the equipment. 
(6) Assessment of releases. A brief description of the 
methods and equipment to assess releases of radioactive materials. 
(7) Responsibilities. A brief description of the responsibil­
ities of licensee personnel should an accident occur, including iden­
tification of personnel responsible for promptly notifying off-site re­
sponse organizations and the agency; also, responsibilities for devel­
oping, maintaining, and updating the plan. 
(8) Notification and coordination. A commitment to and 
a brief description of the means to promptly notify off-site response 
organizations and request off-site assistance, including medical assis­
tance for the treatment of contaminated injured onsite workers when 
appropriate. A control point shall be established. The notification and 
coordination shall be planned so that unavailability of some person­
nel, parts of the facility, and some equipment will not prevent the no­
tification and coordination. The licensee shall also commit to notify 
the agency immediately after notification of the appropriate off-site re­
sponse organizations and not later than one hour after the licensee de­
clares an emergency. These reporting requirements do not supersede or 
release licensees from complying with the requirements in accordance 
with the Emergency Planning and Community Right-to-Know-Act of 
1986, Title III, Publication L. 99-499 or other state or federal reporting 
requirements. 
(9) Information to be communicated. A brief description 
of the types of information on facility status, radioactive releases, and 
recommended protective actions, if necessary, to be given to off-site 
response organizations and to the agency. 
(10) Training. A brief description of the frequency, perfor­
mance objectives, and plans for the training that the licensee will pro­
vide workers on how to respond to an emergency, including any spe­
cial instructions and orientation tours the licensee would offer to fire, 
police, medical, and other emergency personnel. The training shall fa­
miliarize personnel with site-specific emergency procedures. Also, the 
training shall thoroughly prepare site personnel for their responsibili­
ties in the event of accident scenarios postulated as most probable for 
the specific site, including the use of team training for such scenarios. 
(11) Safe shutdown. A brief description of the means of 
restoring the facility to a safe condition after an accident. 
(12) Exercises. Provisions for conducting quarterly com­
munications checks with off-site response organizations at intervals not 
to exceed three months and biennial onsite exercises to test response to 
simulated emergencies. Communications checks with off-site response 
organizations shall include the check and update of all necessary tele­
phone numbers. The licensee shall invite off-site response organiza­
tions to participate in the biennial exercises. Participation of off-site 
response organizations in biennial exercises, although recommended, 
is not required. Exercises shall use accident scenarios postulated as 
most probable for the specific site and the scenarios shall not be known 
to most exercise participants. The licensee shall critique each exercise 
using individuals not having direct implementation responsibility for 
the plan. Critiques of exercises shall evaluate the appropriateness of 
the plan, emergency procedures, facilities, equipment, training of per­
sonnel, and overall effectiveness of the response. Deficiencies found 
by the critiques shall be corrected. 
(13) Hazardous chemicals. A certification that the appli­
cant has met its responsibilities in accordance with the Emergency 
Planning and Community Right-to-Know Act of 1986, Title III, Pub­
lication L. 99-499, if applicable to the applicant’s activities at the pro­
posed place of use of the radioactive material. 
(d) The licensee shall allow the off-site response organizations 
expected to respond in case of an accident 60 days to comment on 
the licensee’s emergency plan before submitting it to the agency. The 
licensee shall provide any comments received within the 60 days to the 
agency with the emergency plan. 
(e) The following indicates release fractions for radioactive 
material. 
Figure: 30 TAC §336.210(e) 
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This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency’s 
legal authority. 




Director, Environmental Law Division 
Texas Commission on Environmental Quality 
Effective date: March 12, 2009 
Proposal publication date: September 5, 2008 
For further information, please call: (512) 239-6090 
SUBCHAPTER L. LICENSING OF SOURCE 
MATERIAL RECOVERY AND BY-PRODUCT 
MATERIAL DISPOSAL FACILITIES 
30 TAC §§336.1105, 336.1109, 336.1113, 336.1125 
STATUTORY AUTHORITY 
The amendments are adopted under Texas Water Code (TWC), 
§5.103, concerning Rules, and §5.105, concerning General Pol­
icy, which authorize the commission to adopt rules necessary 
to carry out its powers and duties under the TWC and other 
laws of the state. The amendments are also adopted under 
Texas Health and Safety Code (THSC), Chapter 401, concern­
ing Radioactive Materials and Other Sources of Radiation (also 
known as the Texas Radiation Control Act); §401.011, concern­
ing Radiation Control Agency, which authorizes the commission 
to regulate and license the disposal of radioactive substances, 
the processing or storage of low-level radioactive waste or nat­
urally occurring radioactive material, the recovery or processing 
of source material, and the processing of by-product material; 
§401.051, concerning Adoption of Rules and Guidelines, which 
authorizes the commission to adopt rules and guidelines relating 
to control of sources of radiation; §401.103, concerning Rules 
and Guidelines for Licensing and Registration, which authorizes 
the commission to adopt rules and guidelines that provide for li­
censing and registration for the control of sources of radiation; 
§401.104, concerning Licensing and Registration rules, which 
requires the commission to provide rules for licensing for the dis­
posal of radioactive substances; §401.202, concerning Regula­
tion of Low-Level Radioactive Waste Disposal, which authorizes 
the commission to regulate commercial processing and disposal 
of low-level radioactive waste; §401.262, concerning Manage­
ment of Certain By-Product Material, which provides the com­
mission authority to regulate by-product storage and processing 
facilities; and §401.412, concerning Commission Licensing Au­
thority, which authorizes the commission to issue licenses for the 
disposal of radioactive substances. 
The adopted amendments implement SB 1604, 80th Legislature, 
2007; THSC, §§401.011, 401.051, 401.103, 401.104, 401.151, 
401.202, 401.262, 401.412, and 401.2625. 
§336.1105. Definitions. 
The following words and terms, when used in this subchapter, have the 
following meanings, unless the context clearly indicates otherwise. 
(1) Aquifer--A geologic formation, group of formations, or 
part of a formation capable of yielding a significant amount of ground­
water to wells or springs. Any saturated zone created by uranium or 
thorium recovery operations would not be considered an aquifer un­
less the zone is or potentially is: 
(A) hydraulically interconnected to a natural aquifer; 
(B) capable of discharge to surface water; or 
(C) reasonably accessible because of migration beyond 
the vertical projection of the boundary of the land transferred for long-
term government ownership and care in accordance with §336.1131 of 
this title (relating to Land Ownership of By-Product Material Disposal 
Sites). 
(2) As expeditiously as practicable considering technolog­
ical feasibility--As quickly as possible considering the physical char­
acteristics of the by-product material and the site, the limits of "avail­
able technology" (as defined in this section), the need for consistency 
with mandatory requirements of other regulatory programs, and "fac­
tors beyond the control of the licensee" (as defined in this section). The 
phrase permits consideration of the cost of compliance only to the ex­
tent specifically provided for by use of the term "Available technology." 
(3) Available technology--Technologies and methods for 
emplacing a final radon barrier on by-product material piles or im­
poundments. This term must not be construed to include extraordinary 
measures or techniques that would impose costs that are grossly exces­
sive as measured by practice within the industry (or one that is reason­
ably analogous), (for example, by way of illustration only, unreason­
able overtime, staffing, or transportation requirements, etc., consider­
ing normal practice in the industry; laser fusion of soils; etc.), provided 
there is reasonable progress toward emplacement of the final radon bar­
rier. To determine grossly excessive costs, the relevant baseline against 
which costs must be compared is the cost estimate for tailings impound­
ment closure contained in the licensee’s approved reclamation plan, 
but costs beyond these estimates shall not automatically be considered 
grossly excessive. 
(4) By-product material--Tailings or wastes produced by or 
resulting from the extraction or concentration of uranium or thorium 
from any ore processed primarily for its source material content, in­
cluding discrete surface wastes resulting from uranium solution extrac­
tion processes. Underground ore bodies depleted by such solution ex­
traction operations do not constitute "by-product material" within this 
definition. 
(5) By-product material disposal cell--A man-made exca­
vation and/or construction designed, sited, and built in accordance with 
the requirements of §336.1129 of this title (relating to Technical Re­
quirements) for the purpose of disposal of by-product material. 
(6) By-product material pond--A man-made excavation 
designed, constructed, and sited in accordance with the requirements 
of §336.1129 of this title (relating to Technical Requirements). 
(7) Capable fault--As used in this section, "Capable fault" 
has the same meaning as defined in Section III(g) of Appendix A of 
Title 10 Code of Federal Regulations (CFR) Part 100. 
(8) Closure--The post-operational activities to decontami­
nate and decommission the buildings and site used to produce by-prod­
uct materials and/or reclaim the tailings or disposal area, including 
groundwater restoration, if needed. 
(9) Closure plan--The plan approved by the agency to ac­
complish closure. The closure plan consists of a decommissioning plan 
and may also include a reclamation plan. 
(10) Commencement of construction--Any clearing of 
land, excavation, or other substantial action that would adversely affect 
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the environment of a site, but does not include changes desirable for 
the temporary use of the land for public recreational uses, necessary 
borings to determine site characteristics or other preconstruction mon­
itoring to establish background information related to the suitability of 
a site, or to the protection of the environment. 
(11) Compliance period--The period of time that begins 
when the agency sets secondary groundwater protection standards and 
ends when the owner or operator’s license is terminated and the site 
is transferred to the state or federal government for long-term care, if 
applicable. 
(12) Decommissioning plan--The plan approved by the 
agency to accomplish decommissioning. Decommission is defined in 
§336.2(29) of this title (relating to Definitions). 
(13) Dike--An embankment or ridge of either natural or 
man-made materials used to prevent the movement of liquids, sludges, 
solids, or other materials. 
(14) Disposal area--The area containing by-product mate­
rials to which the requirements of §336.1129(p) - (aa) of this title (re­
lating to Technical Requirements) apply. 
(15) Existing portion--As used in §336.1129(i)(1) of this 
title (relating to Technical Requirements), "existing portion" is that land 
surface area of an existing surface impoundment on which significant 
quantities of uranium or thorium by-product materials had been placed 
prior to September 30, 1983. 
(16) Factors beyond the control of the licensee--Factors 
proximately causing delay in meeting the schedule in the applicable 
reclamation plan for the timely emplacement of the final radon barrier 
notwithstanding the good faith efforts of the licensee to complete 
the barrier in compliance with §336.1129(x) of this title (relating to 
Technical Requirements). These factors may include, but are not 
limited to: 
(A) physical conditions at the site; 
(B) inclement weather or climatic conditions; 
(C) an act of God; 
(D) an act of war; 
(E) a judicial or administrative order or decision, 
or change to the statutory, regulatory, or other legal requirements 
applicable to the licensee’s facility that would preclude or delay the 
performance of activities required for compliance; 
(F) labor disturbances; 
(G) any modifications, cessation or delay ordered by 
state, federal, or local agencies; 
(H) delays beyond the time reasonably required in ob­
taining necessary government permits, licenses, approvals, or consent 
for activities described in the reclamation plan proposed by the licensee 
that result from government agency failure to take final action after the 
licensee has  made a good faith, timely effort to submit legally sufficient 
applications, responses to requests (including relevant data requested 
by the agencies), or other information, including approval of the recla­
mation plan; and 
(I) an act or omission of any third party over whom the 
licensee has no control. 
(17) Final radon barrier--The earthen cover (or approved 
alternative cover) over by-product material constructed to comply with 
§336.1129(p) - (aa) of this title (relating to Technical Requirements) 
(excluding erosion protection features). 
(18) Groundwater--Water below the land surface in a zone 
of saturation. For purposes of this subchapter, groundwater is the water 
contained within an aquifer as defined in this section. 
(19) Hazardous constituent--Subject to §336.1129(j)(5) of 
this title (relating to Technical Requirements), "hazardous constituent" 
is a constituent that meets all three of the following tests: 
(A) the constituent is reasonably expected to be in or 
derived from the by-product material in the disposal area; 
(B) the constituent has been detected in the groundwa­
ter in the uppermost aquifer; and 
(C) the constituent is listed in 10 Code of Federal Reg­
ulations Part 40, Appendix A, Criterion 13. 
(20) In situ leach--Refers to the actual oxidation and disso­
lution of uranium in an underground formation. 
(21) In situ recovery--Refers to the process of stripping, 
precipitating, de-watering, and drying uranium in a surface processing 
plant. 
(22) Leachate--Any liquid, including any suspended or dis­
solved components in the liquid, that has percolated through or drained 
from the by-product material. 
(23) Licensed site--The area contained within the boundary 
of a location under the control of persons generating or storing by-
product materials under a license. 
(24) Liner--A continuous layer of natural or man-made ma­
terials, beneath or on the sides of a surface impoundment that restricts 
the downward or lateral escape of by-product material, hazardous con­
stituents, or leachate. 
(25) Maximum credible earthquake--That earthquake that 
would cause the maximum vibratory ground motion based upon an 
evaluation of earthquake potential considering the regional and local 
geology and seismology and specific characteristics of local subsur­
face material. 
(26) Milestone--An action or event that is required to occur 
by an enforceable date. 
(27) Operation-­
(A) The period of time during which a by-product mate­
rial disposal area is being used for the continued placement of by-prod­
uct material or is in standby status for such placement. A disposal area 
is in operation from the day that by-product material is first placed in 
it until the day final closure begins; and 
(B) The period of time during  which an in situ leach  
uranium recovery operation is actively leaching or recovering uranium. 
(28) Point of compliance--The site-specific location in the 
uppermost aquifer where the groundwater protection standard shall be 
met. The objective in selecting the point of compliance is to provide 
the earliest practicable warning that an impoundment is releasing haz­
ardous constituents to the groundwater. The point of compliance is se­
lected to provide prompt indication of groundwater contamination on 
the hydraulically downgradient edge of the disposal area. 
(29) Principal activities--Activities authorized by the 
license that are essential to achieving the purpose(s) for which the 
license is issued or amended. Storage during which no licensed 
material is accessed for use or disposal and activities incidental to 
decontamination or decommissioning are not principal activities. 
(30) Reclamation--Those activities at a uranium recovery 
licensed facility that work towards achieving the criteria under this sub-
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chapter for release of equipment, facilities and/or the site (including 
land) to unrestricted use or termination of the license. 
(31) Reclamation plan-­
(A) For the purposes of paragraph (21) of this section 
and §336.1115 of this title (relating to In situ recovery and Expira­
tion and Termination of Licenses; Decommissioning of Sites; Separate 
Buildings or Outdoor Areas, respectively), "reclamation plan" is the 
plan detailing activities to accomplish reclamation of the licensed site 
(land surface) where in situ recovery and related activities are licensed 
to occur. The reclamation plan shall include a schedule for reclamation 
milestones that are key to the clean-up of the in situ recovery plant lo­
cation, well fields, and any by-product waste storage location; or 
(B) For the purposes of §336.1129(p) - (aa) of this title 
(relating to Technical Requirements), "reclamation plan" is the plan de­
tailing activities to accomplish reclamation of the by-product material 
disposal area in accordance with the technical criteria of this section. 
The reclamation plan shall include a schedule for reclamation mile­
stones that are key to the completion of the final radon barrier, includ­
ing as appropriate, but not limited to, windblown tailings retrieval and 
placement on the pile, interim stabilization (including dewatering or 
the removal of freestanding liquids and recontouring), and final radon 
barrier construction. Reclamation of by-product material shall also be 
addressed in the closure plan. The detailed reclamation plan may be 
incorporated into the closure plan. 
(32) Restoration--Those activities that seek to return the 
groundwater at an underground injection control permitted site to 
restoration levels established by permit. 
(33) Security--This term has the same meaning as financial 
assurance. 
(34) Surface impoundment--A natural topographic depres­
sion, man-made excavation, or diked area at a conventional uranium 
mill, which is designed to receive waste from the milling process 
which may contain liquid wastes or wastes containing free liquids, 
solid wastes, mill site demolition materials and debris, and other 
by-product materials from the milling site. 
(35) Unrefined and unprocessed ore--Ore in its natural 
form before any processing, such as grinding, roasting, beneficiating, 
or refining. 
(36) Uppermost aquifer--The geologic formation nearest 
the natural ground surface that is an aquifer, as well as lower aquifers 
that are hydraulically interconnected with this aquifer within the facil­
ity’s property boundary. 
(37) Uranium recovery--Any uranium extraction or con­
centration activity that results in the production of "by-product mate­
rial" as it is defined in this chapter and as it pertains to uranium ore only. 
As used in this definition, "Uranium recovery" has the same meaning 
as "uranium milling" in 10 Code of Federal Regulations §40.4. 
§336.1125. Financial Assurance Requirements. 
(a) Financial assurance for decontamination, decommission­
ing, reclamation, restoration, disposal, and any other requirements of 
the agency shall be established by each licensee 60 days prior to the 
initial receipt, production, or possession of radioactive substances, or 
injection operations in a production area to assure that sufficient funds 
will be available to carry out the decontamination and decommission­
ing of buildings and the site and for the reclamation of any by-product 
material disposal areas. The amount of funds to be ensured by such fi ­
nancial assurance mechanism shall be based on agency-approved cost 
estimates in an agency-approved closure plan for: 
(1) decontamination and decommissioning of buildings 
and the site to levels that allow unrestricted use of these areas upon 
decommissioning; and 
(2) the reclamation of by-product material disposal areas in 
accordance with technical criteria delineated in §336.1129 of this title 
(relating to Technical Requirements); or 
(3) the aquifer restoration which is based on the physical 
characteristics of the mining aquifer; the costs of equipment, labor, and 
administration; and any other data required under Chapter 331 of this 
title (relating to Underground Injection Control) for a production area 
authorization application. 
(b) The licensee shall submit this closure plan in conjunction 
with an environmental report that addresses the expected environmen­
tal impacts of the licensee’s operation, decommissioning and reclama­
tion, and evaluates alternatives for mitigating these impacts. 
(c) The financial assurance shall also cover the payment of the 
charge for long-term surveillance and control for by-product material 
disposal areas required by §336.1127(c) of this title (relating to Long-
Term Care and Maintenance Requirements). 
(d) The licensee’s cost estimates must take into account total 
costs that would be incurred if an independent contractor were hired 
to perform the decommissioning and reclamation work in establish­
ing specific financial assurance mechanisms. The agency may accept 
financial assurance mechanisms that have been consolidated with fi ­
nancial or security arrangements established to meet requirements of 
other federal or state agencies and/or local governing bodies for such 
decommissioning, decontamination, reclamation, and long-term site 
surveillance and control, provided such arrangements are considered 
adequate to satisfy these requirements and that the portion of the secu­
rity that covers the decommissioning and reclamation of the buildings, 
site, and by-product material disposal areas, and the long-term fund­
ing charge is clearly identified and committed for use in accomplishing 
these activities. 
(e) The financial assurance mechanism shall be continuous for 
the term of the license and shall be payable to the State of Texas and 
deposited to the credit of the perpetual care account. 
(f) The licensee’s financial assurance mechanism and the un­
derlying cost estimates will be reviewed annually by the agency to as­
sure that sufficient funds are available for completion of the decom­
missioning and reclamation plan if the work had to be performed by 
an independent contractor. The amount of financial assurance must be 
adjusted to recognize any increases resulting from inflation, changes 
in engineering plans, activities performed, and any other conditions 
affecting costs. A licensee must submit a cost estimate report annu­
ally for decommissioning and reclamation of the facility in accordance 
with the decommissioning and reclamation plans by no later than an 
anniversary date as determined by the executive director. The licensee 
must provide any increase in the amount of financial assurance within 
60 days of a determination of the cost estimate by the executive direc­
tor. 
(g) Except as provided in subsection (i) of this section, finan­
cial assurance required under this subchapter must meet the require­
ments specified in Chapter 37, Subchapter T of this title (relating to 
Financial Assurance for Radioactive Substances and Aquifer Restora­
tion) by June 1, 2009. Regardless of whether reclamation is phased 
through the life of the operation or takes place at the end of operations, 
an appropriate portion of financial assurance amount as determined by 
the executive director shall be retained until final compliance with the 
reclamation plan is determined. This will yield a financial assurance 
mechanism that is at least  sufficient at all times to cover the costs of 
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decommissioning and reclamation of the areas that are expected to be 
disturbed before the next license renewal. 
(h) Self-insurance, or any arrangement that essentially con­
stitutes self-insurance (for example, a contract with a state or federal 
agency), will not satisfy the financial assurance requirement since this 
provides no additional assurance other than that which already exists 
through license requirements. 
(i) A licensee with a performance bond mechanism(s) issued 
in favor of Texas Department of State Health Services and submitted 
to Texas Department of State Health Services or its predecessor with 
an original effective date prior to June 15, 2007 that does not provide 
a new mechanism(s) under subsection (g) of this section must: 
(1) amend the performance bond by June 1, 2009 to: 
(A) reflect Texas Commission on Environmental Qual­
ity as the beneficiary; 
(B) reflect the current total penal sum; and 
(C) correct regulatory citations and Texas Commission 
on Environmental Quality license number. 
(2) provide replacement financial assurance mechanism(s) 
that meets the requirements specified in Chapter 37, Subchapter T of 
this title by March 31, 2010. 
This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency’s 
legal authority. 




Director, Environmental Law Division 
Texas Commission on Environmental Quality 
Effective date: March 12, 2009 
Proposal publication date: September 5, 2008 
For further information, please call: (512) 239-6090 
SUBCHAPTER M. LICENSING OF 
RADIOACTIVE SUBSTANCES PROCESSING 
AND STORAGE FACILITIES 
30 TAC §336.1235 
STATUTORY AUTHORITY 
The amendment is adopted under Texas Water Code (TWC), 
§5.103, concerning Rules, and §5.105, concerning General Pol­
icy, which authorize the commission to adopt rules necessary to 
carry out its powers and duties under the TWC and other laws of 
the state. The amendment is also adopted under Texas Health 
and Safety Code (THSC), Chapter 401, concerning Radioac­
tive Materials and Other Sources of Radiation (also known as 
the Texas Radiation Control Act); §401.011, concerning Radia­
tion Control Agency, which authorizes the commission to reg­
ulate and license the disposal of radioactive substances, the 
processing or storage of low-level radioactive waste or natu­
rally occurring radioactive material, the recovery or processing 
of source material, and the processing of by-product material; 
§401.051, concerning Adoption of Rules and Guidelines, which 
authorizes the commission to adopt rules and guidelines relating 
to control of sources of radiation; §401.103, concerning Rules 
and Guidelines for Licensing and Registration, which authorizes 
the commission to adopt rules and guidelines that provide for li­
censing and registration for the control of sources of radiation; 
§401.104, concerning Licensing and Registration rules, which 
requires the commission to provide rules for licensing for the dis­
posal of radioactive substances; §401.202, concerning Regula­
tion of Low-Level Radioactive Waste Disposal, which authorizes 
the commission to regulate commercial processing and disposal 
of low-level radioactive waste; §401.262, concerning Manage­
ment of Certain By-Product Material, which provides the com­
mission authority to regulate by-product storage and processing 
facilities; and §401.412, concerning Commission Licensing Au­
thority, which authorizes the commission to issue licenses for the 
disposal of radioactive substances. 
The adopted amendment implements SB 1604, 80th Legislature, 
2007; THSC, §§401.011, 401.051, 401.103, 401.104, 401.151, 
401.202, 401.262, 401.412, and 401.2625. 
§336.1235. Financial Assurance for Storage and Processing. 
(a) A licensee must establish financial assurance for decom­
missioning and any other requirements of this subchapter 60 days prior 
to the initial possession of radioactive substances. 
(b) In establishing financial assurance, the licensee’s cost es­
timates must take into account total costs that would be incurred if an 
independent contractor were hired to perform the decommissioning. 
The amount of financial assurance must be in an amount approved by 
the agency. 
(c) The licensee’s financial assurance mechanism and the un­
derlying cost estimates will be reviewed annually by the agency to as­
sure that sufficient funds are available for completion of decommis­
sioning. The amount of financial assurance must be adjusted to rec­
ognize any increases resulting from inflation, changes in engineering 
plans, activities performed, and any other conditions affecting costs. 
A licensee must submit a cost estimate report annually for decommis­
sioning the facility in accordance with the decommissioning plan by no 
later than an anniversary date as determined by the executive director. 
The licensee must provide any increase in the amount of financial as­
surance within 60 days of a determination of the cost estimate by the 
executive director. 
(d) Financial assurance required under this subchapter must 
meet the requirements specified in Chapter 37, Subchapter T of this 
title (relating to Financial Assurance for Radioactive Substances and 
Aquifer Restoration) by June 1, 2009. Regardless of whether reclama­
tion is phased through the life of the operation or takes place at the end 
of operations, an appropriate portion of financial assurance amount as 
determined by the executive director shall be retained until final com­
pliance with the reclamation plan is determined. This will yield a fi ­
nancial assurance mechanism that is at least sufficient at all times to 
cover the costs of decommissioning and reclamation of the areas that 
are expected to be disturbed before the next license renewal. 
This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency’s 
legal authority. 
Filed with the Office of the Secretary of State on February 20, 
2009. 
TRD-200900744 
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Robert Martinez 
Director, Environmental Law Division 
Texas Commission on Environmental Quality 
Effective date: March 12, 2009 
Proposal publication date: September 5, 2008 
For further information, please call: (512) 239-6090 
SUBCHAPTER N. FEES FOR LOW-LEVEL 
RADIOACTIVE WASTE DISPOSAL 
30 TAC §§336.1301, 336.1303, 336.1305, 336.1307, 
336.1309, 336.1311, 336.1313, 336.1315, 336.1317 
STATUTORY AUTHORITY 
The new sections are adopted under Texas Water Code (TWC), 
§5.103, concerning Rules, and §5.105, concerning General Pol­
icy, which authorize the commission to adopt rules necessary 
to carry out its powers and duties under the TWC and other 
laws of the state. The new sections are also adopted under 
Texas Health and Safety Code (THSC), Chapter 401, concern­
ing Radioactive Materials and Other Sources of Radiation (also 
known as the Texas Radiation Control Act); §401.011, concern­
ing Radiation Control Agency, which authorizes the commission 
to regulate and license the disposal of radioactive substances, 
the processing or storage of low-level radioactive waste or nat­
urally occurring radioactive material, the recovery or process­
ing of source material, and the processing of by-product ma­
terial; §401.051, concerning Adoption of Rules and Guidelines, 
which authorizes the commission to adopt rules and guidelines 
relating to control of sources of radiation; §401.103, concern­
ing Rules and Guidelines for Licensing and Registration, which 
authorizes the commission to adopt rules and guidelines that 
provide for licensing and registration for the control of sources 
of radiation; §401.104, concerning Licensing and Registration 
rules, which requires the commission to provide rules for licens­
ing for the disposal of radioactive substances; §401.202, con­
cerning Regulation of Low-Level Radioactive Waste Disposal, 
which authorizes the commission to regulate commercial pro­
cessing and disposal of low-level radioactive waste; §401.245, 
concerning Compact Waste Disposal Fees; §401.246, concern­
ing Waste Disposal Fee Criteria; §401.262, concerning Manage­
ment of Certain By-Product Material, which provides the com­
mission authority to regulate by-product storage and processing 
facilities; §401.412, concerning Commission Licensing Author­
ity, which authorizes the commission to issue licenses for the 
disposal of radioactive substances; and §401.2625, concerning 
Licensing Authority. 
The adopted new sections implement House Bill 1567, 78th Leg­
islature, 2003; Senate Bill 1604, 80th Legislature, 2007; THSC, 
§§401.011, 401.051, 401.103, 401.104, 401.151, 401.202, 
401.245, 401.246, 401.262, 401.412, and 401.2625. 
§336.1303. Definitions. 
Terms used in this subchapter are defined in §336.2 of this title (relat­
ing to Definitions). Additional terms used in this subchapter have the 
following definitions. 
(1) Allowable expenses--Only those expenses which are 
reasonable and necessary to provide service to the public shall be in­
cluded in allowable expenses. Allowable expenses to the extent they 
are reasonable and necessary, may include but are not limited to the 
following general categories: 
(A) operation and maintenance expense incurred in pro­
viding normal compact waste disposal facility services and in maintain­
ing compact waste disposal facility used and useful to the  licensee  in  
providing such services. Payments to affiliated interests shall be al­
lowed as described in §336.1317 of this title (relating to Consideration 
of Payment to Affiliate); 
(B) expense to meet future costs of decommissioning, 
closing, and post closure maintenance and surveillance of the compact 
waste disposal facility; 
(C) depreciation expense based on original cost and 
computed on a straight-line basis as approved by the commission. 
Other methods of depreciation may be used when it is determined 
that such depreciation methodology is a more equitable means of 
recovering the cost of the facility; 
(D) assessments and taxes other than income taxes; 
(E) federal income tax on a normalized basis; 
(F) expenses for advertising, contributions, and dona­
tions may be allowed as a cost of service provided that the total sum 
of  all  such items  allowed in the  cost  of service shall not exceed three-
tenths of one percent (0.3%) maximum of the gross receipts; and 
(G) accruals credited to reserve accounts for self-insur­
ance under a plan requested by a licensee and approved by the commis­
sion. The commission shall consider approval of a self-insurance plan 
in a rate case in which expenses or rate base treatments are requested 
for such a plan. For the purposes of this section, a self-insurance plan 
is a plan providing for accruals to be credited to reserve accounts. The 
reserve accounts are to be charged with property and liability losses 
which occur, and which could not have been reasonably anticipated 
and included in operating and maintenance expenses, and are not paid 
or reimbursed by commercial insurance. The commission will approve 
a selfinsurance plan to the extent it finds it to be in the public interest. 
(2) Compact--The Texas Low-Level Radioactive Waste 
Disposal Compact established under Texas Health and Safety Code, 
§403.006 and Texas Low-Level Radioactive Waste Disposal Compact 
Consent Act, Public Law Number 105-236 (1998). 
(3) Compact waste--Low-level radioactive waste that: 
(A) is generated in a host state or a party state; or 
(B) is not generated in a host state or a party state, but 
has been approved for importation to this state by the compact commis­
sion under §3.05 of the Texas Low-Level Radioactive Waste Disposal 
Compact established under Texas Health and Safety Code, §403.006. 
(4) Compact waste disposal facility--The low-level ra­
dioactive waste land disposal facility licensed by the commission 
under Subchapter H of this chapter (relating to Licensing Require­
ments for Near-Surface Land Disposal of Low-Level Radioactive 
Waste) for the disposal of compact waste. 
(5) Extraordinary volume--Volumes of low-level radioac­
tive waste delivered to a site caused by nonrecurring events, outside 
normal operations of a generator, that are in excess of 20,000 cubic feet 
or 20% of the preceding year’s total volume at such site, whichever is 
less. 
(6) Extraordinary volume adjustment--A mechanism that 
allocates the potential rate reduction benefits of an extraordinary vol­
ume between all generators and the generator responsible for such ex­
traordinary volume as described in §336.1313 of this title (relating to 
Extraordinary Volume Adjustment). 
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(7) Generator--A person, partnership, association, corpo­
ration, or any other entity whatsoever that, as a part of its activities, 
produces low-level radioactive waste and is subject to the Compact. 
(8) Gross receipts--Includes, with respect to an entity or af­
filiated members, owners, shareholders, or limited or general partners, 
all receipts from the entity’s disposal operations in Texas licensed un­
der this chapter including any bonus, commission, or similar payment 
received by the entity from a customer, contractor, subcontractor, or 
other person doing business with the entity or affiliated members, own­
ers, shareholders, or limited or general partners. This term does not in­
clude receipts from the entity’s operations in Texas, or affiliated mem­
bers, owners, shareholders, or limited or general partners, for capital 
reimbursements, bona fide storage, treatment, and processing, and fed­
eral or state taxes or fees on waste received uniquely required to meet 
the specifications of a license or contract. 
(9) Inflation adjustment--A mechanism that adjusts the 
maximum disposal rate by a percentage equal to the change in price 
levels in the preceding period. The adjustment shall be made using 
an inflation factor derived from the most recent annual Implicit Price 
Deflator for Gross National Product published by the United States 
Department of Commerce in its Survey of Current Business. 
(10) Invested capital--The original cost, less accumulated 
depreciation, of property used by and useful to the licensee in providing 
service. The original cost of property shall be determined at the time 
the property is dedicated to public use, whether by the licensee that 
is the present owner or by a predecessor. In this subchapter, "original 
cost" means the actual money cost, or the actual money value of any 
consideration paid other than money. 
(11) Licensee--The holder of the license authorizing the 
compact waste disposal facility license issued by the commission un­
der this chapter. 
(12) Maximum disposal rate--The rate described in 
§336.1311 of this title (relating to Revisions to Maximum Disposal 
Rates). 
(13) Reasonable rate of return--The return on invested cap­
ital based on calculations of revenue and operating costs on an after-tax 
basis which may include the following applicable factors: 
(A) the efforts and achievements of the licensee in con­
serving resources; 
(B) the quality of the licensee’s services; 
(C) the efficiency of the licensee’s operations; and 
(D) the quality of the licensee’s management. 
(14) Relative hazard--The properties of a waste stream for 
disposal that may present a particular hazard or danger for safe man­
agement based on the radioactivity in curies and dose rate as well as 
special handling requirements due to size, shape, or configuration. 
(15) Revenue requirement--Based on a formula which is 
the invested capital multiplied by the rate of return on invested capital, 
plus the allowable expenses, where all amounts are only those used and 
useful for the compact facility. 
(16) Volume adjustment--A mechanism that adjusts the 
maximum disposal rate in response to material changes in volumes of 
waste deposited at the site during the preceding period so as to provide 
a level of total revenues sufficient to recover the costs to operate and 
maintain the site. 
§336.1305. Commission Powers. 
(a) The commission shall establish rates to be charged by the 
licensee. In establishing the rates, the commission shall ensure that 
they are fair, just, reasonable, and sufficient considering the value of 
the licensee’s real property and license interests, the unique nature of its 
business operations, the licensee’s liability associated with the site, its 
investment incurred over the term of its operations, and the reasonable 
rate of return equivalent to that earned by comparable enterprises. 
(b) The commission may use any standard, formula, method, 
or theory of valuation reasonably calculated to arrive at the objective of 
prescribing and authorizing fair, just, reasonable, and sufficient rates. 
(c) In any proceeding involving an initial or a change of rate, 
the burden of proof shall be on the licensee to show that the proposed 
rate, if proposed by the licensee, or that the existing rate, if it is pro­
posed to reduce the rate, is just and reasonable. In any other matters or 
proceedings, the burden of proof is on the moving party. 
(d) The commission may refer a request for a contested case 
hearing to the  State Office of Administrative Hearings on the establish­
ment of a rate under this subchapter. 
(e) The commission may audit a licensee’s financial records 
and waste manifest information to ensure that the fees imposed under 
this chapter are accurately charged and paid. The licensee shall comply 
with the commission’s audit-related requests for information. 
(1) To achieve the purposes, proper administration, and en­
forcement of this chapter, the executive director may conduct audits or 
investigations of waste disposal rates, payments and fees authorized by 
Texas Health and Safety Code, Chapter 401, and the veracity of infor­
mation submitted to the commission. 
(2) Each person subject to or involved with an audit or in­
vestigation under subsection (a) of this section shall cooperate fully 
with the audit or investigation by the executive director. 
(f) After consideration of initial rate application or revision, 
the commission shall establish, by rule, the maximum disposal rate and 
schedule. 
(g) The authority to establish the rates under this subchapter 
maybe delegated to the executive director if the application is not con­
tested. 
(h) Initiation of rate revision by the executive director. 
(1) If good cause exists, the executive director may initiate 
revisions to the maximum disposal rates established under this sub­
chapter which may include a true-up proceeding, subject to notice and 
opportunity for a contested case hearing. No revision to the maximum 
disposal rate is final until approved in the commission’s rules establish­
ing the maximum disposal rate. Good cause includes, but is not limited 
to: 
(A) there are material and substantial changes in the in­
formation used to establish  the maximum disposal rates; 
(B) information, not available at the time the maximum 
rates were established, is received by the executive director, justifying 
a rate revision; or 
(C) the rules or statutes on which the maximum disposal 
rates were based have been changed by statute, rule, or judicial decision 
after the establishment of the maximum disposal rates. 
(2) One or more generators may petition the executive di­
rector to initiate a revision to the maximum disposal rate under the re­
quirements of this subsection. The generator must provide a copy of 
the petition to the licensee at the time the petition is submitted to the 
executive director. The executive shall grant or deny the petition within 
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90 days of filing, or request more information from the petitioner. The 
executive director’s decision on a petition filed under this paragraph is 
subject to a motion to overturn filed with the commission under Chapter 
50 of this title (relating to Actions on Applications and Other Autho­
rizations). 
§336.1307. Factors Considered for Maximum Disposal Rates. 
Maximum disposal rates adopted by the commission shall consider the 
following factors and be sufficient to: 
(1) allow the licensee to recover allowable expenses. Al­
lowable expenses shall never include: legislative advocacy expenses; 
political expenditures or contributions; expenses in support of or pro­
moting political movements, or political or religious causes; funds ex­
pended for membership in or support of social, fraternal, or religious 
clubs or organizations; costs, including interest expense, of processing 
a refund or credit ordered by the commission; or any expenditure found 
by the commission to be unreasonable, unnecessary or against public 
interest, including but not limited to, executive salaries, legal expenses, 
penalties, fines, or costs not used or useful for the provision of compact 
waste disposal finality services; 
(2) provide an amount to fund local public projects under 
Texas Health and Safety Code, §401.244; 
(3) provide a reasonable opportunity to earn a reasonable 
rate of return on invested capital in the facilities used for management, 
disposal, processing, or treatment of compact waste at the compact 
waste disposal facility, which rate of return is expressed as a percentage 
of invested capital. In addition to the factors set forth in §336.1303(13) 
of this title (relating to Definitions), the rate of return should be reason­
ably sufficient to assure confidence in the financial soundness of the 
licensee and should be adequate, under efficient and economical man­
agement, to maintain and support its credit and enable it to raise the 
money necessary for the proper discharge of its public duties. A rate of 
return may be reasonable at one time and become too high or too low 
because of changes affecting opportunities for investment, the money 
market, and business conditions generally. The commission may, in 
addition, consider inflation, deflation, and the need for the licensee to 
attract new capital. The rate of return must be high enough to attract 
new capital but need not go beyond that. In each case, the commission 
shall consider the licensee’s cost of capital, which is the weighted av­
erage of the costs of the various classes of capital used by the licensee: 
(A) Debt capital. The cost of debt capital is the actual 
cost of the debt at the time of issuance, plus adjustments for premiums, 
discounts, and refunding and issuance costs. 
(B) Equity capital. For companies with ownership ex­
pressed in terms of shares of stock, equity capital commonly consists 
of the following classes of stock: 
(i) Common stock capital. The cost of common 
stock capital shall be based upon a fair return on its market value; or 
(ii) Preferred stock capital. The cost of preferred 
stock capital is the actual cost of preferred stock at the time of issuance, 
plus an adjustment for premiums, discounts and refunding and issuance 
costs; and 
(4) provide an amount necessary to pay compact waste dis­
posal facility licensing fees, to pay compact waste disposal facility fees 
set by rule or statute, to provide financial assurance for the compact 
waste disposal facility as required by the commission under law and 
commission rules, and to reimburse the commission for the salary and 
other expenses of two or more resident inspectors employed by the 
commission pursuant to Texas Health and Safety Code, §401.206. 
§336.1309. Initial Determination of Rates and Fees. 
(a) The licensee shall file an application with the executive di­
rector to establish initial maximum disposal rates that consider the fac­
tors identified in §336.1307 of this title (relating to Factors Considered 
for Maximum Disposal Rates). The application shall include exhibits, 
workpapers, summaries, annual reports, cost studies, a proposed rea­
sonable rate of return on invested capital, proposed fees, and other in­
formation as requested by the executive director to demonstrate rates 
that meet the requirements of this subchapter. In addition, the appli­
cation shall include revenue requirements for cost recovery from the 
compact waste disposal facility. 
(1) The licensee shall submit a rate filing application pack­
age in accordance with the application prescribed by the executive di­
rector. 
(2) After receipt of the application, the executive director 
shall review the application and recommend one or more rates to the 
commission for approval. In reviewing the application and evaluating 
the rate information, the executive director may request additional in­
formation from the licensee. 
(3) The licensee shall provide notice of the application to 
all known customers that will ship or deliver waste to the compact 
waste disposal facility and shall provide notice of the application to 
any person by any method as directed by the executive director. 
(4) The executive director shall maintain a Web site to in­
form the public on the process for consideration of the rate application 
and shall provide notice by publication in the Texas Register. 
(b) After notice and the opportunity for a contested case hear­
ing, the commission shall establish the initial maximum disposal rates 
that may be charged by the licensee. Upon request for a contested case 
hearing by a waste generator in the Texas Compact, the executive di­
rector shall directly refer an application to establish maximum disposal 
rates to the State Office of Administrative Hearings for a contested case 
hearing. Only the executive director, the licensee, or a generator has a 
right to a contested case hearing. 
(c) A request for a contested case hearing filed by a generator  
shall contain the following information for each signatory generator: 
(1) a clear and concise statement that the application is a 
request for a contested case hearing; and 
(2) the generator’s licensing numbers indicating the loca­
tion or locations where the compact waste is generated. 
(d) Generators must initiate a request for a contested case hear­
ing by filing individual requests rather than joint requests. 
(e) In the initial rate proceeding, the commission also shall de­
termine the factors necessary to calculate the inflation adjustment, vol­
ume adjustment, extraordinary volume adjustment, and relative hazard. 
(f) Initial rates shall be interim rates subject to a true-up in the 
first revision to maximum disposal rates pursuant to §336.1311 of this 
title (relating to Revisions to Maximum Disposal Rates). The true-
up will measure the differences between projected and actual volumes 
of cubic feet of waste, allowable expenses, and invested capital for 
the time period that the interim rates are in effect, based on actual, 
historical amounts during that time period. The licensee shall refund to 
the generators who paid interim rates where money collected under the 
interim rates that is in excess of the adopted rates; or the licensee shall 
surcharge bills to the generators who paid interim rates to recover the 
amount by which the money collected under interim rates is less than 
the money that would have been collected under adopted rates. 
(g) After determining the initial maximum disposal rates, in­
flation adjustment, and volume adjustment under this subchapter, the 
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commission shall direct the executive director to initiate expedited rule-
making to establish the rate by rule. 
§336.1311. Revisions to Maximum Disposal Rates. 
(a) The maximum disposal rates that a licensee may charge 
generators shall be determined in accordance with this section, and 
§336.1307 of this title (relating to Factors Considered for Maximum 
Disposal Rates). The rates shall include all charges for disposal ser­
vices at the site. 
(b) Initially, the maximum disposal rates shall be the initial 
rates established pursuant to §336.1309 of this title (relating to Initial 
Determination of Rates and Fees). 
(c) Subsequently, the maximum disposal rates shall be ad­
justed in January of each year to incorporate inflation adjustments and 
volume adjustments. Such adjustments shall take effect unless the 
commission authorizes that the adjustments take effect according to 
an alternate schedule. 
(d) The licensee may also file an application for revisions to 
the maximum disposal rates due to: 
(1) changes in any governmentally imposed fee, surcharge, 
or tax assessed on a volume or a gross receipts basis against or collected 
by the licensee, including site closure fees, perpetual care and mainte­
nance fees, business and occupation taxes, site surveillance fees, com­
mission regulatory fees, taxes, and a tax or payment in lieu of taxes 
authorized by the state to compensate the county in which a site is lo­
cated for that county’s legitimate costs arising out of the presence of 
that site within that county; 
(2) factors outside the control of the licensee such as a ma­
terial change in regulatory requirements regarding the physical opera­
tion of the site; or 
(3) changes in the licensee’s revenue requirements or in 
any of the other factors in §336.1307 of this title that necessitate a 
change in the licensee’s maximum disposal rates. 
(e) For revisions to maximum disposal rates, the application 
must meet the requirements in §336.1309(a) and (b) of this title. In 
computing allowable expenses for revisions to maximum disposal 
rates, only the licensee’s test year expenses as adjusted for known and 
measurable changes will be considered. 
(f) For any revisions to the maximum disposal rates, in­
cluding inflation and volume adjustments, the licensee shall provide 
notice to its customers concurrent with the filing as consistent with 
§336.1309(a)(3) of this title. 
§336.1315. Revenue Statements and Consideration of Payment to Af-
filiate. 
(a) The licensee shall, on or before April 1st of each year, file 
with the commission: 
(1) an audited financial statement showing its gross re­
ceipts for the preceding calendar year; 
(2) a statement in a form prescribed by the executive di­
rector reflecting the licensee’s revenues and allowable expenses for the 
previous calendar year from its low-level radioactive waste disposal 
activities; and 
(3) a validation of payments made in §336.103(f) and (g) 
of this title (relating to Schedule of Fees for Subchapter H Licenses) 
must also be included. 
(b) The financial statement as specified in subsection (a) of 
this section shall be prepared in accordance with Generally Accepted 
Accounting Principles and audited by a Certified Public Accounting 
(CPA) firm. The audited financial statement shall include an Audi­
tor’s Report from the CPA indicating an "unqualified" opinion of the 
licensee’s financial statements. 
(c) In addition to the financial statement on gross receipts, the 
licensee shall provide an audited cost statement that provides all invest­
ment and operating costs for the preceding calendar year. 
(d) In addition to information submitted under this section, all 
revenues and costs shall be provided by the licensee upon request by 
the executive director to consider revision of rates under §336.1305(c) 
of this title (relating to Commission Powers.)  
(e) Except as provided by subsection (f) of this section, the 
commission may not allow as capital cost or as allowable expenses a 
payment to an affiliate for: 
(1) the cost of service, property, right, or other item; or 
(2) interest expense. 
(f) The commission may allow a payment described by sub­
section (e) of this section only to the extent that the commission finds 
the payment is reasonable and necessary for each item or class of items 
as determined by the commission. 
(g) A finding under subsection (f) of this section must include: 
(1) a specific finding of the reasonableness and necessity of 
each item or class of items allowed; and 
(2) a finding that the price charged to the licensee is not 
higher than the prices charged by the supplying affiliate for  the same  
item or class of items to: 
(A) its other affiliates or divisions; or 
(B) a nonaffiliated person within the same market area 
or having the same market conditions. 
(h)  In making a  finding regarding an affiliate transaction, the 
commission shall: 
(1) determine the extent to which the conditions and cir­
cumstances of that transaction are reasonably comparable relative to 
quantity, terms, date of contract, and place of delivery; and 
(2) allow for appropriate differences based on that determi­
nation. 
(i) If the commission finds that an affiliate expense for the test 
period is unreasonable, the commission shall: 
(1) determine the reasonable level of the expense; and 
(2) include that expense in determining the licensee’s cost 
of service. 
§336.1317. Contracted Disposal Rates. 
(a) At any time, a licensee may contract with any person to 
provide a contract disposal rate that is lower than the maximum dis­
posal rate. 
(b) A contract or contract amendment shall be submitted to 
the executive director for approval at least 30 days before its effective 
date. If the executive director takes no action within 30 days of filing, 
the contract or amendment shall go into effect according to its terms. 
Each contract filing shall be accompanied with documentation to show 
that the contract does not result in unreasonable discrimination between 
generators receiving like and contemporaneous service under substan­
tially similar circumstances and provides for the recovery of all costs 
associated with the provision of the service. 
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This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency’s 
legal authority. 




Director, Environmental Law Division 
Texas Commission on Environmental Quality 
Effective date: March 12, 2009 
Proposal publication date: September 5, 2008 
For further information, please call: (512) 239-6090 
TITLE 31. NATURAL RESOURCES AND 
CONSERVATION 
PART 10. TEXAS WATER 
DEVELOPMENT BOARD 
CHAPTER 363. FINANCIAL ASSISTANCE 
PROGRAMS 
SUBCHAPTER L. WATER INFRASTRUCTURE 
FUND 
31 TAC §363.1204 
The Texas Water Development Board (Board) adopts the repeal 
of §363.1204 concerning Availability of Funds without changes 
to the proposal as published in the December 26, 2008, issue of 
the Texas Register (33 TexReg 10411).  
The repeal of §363.1204 removes the requirement that, for each 
fiscal year, the Board will determine the amount of funds to be 
available from all sources to the Water Infrastructure Fund (WIF) 
for financial assistance. In its resolutions, the Board conditions 
its commitment to provide financial assistance on the availabil­
ity of funds, so Board staff continually determines the amount 
of funds on hand and recommends bond sales as necessary to 
raise funds. Thus, it is not necessary for the Board to make an 
annual fiscal-year determination of the amount of funds available 
in the WIF. Section 363.1204 created an unnecessary adminis­
trative burden on the Board and is therefore repealed. 
No comments were received regarding the proposed repeal. 
The adoption of this repeal is authorized pursuant to Texas Water 
Code §6.101, which authorizes the board to adopt rules neces­
sary to carry out the powers and duties of the board and §15.977, 
which authorizes the board to adopt rules necessary to adminis­
ter Texas Water Code, Chapter 15, Subchapter Q. 
This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency’s 
legal authority. 
Filed with the Office of the Secretary of State on February 20, 
2009. 
TRD-200900722 
Kenneth L. Petersen 
General Counsel 
Texas Water Development Board 
Effective date: March 12, 2009 
Proposal publication date: December 26, 2008 
For further information, please call: (512) 463-8061 
CHAPTER 384. RURAL WATER ASSISTANCE 
FUND 
SUBCHAPTER A. INTRODUCTORY 
PROVISIONS 
31 TAC §384.4 
The Texas Water Development Board (Board) adopts the re­
peal of §384.4 concerning Availability of Funds and Distribution 
of Loans without changes to the proposal as published in the 
December 26, 2008, issue of the Texas Register (33 TexReg 
10411). 
The repeal of §384.4 removes the requirement that, for each fis­
cal year, the Board will determine the amount of funds available 
from all sources for financial assistance from the Rural Water 
Assistance Fund (RWAF) for that fiscal year, and will determine 
the amount of funds available for loans and for other purposes 
for which the fund may be used. In its resolutions, the Board 
conditions its commitment to provide financial assistance on the 
availability of funds, so Board staff continually determines the 
amount of funds on hand in the RWAF and recommends bond 
sales as necessary to raise funds. Thus, it is not necessary for 
the Board to make an annual fiscal-year determination of the 
amount of funds available in the RWAF. Section 384.4 created 
an unnecessary administrative burden on the Board and is there­
fore repealed. 
No comments were received regarding the proposed repeal. 
The adoption of this repeal is authorized pursuant to Texas Water 
Code §6.101, which authorizes the board to adopt rules neces­
sary to carry out the powers and duties of the board and §15.995, 
which authorizes the board to adopt rules necessary to adminis­
ter Texas Water Code, Chapter 15, Subchapter R. 
This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency’s 
legal authority. 
Filed with the  Office of the Secretary of State on February 20, 
2009. 
TRD-200900723 
Kenneth L. Petersen 
General Counsel 
Texas Water Development Board 
Effective date: March 12, 2009 
Proposal publication date: December 26, 2008 
For further information, please call: (512) 463-8061 
TITLE 34. PUBLIC FINANCE 
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PART 3. TEACHER RETIREMENT 
SYSTEM OF TEXAS 
CHAPTER 41. HEALTH CARE AND 
INSURANCE PROGRAMS 
SUBCHAPTER A. RETIREE HEALTH CARE 
BENEFITS (TRS-CARE) 
34 TAC §41.7 
The Board of Trustees (Board) of the Teacher Retirement Sys­
tem of Texas (TRS), as trustee of the health benefits program 
for TRS retirees (TRS-Care) under the Texas Public School Re­
tired Employees Group Benefits Act (Chapter 1575 of the In­
surance Code), adopts amended §41.7, relating to the effective 
date of coverage for an eligible individual who elects to enroll 
in TRS-Care. The Board adopts the amended section without 
changes to the proposed text as published in the January 2, 
2009, issue of the Texas Register (34 TexReg 37).  One  of  the  
adopted amendments addresses the effective date of TRS-Care 
coverage for an eligible surviving spouse or eligible dependent 
child of a deceased TRS service or disability retiree or deceased 
active TRS member (together, a Survivor). The other adopted 
amendment is a non-substantive change that eliminates a re­
dundant explanatory rule reference. 
Before §41.7 was amended, the effective date of coverage for 
a Survivor who was not enrolled in TRS-Care immediately pre­
ceding the death of the spouse or parent was the first day of 
the month following TRS-Care’s receipt of a timely submitted 
enrollment application. As a consequence, a Survivor had to 
submit his or her enrollment application to TRS-Care before the 
end of the month in which the spouse or parent died to enroll in 
TRS-Care and to have coverage become effective on the first 
day of the immediately following month. In a few situations, a 
Survivor was not able to submit his or her enrollment application 
quickly enough to avoid a month’s delay in his or her effective 
date of coverage in TRS-Care. For example, if the active TRS 
member died in the third week of April, the surviving spouse 
might not have had enough time to submit the enrollment ap­
plication before April 30. Consequently, the submission of an 
enrollment application during the month of May, even though 
timely under 34 TAC §41.1, relating to initial enrollment periods 
for TRS-Care, would have resulted in an effective date of cov­
erage of June 1, not May 1. The Board has amended §41.7 to 
avoid a potential month delay in coverage under TRS-Care. 
Subsection (d) of §41.7 is amended to provide that, if the 
Survivor is not enrolled in TRS-Care immediately preceding the 
death of the spouse or parent, the Survivor will be allowed to 
choose an effective date of coverage that is either: (1) the first 
day of the month following TRS-Care’s receipt of an application 
during the initial enrollment period as described in §41.1; or (2) 
the first day of the month following the month of the retiree’s or 
member’s death, provided TRS-Care receives an application for 
enrollment in TRS-Care within the initial enrollment period as 
described in §41.1. Applying the amended rule to the example 
described in the preceding paragraph, upon the filing of a timely 
application for enrollment in TRS-Care, the Survivor may elect 
to have his or her TRS-Care coverage begin on May 1 or on 
June 1. 
In addition, a non-substantive amendment to subsection (c) of 
§41.7 deletes a repetitive explanatory reference to another rule 
that already appears in subsection (a) of §41.7. 
No comments were received regarding the proposed amend­
ments to §41.7. 
Statutory Authority: The Board amends §41.7 under §1575.052 
of the Insurance Code, which authorizes TRS to adopt rules rea­
sonably necessary to implement the Texas Public School Retired 
Employees Group Benefits Act (Chapter 1575 of the Insurance 
Code), including those relating to periods for enrollment and se­
lection of optional coverage and procedures for enrolling and ex­
ercising options under TRS-Care. 
This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency’s 
legal authority. 
Filed with the Office of the Secretary of State on February 23, 
2009. 
TRD-200900807 
Ronnie G. Jung 
Executive Director 
Teacher Retirement System of Texas 
Effective date: March 15, 2009 
Proposal publication date: January 2, 2009  
For further information, please call: (512) 542-6438 
TITLE 37. PUBLIC SAFETY AND CORREC-
TIONS 
PART 6. TEXAS DEPARTMENT OF 
CRIMINAL JUSTICE 
CHAPTER 151. GENERAL PROVISIONS 
37 TAC §151.8 
The Texas Board of Criminal Justice adopts the amendments 
to §151.8, Advisory Committees, without changes to the text as 
published in the December 19, 2008, issue of the Texas Register 
(33 TexReg 10299) and will not be republished. 
The amendments are necessary to add clarity and conform the 
rule to the existing organizational structure of the Texas Depart­
ment of Criminal Justice. 
No comments were received. 
The amendments are adopted under Texas Government Code 
§2110.005 and §2110.008. 
Cross Reference to Statutes: Texas Government Code Chapter 
2110 and §§492.006, 492.013, 493.003, and 510.011 - 510.014 
and Texas Health and Safety Code §614.002 and §614.009. 
This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency’s 
legal authority. 
Filed with the Office of the Secretary of State on February 18, 
2009. 
TRD-200900675 
ADOPTED RULES March 6, 2009 34 TexReg 1713 
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Melinda Hoyle Bozarth 
General Counsel 
Texas Department of Criminal Justice 
Effective date: March 10, 2009 
Proposal publication date: December 19, 2008 
For further information, please call: (512) 463-9693 
37 TAC §151.75 
The Texas Board of Criminal Justice (Board) adopts the amend­
ments to §151.75, Standards of Conduct for Financial Advisors, 
with changes to the text as published in the December 19, 2008, 
issue of theTexas Register (33 TexReg 10300).  
The amendments are necessary to add clarity. 
One comment was received from the Office of the General Coun­
sel, which suggested that the name of the rule be amended to 
include "service providers." The Board agrees and has incorpo­
rated the comment. 
The amendments are adopted under Texas Government Code, 
Chapter 2263. 
Cross Reference to Statutes: Texas Government Code, Chap­
ters 404, 552 and 2256 and §492.013. 
§151.75. Standards of Conduct for Financial Advisors and Service 
Providers. 
(a) Definitions. "Financial Advisor or Service Provider" is a 
person or business entity who acts as a financial advisor, financial con­
sultant, money manager, investment manager or broker. 
(b) Applicability. 
(1) This section applies in connection with the manage­
ment or investment of any state funds managed or invested by the Texas 
Department of Criminal Justice (TDCJ) under the Texas Constitution or 
other law, including Chapters 404 and 2256, Texas Government Code, 
without regard to whether the funds are held in the state treasury. 
(2) This section applies to financial advisors or service 
providers who are not employees of the TDCJ, who provide financial 
services to or advise the TDCJ in connection with the management or 
investment of state funds, and who: 
(A) May reasonably be expected to receive, directly or 
indirectly, more than $10,000 in compensation from TDCJ during a 
fiscal year; or 
(B) Render important investment or funds management 
advice to the TDCJ. 
(3) The standards adopted in this rule are intended to iden­
tify professional and ethical standards by which all financial advisors or 
service providers shall abide in addition to the professional and ethical 
standards that may already be imposed on financial advisors or service 
providers under any contracts or service agreements with the TDCJ. 
(c) Disclosure Requirements. 
(1) A financial advisor or service provider shall disclose in 
writing to the  TDCJ  and to the  State Auditor:  
(A) Any relationship the financial advisor or service 
provider has with any party to a transaction with the TDCJ, other 
than a relationship necessary to the investment or fund management 
services that the financial advisor or service provider performs for the 
TDCJ, if the relationship could reasonably be expected to diminish the 
financial advisor’s or service provider’s independence of judgment in 
the performance of the person’s responsibilities to the TDCJ; and 
(B) All direct or indirect pecuniary interests the finan­
cial advisor or service provider has in any party to a transaction with 
the TDCJ, if the transaction is connected with any financial advice or 
service the financial advisor or service provider provides to the TDCJ 
in connection with the management or investment of state funds. 
(2) The financial advisor or service provider shall disclose 
a relationship described by paragraph (1) of subsection (c) without re­
gard to whether the relationship is a direct, indirect, personal, private, 
commercial or business relationship. 
(3) A financial advisor or service provider shall file annu­
ally a statement with the TDCJ and with the State Auditor. The state­
ment shall disclose each relationship and pecuniary interest described 
by paragraph (1) of this subsection (c) or, if no relationship or pecu­
niary interest described by subsection (c) existed during the disclosure 
period, the statement shall affirmatively state that fact. 
(4) The annual statement shall be filed no later  than  April  
15 on a form prescribed by the TDCJ. The statement shall cover the 
reporting period of the previous calendar year. 
(5) The financial advisor or service provider shall promptly 
file a new or amended statement with the TDCJ and with the State 
Auditor whenever there is new information to report under paragraph 
(1) of subsection (c). 
(d) Standards of Conduct. 
(1) Compliance. 
(A) These standards are intended to be in addition to, 
and not in lieu of, a financial advisor’s or service provider’s obligations 
under its contract or service agreement with the TDCJ. In the event of a 
conflict between a financial advisor’s or service provider’s obligations 
under these standards and under its contract or services agreement, the 
standard that imposes a stricter ethics or disclosure requirement con­
trols. 
(B) A financial advisor or service provider shall be 
knowledgeable about these standards, keep current with revisions to 
these standards and abide by the provisions set forth in these standards. 
(C) In all professional activities, a financial advisor or 
service provider shall perform services in accordance with applicable 
laws, rules and regulations of governmental agencies and other appli­
cable authorities, including the TDCJ, and in accordance with any es­
tablished policies of the TDCJ. 
(2) Qualification Standards. 
(A) A financial advisor or service provider shall render 
opinions or advice, or perform professional services only in those ar­
eas in which the financial advisor or service provider has competence 
based on education, training or experience. In areas where a financial 
advisor or service provider is not qualified, the financial advisor or ser­
vice provider shall seek the counsel of qualified individuals or refer the 
TDCJ to such persons. 
(B) A financial advisor or service provider shall keep 
informed of developments in the field of financial planning and invest­
ments and participate in continuing education throughout the financial 
advisor’s or service provider’s relationship with the TDCJ in order to 
improve professional competence in all areas in which the financial ad­
visor or service  provider is engaged. 
(3) Integrity. 
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(A) A financial advisor or service provider has an obli­
gation to observe standards of professional conduct in the course of 
providing advice, recommendations and other services performed for 
the TDCJ. A financial advisor or service provider shall perform pro­
fessional services with honesty, integrity, skill and care. In the course 
of professional activities, a financial advisor or service provider shall 
not engage in conduct involving dishonesty, fraud, deceit or misrep­
resentation, or knowingly make a false or misleading statement to a 
client, employer, employee, professional colleague, governmental, or 
other regulatory body or official, or any other person or entity. 
(B) A financial advisor’s or service provider’s relation­
ship with a third party shall not be used to obtain illegal or improper 
treatment from such third party on behalf of the TDCJ. 
(4) Objectivity. A financial advisor or service provider 
shall maintain objectivity and be free of conflicts of interest in dis­
charging its responsibilities. A financial advisor or service provider 
shall remain independent in fact and appearance when providing 
financial planning and investment advisory services to the TDCJ. 
(5) Prudence. A financial advisor or service provider shall 
exercise reasonable and prudent professional judgment in providing 
professional services to the TDCJ. 
(6) Competence. A financial advisor or service provider 
shall strive to continually improve its competence and the quality of 
services, and discharge its responsibilities to the best of its ability. 
(7) Conflicts of Interest. 
(A) If a financial advisor or service provider is aware 
of any significant conflict between the interests of the TDCJ and the 
interests of another person, the financial advisor or service provider 
shall advise the TDCJ of the conflict and shall also include appropriate 
qualifications or disclosures in any related communication. 
(B) A financial advisor or service provider shall not 
perform professional services involving an actual or potential conflict 
of interest with the TDCJ unless the financial advisor’s or service 
provider’s ability to act fairly is unimpaired, there has been full 
disclosure of the conflict to the TDCJ, and the TDCJ has expressly 
agreed in writing to the performance of the services by the financial 
advisor or service provider. 
(8) Confidentiality. 
(A) A financial advisor or service provider shall not dis­
close to another person any confidential information obtained from the 
TDCJ or regarding the TDCJ’s investments unless authorized to do so 
by the TDCJ in writing or  required to do so by law.  
(B) For the purposes of this subsection, "confidential in­
formation" refers to information not in the public domain of which the 
financial advisor or service provider becomes aware during the course 
of rendering professional services to the TDCJ. It may include informa­
tion of a proprietary nature, information that is excepted from disclo­
sure under the Public Information Act, Chapter 552, Texas Government 
Code, or information restricted from disclosure under any contract or 
service agreement with the TDCJ. 
(e) Contract Voidable. A contract under which a financial 
advisor or service provider renders financial services or advice to 
the TDCJ is voidable by the TDCJ if the financial advisor or service 
provider violates a standard of conduct outlined in this rule. 
This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency’s 
legal authority. 
Filed with the Office of the Secretary of State on February 18, 
2009. 
TRD-200900676 
Melinda Hoyle Bozarth 
General Counsel 
Texas Department of Criminal Justice 
Effective date: March 10, 2009 
Proposal publication date: December 19, 2008 
For further information, please call: (512) 463-9693 
CHAPTER 161. COMMUNITY JUSTICE 
ASSISTANCE DIVISION ADMINISTRATION 
37 TAC §161.21 
The Texas Board of Criminal Justice adopts the amendments to 
§161.21, Role of the Judicial Advisory Council, without changes 
to the text as published in the December 19, 2008, issue of the 
Texas Register (33 TexReg 10301) and will not be republished. 
The amendments are necessary to add clarity. 
No comments were received. 
The amendments are adopted under Texas Government Code 
§492.006 and §493.003(b). 
Cross Reference to Statutes: Texas Government Code 
§492.013. 
This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency’s 
legal authority. 
Filed with the Office of the Secretary of State on February 18, 
2009. 
TRD-200900677 
Melinda Hoyle Bozarth 
General Counsel 
Texas Department of Criminal Justice 
Effective date: March 10, 2009 
Proposal publication date: December 19, 2008 
For further information, please call: (512) 463-9693 
♦ ♦ ♦ 
CHAPTER 195. PAROLE 
37 TAC §195.41 
The Texas Board of Criminal Justice adopts new §195.41, Com­
munity Residential Facilities, with changes to the text as pub­
lished in the December 19, 2008, issue of the Texas Register 
(33 TexReg 10302). 
The purpose of the rule is to set standards for the operation of 
community residential facilities for offenders on parole or manda­
tory supervision. 
The Texas Register suggested a change in subsection (j)(17)(C) 
regarding a punctuation error and a grammatical error; that sen­
tence was corrected. 
No comments were received. 
ADOPTED RULES March 6, 2009 34 TexReg 1715 
The new rule is adopted under Texas Government Code, 
§508.119. 
Cross Reference to Statutes: Texas Government Code, 
§492.013. 
§195.41. Community Residential Facilities. 
(a) General Administration. 
(1) Purpose. Community residential facilities (CRF) that 
are operated through a contract with the Texas Department of Criminal 
Justice (TDCJ or Agency) are to provide housing, training, education, 
rehabilitation and reformation of persons released to parole and manda­
tory supervision, or whose supervision has been continued or modified. 
Contractors shall comply with this rule and all contract requirements. 
This rule does not apply to transitional treatment centers. 
(2) Mission Statement. The facility director shall prepare 
and maintain a mission statement that describes the general purposes 
and overall goals of the facility’s programs. 
(b) Building, Safety, Sanitation and Health Codes. 
(1) Compliance. The facility director shall ensure that the 
facility’s construction, maintenance and operations complies with all 
applicable state, federal and local laws, building codes and regulations 
related to safety, sanitation and health. Records of compliance inspec­
tions, audits or written reports by internal and external sources shall be 
kept on file for examination and review by the TDCJ and other govern­
mental agencies and authorities from program inception forward. 
(2) Sanitation. The facility director shall operate the facil­
ity in accordance with the sanitation plan described in the Operational 
Plan. 
(3) Physical Plant. The facility’s buildings, including the 
improvements, fixtures, electric and heating and air conditioning, shall 
conform to all applicable building codes of federal, state and local laws, 
ordinances and regulations for physical plants and facilities housing 
residents. 
(4) Fires. The facility, its furnishings, fire protection equip­
ment and alarm system shall comply with the regulations of the fire 
authority having jurisdiction. Fire drills shall be conducted at least 
monthly. There shall be a written evacuation plan to be used in the 
event of a fire. The plan is to be certified by an independent quali­
fied governmental agency or department or individual trained in the 
application of national and state fire safety codes. Such plan shall be 
reviewed annually, updated if necessary, and reissued to the local fire 
jurisdiction. Fire safety equipment located at the facility shall be tested 
as specified by the manufacturer or the fire authority, whichever is more 
frequent. An annual inspection of the facility shall be conducted by the 
fire authority having jurisdiction or other qualified person(s). 
(5) Emergency Plan. There shall be a written emergency 
plan for the facility and its operations, which includes an evacuation 
plan, to  be used in the  event of  a  major  flood, storm or other emergen­
cies. This plan shall be reviewed annually and updated, if necessary. 
All facility personnel shall be trained in the implementation of the writ­
ten emergency plan. The emergency plan shall include the following: 
(A) Location of buildings/room floor plan; 
(B) Use of exit signs and directional arrows that are eas­
ily seen and read; and 
(C) Location(s) of publicly posted plan. 
(c) Program and Service Areas. 
(1) Space and Furnishings. The facility shall have space 
and furnishings to accommodate activities such as group meetings, pri­
vate counseling, classroom activities, visitation, recreation and office 
space for  the TDCJ staff.  
(2) Housekeeping and Maintenance. The facility director 
shall ensure the facility is clean and in good repair, and a housekeeping 
and maintenance plan is in effect. 
(3) Other Physical Environment and Facilities Issues. In 
each facility: 
(A) Space shall be provided for janitor closets which are 
equipped with cleaning implements and kept locked at all times when 
not in use; 
(B) There shall be storage areas in the facility for cloth­
ing, bedding and cleaning supplies; 
(C) There shall be clean, usable bedding, linens and 
towels for new residents with provision for exchange or laundering on 
at least a weekly basis; and 
(D) On an emergency or indigent basis, the facility shall 
provide personal hygiene articles. 
(E) There shall be adequate control of vermin and pests; 
(F) There shall be timely trash and garbage removal; 
and 
(G) Sanitation and safety inspections of all internal and 
external areas and equipment shall be performed and documented on a 
routine basis to protect the health and safety of all residents, staff and 
visitors. 
(d) Supervision. 
(1) Operations Manual. An operations manual shall be pre­
pared for and used by each CRF which shall contain information and 
specify procedures and policies for resident census, contraband, super­
vision, physical plant inspection and emergency procedures, includ­
ing detailed implementation instructions. The operations manual shall 
be accessible to all employees and volunteers. The operations man­
ual shall be submitted to the TDCJ Private Facility Contract Monitor­
ing/Oversight Division (PFCMOD) for review and approval. The facil­
ity director shall ensure that the operations manual is reviewed at least 
every two (2) years, and new or revised policies and procedures are 
submitted to the PFCMOD for review and approval. The operations 
manual shall be made available, including all changes, to designated 
staff and volunteers prior to implementation. 
(2) Staffing Availability. The facility director shall ensure 
that the facility has the staff needed to provide coverage of designated 
security posts, surveillance of residents and to perform ancillary func­
tions. Each contract shall have a staffing plan approved by the TDCJ 
prior to offender arrival. 
(3) Activity Log. The facility director shall ensure that 
CRF staff maintain an activity log and prepare shift reports that record, 
at minimum, emergency situations, unusual situations and incidents 
and all absences of residents from a facility. 
(4) Use of Force. The facility director shall ensure that a 
CRF has written policies, procedures and practices that restrict the use 
of physical force to instances of self-protection, protection of residents 
or others or prevention of property damage. In no event shall the use of 
physical force against a resident be justifiable as punishment. A writ­
ten report shall be prepared following all uses of force, and promptly 
submitted to the PFCMOD and facility director for review and fol­
low-up. The application of restraining devices, aerosol sprays, chem­
ical agents, etc. shall only be accomplished by an individual who is 
properly trained in the use of such devices and only in an emergency 
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situation for self-protection, protection of others or other circumstances 
as described previously. 
(5) Access to Facility. The facility shall be secured to pre­
vent unrestricted access by the general public or others without proper 
authorization. 
(6) Control of Contraband/Searches. All facilities shall in­
corporate into the facility operations manual a list of authorized items 
offenders are allowed to possess while a resident of the facility. All in­
coming residents shall receive a copy of this list during the intake/ori­
entation process, along with a written explanation of the provisions of 
Texas Penal Code, §38.114, which states that any resident found to 
possess any item not provided by, or authorized by the facility direc­
tor, or any item authorized or provided by the facility that has been 
altered to accommodate a use other than the originally intended use, 
may be charged with a Class C misdemeanor. Any employee or volun­
teer who provides contraband to a resident of a CRF may be charged 
with a Class B misdemeanor. There shall also be policies defining facil­
ity shakedowns, strip searches and pat searches of residents to control 
contraband and provide for its disposal. 
(7) Levels of Security. The facility director shall ensure 
that appropriate levels of security are maintained for the population 
served by the facility at all times. These levels of security shall create, 
at minimum, a monitored and structured environment in which a resi­
dent’s interior and exterior movements and activities can be supervised 
by specific destination and time. 
(8) Exterior Movements. At the discretion of the facility 
director or designee in conjunction with the Parole Division Regional 
Director or designee, residents of a CRF may be granted exterior move­
ments. Exterior movements include, but are not limited to employment 
programs, community service restitution, support/treatment programs 
and programmatic incentives. The following minimum requirements 
shall be met for all exterior movements: 
(A) The facility director or designee in conjunction with 
the Parole Division Regional Director or designee approves the exterior 
movement; 
(B)  A  staff member orally advises the resident of the 
conditions and limitations of the exterior movement; 
(C) The resident acknowledges in writing an under­
standing of the conditions and limitations of the exterior movement; 
and 
(D) Exterior movements involving programmatic in­
centives may only be granted if the following additional requirements 
are met: 
(i) The resident meets all established requirements 
for the programmatic incentive, as determined by the supervisor of the 
program, and submits a written request for the exterior movement; 
(ii) The requested absence shall not exceed 24 hours 
unless there are unusual circumstances; 
(iii) The resident provides an itinerary for the ab­
sence including method of travel, departure and arrival times and loca­
tions during the exterior movement; 
(iv) The facility director or designee in conjunction 
with the Parole Division Regional Director or designee approves the 
itinerary and establishes the conditions of the exterior movement in­
volving programmatic incentives; and 
(v) A staff member shall make random announced or 
unannounced personal or telephone contacts with the resident to verify 
the location of the resident during the exterior movement. 
(9) Emergency Furloughs. At the discretion of the Parole 
Division Regional Director or designee, a resident may be granted an 
emergency furlough for the purpose of allowing a resident to attend a 
funeral, visit a seriously ill person, obtain medical treatment or attend to 
other exceptional business. Emergency furloughs may only be granted 
if the following conditions are met: 
(A) The resident submits a written request for the emer­
gency furlough; 
(B) The facility director or designee verifies through an 
independent source including, but not limited to a physician, Red Cross 
representative, minister, rabbi, priest or other spiritual leader that the 
presence of the resident is appropriate; 
(C) The resident provides a proposed itinerary includ­
ing method of travel, departure and arrival times and locations during 
the emergency furlough; 
(D) The requested absence shall not exceed 24 hours 
unless there are unusual circumstances; and 
(E) The Parole Division Regional Director or designee 
approves the itinerary and establishes the conditions of the emergency 
furlough. 
(10) The CRF shall ensure that Spanish language as­
sistance and the translation of selected documents are provided for 
Spanish-speaking residents who cannot speak or read English. 
(e) Resident Abuse, Neglect and Exploitation. The facility 
shall protect the residents from abuse, neglect and exploitation. In ac­
cordance with the Prison Rape Elimination Act of 2003 (Public Law 
108-79), all CRFs shall establish a zero tolerance standard for the in­
cidence of sexual assault. Each facility shall make prevention of of­
fender sexual assault a top priority. The CRFs shall have policies and 
procedures in accordance with any national standards published by the 
Attorney General of the United States. These policies and procedures 
shall include, but not be limited to the following: 
(1) Detection, prevention, reduction and punishment of of­
fender sexual assault; 
(2) Standardized definitions to record accurate data regard­
ing the incidence of offender sexual assault; 
(3) A disciplinary process for facility staff who fail to take 
appropriate action to detect, prevent and reduce sexual assaults, to pun­
ish residents guilty of sexual assault and to protect the Eighth Amend­
ment rights of all facility residents; and 
(4) Notification to the  TDCJ in accordance with AD-16.20, 
"Reporting Incidents to the Office of the Inspector General" and AD­
02.15, "Operations of the Emergency Action Center and Reporting Pro­
cedures for Serious or Unusual Incidents." 
(f) Rules and Discipline. There shall be documentation of pro­
gram rule violations and the disciplinary process. 
(1) Rules of Conduct. All incoming residents and staff 
shall receive written rules of conduct which specify acts prohibited 
within the facility and penalties that can be imposed for various de­
grees of violation. 
(2) Limitations of Corrective Actions. Specific limits on  
corrective actions and summary punishment shall be established and 
strictly adhered to in an effort to reduce the potential of staff partici­
pating in abusive behavior towards residents. Limits shall include: 
(A) Notwithstanding the provisions in subsection (d)(4) 
of this rule, no physical contact by staff shall be made on a resident; 
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(B) No profanity, sexual or racial comments shall be di­
rected at residents by staff; 
(C) Residents shall not be used to impose corrective ac­
tions on other residents; 
(D) The severity of the corrective action shall be com­
mensurate with the severity of the infraction; and 
(E) The duration of corrective action shall be limited to 
the minimum time necessary to achieve effectiveness. 
(3) Grievance Procedure. A grievance procedure shall be 
available to all residents in a CRF. The grievance procedure shall in­
clude at least one (1) level of appeal and shall be evaluated at least 
annually to determine its efficiency and effectiveness. 
(4) Spanish translations of the disciplinary rules and pro­
cedures shall be provided for Spanish-speaking residents who cannot 
speak or read English. 
(g) Incident Notification. The facility director or designee 
shall notify the TDCJ of all serious or unusual events pertaining to 
the facility’s operations and staff in accordance with directives and/or 
policies issued by the TDCJ. 
(h) Residents’ Rights. Residents shall be granted access to 
courts and any attorney licensed in the United States or a legal aid soci­
ety (an organization providing legal services to residents or other per­
sons) contacting the resident in order to provide legal services. Such 
contacts include, but are not limited to: confidential telephone commu­
nications, uncensored correspondence and confidential visits. 
(i) Food Service. The food preparation and designated dining 
area shall provide space for meal service based on the population size 
and need. 
(1) Dietary Allowances. Meals shall be approved and re­
viewed annually by a registered dietician, licensed nutritionist, regis­
tered nurse with a minimum of a Bachelor of Science degree in nursing, 
physician assistant, or physician to ensure that the meals meet the na­
tionally recommended allowances for basic nutrition. 
(2) Special Diets. Each facility shall provide special diets 
as prescribed by appropriate medical or dental personnel. 
(3) Food Service Management. Food service operations 
shall meet all requirements established by the local health authorities 
and/or the TDCJ policies. 
(4) Meal Requirements. The facility director shall ensure 
that at least three (3) meals are provided during each 24-hour period. 
Variations may be allowed based on weekend and holiday food service 
demands, or in the event of emergency or security situations, provided 
basic nutritional goals are met. 
(j) Health Care. 
(1) Access to Care. 
(A) Residents shall have unimpeded access to health 
care and to a system for processing complaints regarding health care. 
(B) The facility shall have a designated health author­
ity with responsibility for health care pursuant to a written agreement, 
contract or job description. The health authority may be a physician, 
health administrator or health agency. In the event that the designated 
health authority is a free community health clinic (one which provides 
services to everyone in the community regardless of ability to pay), 
then the CRF is not required to enter into a written contract or agree­
ment. A copy of the mission statement of the free community health 
clinic and a copy of the criteria for admission shall be on file in lieu of 
a contract between the two (2) agencies. 
(C) Each CRF shall have a policy defining the level, 
if any, of financial responsibility to be incurred by the resident who 
receives the medical or dental services. 
(2) Emergency Health Care. 
(A) Twenty-four hour emergency health care shall be 
provided for residents, to include arrangements for the following: 
(i) On site emergency first aid and crisis interven­
tion; 
(ii) Emergency evacuation of the resident from the 
facility; 
(iii) Use of an emergency vehicle; 
(iv) Use of one (1) or more designated hospital emer­
gency rooms or other appropriate health facilities; 
(v) Emergency on-call services from a physician, 
advanced practice nurse or physician assistant, a dentist and a mental 
health professional when the emergency health facility is not located 
in a nearby community; and 
(vi) Security procedures providing for the immedi­
ate transfer of residents, when appropriate. 
(B) A training program for direct care personnel shall 
be established by a recognized health authority in cooperation with the 
facility director that includes the following: 
(i) Signs, symptoms and action required in potential 
emergency situations; 
(ii) Administration of first aid and cardiopulmonary 
resuscitation (CPR); 
(iii) Methods of obtaining assistance; 
(iv) Signs and symptoms of mental illness, retarda­
tion and chemical dependency; and 
(v) Procedures for patient transfers to appropriate 
medical facilities or health-care providers. 
(C) First aid kits shall be available in designated areas 
of the facility. Contents and locations shall be approved by the health 
authority. 
(3) Serious and Infectious Diseases. 
(A) The facility shall provide for the management of 
serious and infectious diseases. 
(B) The CRFs shall have policies and procedures to di­
rect actions to be taken by employees concerning residents who have 
been diagnosed with human immunodeficiency virus (HIV), including, 
at minimum, the following: 
(i) When and where residents shall be tested; 
(ii) Appropriate safeguards for staff and residents; 
(iii) Staff and resident training; 
(iv) Issues of confidentiality; and 
(v) Counseling and support services. 
(4) Dental Care. Access to dental care shall be made avail­
able to each resident. 
(5) Medications--General Guidelines. 
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(A) Staff who dispense medication shall be properly 
credentialed and trained. Staff that supervise self-administration of 
medication shall be appropriately trained to perform the task. 
(B) Policy and procedure shall direct the possession 
and use of controlled substances, prescribed medications, supplies 
and over-the-counter (OTC) drugs. Prescribed medications shall be 
dispensed according to the directions of the prescribing physician, 
advanced practice nurse or physician assistant. 
(C) Each residential facility shall have a written policy 
in place that sets forth required procedural guidelines for the admin­
istration, documentation, storage, management, accountability of all 
resident medication, inventory, disposal of medications, handling med­
ication errors and adverse reactions. 
(D) If medications are distributed by facility staff, 
records shall be maintained and audited monthly and shall include, 
but not be limited to the date, time, name of the resident receiving the 
medication and the name of the staff distributing the medication. 
(E) Each facility shall ensure that the phone number of 
a pharmacy and a comprehensive drug reference source is readily avail­
able to the staff. 
(6) Medication Storage. 
(A) Prescription and OTC medications shall be kept in 
locked storage and accessible only to staff who are authorized to pro­
vide medication. Syringes, needles and other medical supplies shall 
also be kept in locked storage. 
(B) All controlled/scheduled drugs shall be stored un­
der double lock and key. 
(C) Each facility shall ensure that all medications, sy­
ringes and needles are stored in the original container. 
(D) Medications labeled as internal and external only 
shall not be stored together in the same medication box or medication 
drawer. 
(E) Sample prescription medications provided by 
physicians shall be stored with proper labeling information that in­
cludes the name of the medication; name of the prescribing physician, 
advanced practice nurse or physician assistant; date prescribed; and 
dosage instructions. 
(F) Medications that require refrigeration shall be 
stored in a refrigerator designated for medications only. A thermome­
ter shall be maintained inside the refrigerator with the temperature 
checked and recorded daily on a temperature log. 
(G) Medications that are discontinued, have expired 
dates or are no longer in use shall be stored in a separate locked 
container or drawer until destroyed. 
(H) Facilities that allow residents to keep medications 
in the resident’s possession shall have written guidelines specific for  
keep-on-person (KOP) medications. Staff shall ensure that authorized 
residents keep medication on their person or safely stored and inacces­
sible to other residents. 
(7) Medication Inventory and Disposal. 
(A) Facility staff shall conduct an inventory count of 
all controlled/scheduled prescription medications daily (at a minimum, 
once per 24-hour period). The count shall be conducted and witnessed 
by one (1) other staff member. Documentation of inventory counts 
shall be maintained for a minimum period of three (3) years. 
(B) The facility shall conduct a monthly inventory of all 
prescription and OTC drugs provided to or purchased by the resident. 
The monthly audit shall be conducted by a staff person who is not re­
sponsible for conducting the daily inventory counts. 
(C) A monthly audit shall be conducted of all medica­
tion administration records to verify the accuracy of recorded informa­
tion. The monthly audit of medication administration records shall be 
conducted by a staff person who is not responsible for the documenta­
tion of medication administration records. 
(D) When a discrepancy is noted between the medica­
tion administration record and the monthly inventory count, documen­
tation explaining the reason for the discrepancy and action taken to cor­
rect it shall be recorded. In the event an inventory count reveals unac­
counted for controlled/scheduled medication, an investigation shall be 
conducted and a summary report written detailing the steps taken to re­
solve the matter. Until the discrepancy is resolved, an inventory count 
shall be conducted three (3) times daily (after each shift). The summary 
report shall be maintained for a minimum period of three (3) years. 
If misapplication, misuse or misappropriation of controlled/scheduled 
medication leads to an investigation by law enforcement, such infor­
mation shall be reported pursuant to subsection (g) of this rule. 
(E) Discontinued and outdated medications shall be re­
moved from the current medication storage, stored in a separate locked 
container and disposed of within 30 days. The drugs designated for 
disposal shall be recorded on a drug disposal form. 
(F) Methods used for drug disposal shall prevent medi­
cation from being retrieved, salvaged or used in any way. The disposal 
of drugs shall be conducted, documented and the process witnessed by 
one (1) other staff member. The documentation shall include: 
(i) Name of the resident and date of disposal; 
(ii) Name and strength of the medication; 
(iii) Prescription number, sample or OTC lot num­
bers; 
(iv) Amount disposed, reason for disposal and the 
method of disposal; and 
(v) Signatures of the two (2) staff members that wit­
nessed the disposal. 
(8) Administration of Medication for Non-Medical Model 
Facilities. 
(A) Prescription medications shall be dispensed only by 
licensed nurses or other staff who are trained and have the appropriate 
documented medication certification to dispense medications while un­
der the supervision of a physician or registered nurse. Facilities that do 
not have licensed nurses or other credentialed staff to dispense medi­
cations (non-medical model facilities) shall implement the practice of 
self-administration of medications. 
(B) If medications are dispensed through the practice of 
self-administration in a non-medical model program, staff trained by a 
qualified health professional to supervise residents in the self-admin­
istration of medications shall monitor the residents during the self-ad­
ministration process. 
(C) Each dose of prescription medication received by 
the resident shall be documented on the prescription medication ad­
ministration record and maintained in the resident’s medical file. The 
prescription medication record shall include: 
(i) Name of the resident receiving the medication; 
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(ii) Drug allergies or the absence of known drug al­
lergies; 
(iii) Name, strength of medication and route of ad­
ministration; 
(iv) Instructions for taking the medication, the 
amount taken and the route of administration; 
(v) Date and time the medication was provided; 
(vi) Prescription number (or lot number for sample 
drugs) and the initial amount of medication received; 
(vii) Prescribing physician, advanced practice nurse 
or physician assistant and the name of the pharmacy; 
(viii) Signature of the resident receiving the medica­
tion and the staff person supervising the self-administration of medica­
tion; 
(ix) The remaining amount of medication after each 
dose dispensed; and 
(x) Comment section for recording a variance, dis­
crepancy or change. 
(D) Each dose of OTC medication received by the resi­
dent shall be documented on the OTC medication administration record 
and maintained in the resident’s medical file. The OTC drugs pur­
chased by the resident or supplied for the resident in quantities larger 
than single dose packages shall be recorded on the OTC drug record. 
The OTC drug record shall include: 
(i) The resident’s name; 
(ii) The name and strength of the medication dis­
pensed; 
(iii) Drug allergies or the absence of known drug al­
lergies; 
(iv) The dosage instructions and route of administra­
tion; 
(v) The initial amount received, OTC lot number 
and the expiration date; 
(vi) The date and time the medication was dis­
pensed; 
(vii) The amount dispensed and the ending count af­
ter each dose; 
(viii) Comment section for recording reason for  
OTC drug or other notations; and 
(ix) The signature of the resident and the employee 
who supervised each dose dispensed. 
(E) Facility Stock OTC Drugs. Multiple OTC stock 
drugs supplied in single dose packaging may be recorded on the same 
form. The medication drug record for facility stock OTC drugs shall 
include: 
(i) The resident’s name; 
(ii) The name, strength and route of administration; 
(iii) Drug allergies or the absence of known drug al­
lergies; 
(iv) The date, time, amount dispensed and the lot 
number on the container; 
(v) Comment section to record the reason the OTC 
drug was requested; and 
(vi) The signature of the resident and the employee 
who supervised each dose dispensed. 
(9) Training for Monitoring Self-Administration of Medi­
cations. All residential employees responsible for supervising residents 
in self-administration of medication, who are not credentialed to dis­
pense medication, shall complete required training before performing 
this task. 
(A) The initial training for new employees shall be four 
(4) hours in length. 
(B) Employees shall complete a minimum of two (2) 
hours of review training annually thereafter. 
(C) The training shall be provided by a physician, phar­
macist, physician assistant or registered nurse before supervising self-
administration of medications. A licensed vocational nurse (LVN) or 
paramedic (under supervision) may teach the course from an estab­
lished curriculum. Topics to be covered shall include: 
(i) Prescription labels; 
(ii) Medical abbreviations; 
(iii) Routes of administration; 
(iv) Use of drug reference materials; 
(v) Monitoring/observing insulin preparation and 
administration; 
(vi) Storage, maintenance, handling and destruction 
of medication; 
(vii) Transferring information from prescription la­
bels to the medication administration record and documentation re­
quirements, including sample medications; and 
(viii) Procedures for medication errors, adverse re­
actions and side effects. 
(10) Female Residents. If female residents are housed, ac­
cess to pregnancy management services shall be available. 
(11) Mental Health. Access to mental health services shall 
be available to residents. 
(12) Suicide Prevention. Each facility shall have a written 
suicide prevention and intervention program reviewed and approved by 
a qualified medical or mental health professional. All staff with resi­
dent supervision responsibilities shall be trained in the implementation 
of the suicide prevention program. 
(13) Personnel. 
(A) If treatment is provided to residents by health-care 
personnel other than a physician, psychiatrist, dentist, psychologist, op­
tometrist, podiatrist or other independent provider, such treatment shall 
be performed pursuant to written standing or direct orders by personnel 
authorized by law to give such orders. 
(B) If the facility provides medical treatment, person­
nel who provide health-care services to residents shall be qualified and 
appropriately licensed. Verification of current credentials and job de­
scriptions shall be on file in the facility. Appropriate state and federal 
licensure, certification or registration requirements and restrictions ap­
ply. 
(14) Informed Consent. If the facility provides medical 
treatment, the facility shall ensure residents are provided information 
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to make medical decisions with informed consent. All informed con­
sent standards in the jurisdiction shall be observed and documented for 
resident care. 
(15) Participation in Research. Residents shall not partic­
ipate in medical, pharmaceutical or cosmetic experiments. This does 
not preclude individual treatment of a resident based on resident’s need 
for a specific medical procedure that is not generally available. 
(16) Notification. Individuals designated by the resident 
shall be notified in case of serious illness, injury or death. 
(17) Health Records. 
(A) If medical treatment is provided by the facility, ac­
curate health records for residents shall be maintained separately and 
confidentially. 
(B) If medical treatment is provided by the facility, the 
method of recording entries in the records, the form and format of the 
records, and the procedures for maintenance and safekeeping shall be 
approved by the health authority. 
(C) If medical treatment is provided by the facility for 
a resident being transferred to another facility, summaries or copies of 
the medical history record shall be forwarded to the receiving facility 
prior to or at arrival.  
(k) Discharge From CRFs. Discharge from CRFs shall be 
based on the following criteria: 
(1) The resident has made alternative housing arrange­
ments as approved by the supervising parole officer; 
(2) The resident has satisfied a period of placement as a 
condition of parole or mandatory supervision; 
(3) The resident has demonstrated non-compliance with 
program criteria or Board order; or 
(4) The resident manifests an emergency medical or mental 
problem that requires hospitalization. 
(l) Mail, Telephone and Visitation. The facility director shall 
have written policies which govern the facility’s mail, telephone and 
visitation privileges for residents, including mail inspection, public 
phone use and routine and special visits. The policies shall address 
compelling circumstances in which a resident’s mail both incoming and 
outgoing may be opened, but not read, to inspect for contraband. 
(m) Religious Programs. 
(1) The facility director shall have written policies that 
govern religious programs for residents. The policies shall provide 
that residents have the opportunity to voluntarily practice the require­
ments of a resident’s religious faith, have access to worship/religious 
services and the use or contact with community religious resources, 
when appropriate. 
(2) Under Texas Civil Practice & Remedies Code, Chap­
ter 110, a CRF may not substantially burden a resident’s free exercise 
of religion unless the application of the burden is in furtherance of a 
compelling governmental interest and is the least restrictive means of 
furthering that interest. There is a presumption that a policy or practice 
that applies to a resident in the custody of a CRF is in furtherance of 
a compelling governmental interest and is the least restrictive means 
of furthering that interest. The presumption may be rebutted with evi­
dence provided by the resident. 
This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency’s 
legal authority. 
Filed with the Office of the Secretary of State on February 18, 
2009. 
TRD-200900678 
Melinda Hoyle Bozarth 
General Counsel 
Texas Department of Criminal Justice 
Effective date: March 10, 2009 
Proposal publication date: December 19, 2008 
For further information, please call: (512) 463-9693 
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Final Action on Rules  
EXEMPT FILING NOTIFICATION PURSUANT TO THE INSUR­
ANCE CODE CHAPTER 5, SUBCHAPTER L, ARTICLE 5.96 
ADOPTION OF REVISED WORKERS’ COMPENSATION CLAS­
SIFICATION RELATIVITIES AND AMENDMENTS TO THE 
TEXAS BASIC MANUAL OF RULES, CLASSIFICATIONS AND 
EXPERIENCE RATING PLAN FOR WORKERS’ COMPENSA­
TION AND EMPLOYERS’ LIABILITY INSURANCE UPDATING 
THE EXPECTED LOSS RATES AND DISCOUNT RATIOS TABLE 
The Commissioner of Insurance (Commissioner) adopts the amend­
ments proposed by the Texas Department of Insurance (Department) 
staff in a petition (Ref. No. W-1208-20) filed with the Office of the 
Chief Clerk of the Department on December 19, 2008. Notice of the 
proposal was published in the January 2, 2009, issue of the Texas Reg-
ister (34 TexReg 71). The amendments were considered at a public 
hearing held under Docket No. 2703 on February 3, 2009, at 9:30 a.m., 
in Room 100 of the William P. Hobby Building, 333 Guadalupe Street, 
Austin, Texas. The amendments are adopted without changes to the 
proposed amendments. 
The adopted amendments include (i) revised Texas Workers’ Compen­
sation Classification Relativities (classification relativities) to replace 
those adopted pursuant to Commissioner’s Order No. 07-0915, dated 
October 23, 2007; and (ii) a revised table to amend the Texas Basic 
Manual of Rules, Classification, and Experience Rating Plan for Work­
ers’ Compensation and Employers’ Liability Insurance (Basic Manual) 
concerning the Expected Loss Rates and Discount Ratios used in ex­
perience rating. 
The Department received one comment regarding the proposed amend­
ments from Texas Mutual Insurance Company. The commenter rec­
ommended that all future amendments to the classification relativities, 
expected loss rates, and discount ratios be made with a May 1st effec­
tive date. The commenter stated that maintaining the same date would 
allow all policyholders, regardless of their effective date, to receive 
consistent changes. The commenter further suggested that each set of 
amendments be effective for 12 months in order to ensure that all pol­
icyholders benefit equally from the changes. The Department appreci­
ates the suggestions and will consider them in planning future updates 
to the classification relativities, expected loss rates, and discount ratios. 
The Commissioner has jurisdiction over this matter pursuant to Article 
5.96 and §2053.051 and §2053.052 of the Texas Insurance Code. Sec­
tion 2053.051 requires the Department to determine hazards by class 
and establish classification relativities applicable to the payroll in each 
class for workers’ compensation insurance. Section 2053.052 requires 
the Commissioner to adopt a uniform experience rating plan for work­
ers’ compensation insurance. Section 2053.051 and §2053.052 further 
provide that the classification system and experience rating plan be re­
vised at least once every five years. Article 5.96 authorizes the De­
partment to prescribe, promulgate, adopt, approve, amend, or repeal 
standard and uniform manual rules, rating plans, classification plans, 
statistical plans, and policy and endorsement forms for various lines of 
insurance, including workers’ compensation insurance. 
The Commissioner has determined that it is necessary to revise the clas­
sification relativities and the Basic Manual as proposed by staff in the 
December 19, 2008 petition in order to utilize the most recent experi­
ence data available. The revised classification relativities schedule and 
Basic Manual table, which are adopted without changes to the proposed 
amendments, are incorporated by reference into this Order. 
This adoption is made pursuant to Article 5.96 of the Texas Insurance 
Code, which exempts actions taken under Article 5.96 from the require­
ments of the Administrative Procedures Act (Government Code, Title 
10, Chapter 2001). 
IT IS THEREFORE THE ORDER of the Commissioner of Insurance 
that the amendments to the classification relativities and the Basic Man­
ual proposed by the staff petition (Ref. No. W-1208-20) and incorpo­
rated by reference into this Order are adopted. 
IT IS FURTHER ORDERED that the revised classification relativities 
are available for immediate use by insurers and that their use is manda­
tory for all policies with an effective date on or after May 1, 2009, un­
less the insurer makes an independent filing to justify insurer-specific 
classification relativities. 
IT IS FURTHER ORDERED that the amendments to the Basic Manual 
apply to all policies with an effective date on or after May 1, 2009. 
TRD-200900717 
Gene C. Jarmon 
General Counsel and Chief Clerk 
Texas Department of Insurance 
Filed: February 19, 2009 
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Proposed Rule Review 
Credit Union Department 
Title 7, Part 6 
The Texas Credit Union Commission will review and consider for 
re-adoption, revision, or repeal Chapter 91, §§91.101 (Definitions 
and Interpretations), 91.103 (Public Notice of Department Activities), 
91.104 (Notice of Applications), 91.105 (Applications for Autho­
rization from the Commissioner), 91.110 (Protest Procedures for 
Applications), 91.115 (Safety at Unmanned Teller Machines), 91.120 
(Posting of Notice Regarding Certain Loan Agreements), 91.125 
(Accuracy of Advertising), 91.201 (Incorporation Procedures), 91.202 
(Form of Bylaws; Amendments to Articles of Incorporation and 
Bylaws), 91.205 (Use of Credit Union Name), 91.206 (Underserved 
Area Credit Unions--Secondary Capital Accounts), 91.209 (Reports 
and Charges for Late Filing), 91.210 (Foreign Credit Unions), 91.1003 
(Mergers/Consolidations), 91.1005 (Conversion to a Texas Credit 
Union), 91.1006 (Conversions to a Federal or Out-of-State Credit 
Unions), 91.1007 (Conversion to a Mutual Savings Institution), 
91.1008 (Conversion Voting Procedures and Restrictions; Filing 
Requirements), 91.1110 (Share and Deposit Insurance Requirements), 
91.3001 (Opportunity to Submit Comments on Certain Applications), 
and 91.3002 (Conduct of Meetings to Receive Comments) of Title 
7, Part 6 of the Texas Administrative Code in preparation for the 
Commission’s Rule Review as required by §2001.039, Government 
Code. 
An assessment will be made by the Commission as to whether the rea­
sons for adopting or readopting these rules continue to exist. Each rule 
will be reviewed to determine whether it is obsolete, whether the rule 
reflects current legal and policy considerations, and whether the rule 
reflects current procedures of the Credit Union Department. 
Comments or questions regarding these rules may be submitted in 
writing to, Credit Union Department, 914 East Anderson Lane, Austin, 
Texas 78752-1699, or electronically to info@tcud.state.tx.us. The 
deadline for comments is March 31, 2009. 
The Commission also invites your comments on how to make these 
rules easier to understand. For example: 
* Do the rules organize the material to suit your needs? If not, how 
could the material be better organized? 
* Do the rules clearly state the requirements? If not, how could the rule 
be more clearly stated? 
* Do the rules contain technical language or jargon that isn’t clear? If 
so, what language requires clarification? 
* Would a different format (grouping and order of sections, use of head­
ings, paragraphing) make the rule easier to understand? If so, what 
changes to the format would make the rule easier to understand? 
* Would more (but shorter) sections be better in any of the rules? If so, 
what sections should be changed? 
Any proposed changes to these rules as a result of the rule review will 
be published in the Proposed Rule Section of the Texas Register. The  
proposed rules will be open for public comment prior to final adoption 
by the Commission. 
TRD-200900769 
Harold E. Feeney 
Commissioner 
Credit Union Department 
Filed: February 23, 2009 
♦ ♦ ♦ 
Adopted Rule Reviews 
Texas Board of Architectural Examiners 
Title 22, Part 1 
The Texas Board of Architectural Examiners adopts the review of Ti­
tle 22, Part 1, Chapter 1, Architects; Chapter 3, Landscape Architects; 
Chapter 5, Interior Designers; and Chapter 7, Administration. The pro­
posed notice of review was published in the August 29, 2008, issue of 
the Texas Register (33 TexReg 7311). 
During its review, the Board determined that the initial reasons for 
adopting these chapters continue to exist. The chapters are therefore 
adopted in accordance with the requirements of Texas Government 
Code, §2001.039. 
The agency received no comments regarding the adoption of the re­
view. 
This concludes the Board’s review of Chapter 1, Architects; Chapter 
3, Landscape Architects; Chapter 5, Interior Designers; and Chapter 7, 
Administration, as required by Texas Government Code §2001.039. 
TRD-200900817 
Cathy L. Hendricks 
Executive Director 
Texas Board of Architectural Examiners 
Filed: February 24, 2009 
♦ ♦ ♦ 
Texas Department of Criminal Justice 
Title 37, Part 6 
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♦ ♦ ♦ 
♦ ♦ ♦ 
♦ ♦ ♦ 
♦ ♦ ♦ 
♦ ♦ ♦ 
The Texas Board of Criminal Justice (TBCJ or Board) has completed 
its review of §151.8, concerning Advisory Committees, in accordance 
with the requirements of Texas Government Code §2001.039. The 
Board has determined that the reasons for initially adopting §151.8 con­
tinue to exist, and it readopts the rule. 
Notice of the review was published in the December 19, 2008, issue of 
the Texas Register (33 TexReg 10335). No comments were received as 
a result of that notice. 
As a result of that rule review, the Texas Department of Criminal Justice 
published proposed amendments to §151.8 in the December 19, 2008, 
issue of the Texas Register (33 TexReg 10299). The Board adopted 
the amended rule on February 13, 2009, and the adoption notice is 
published in this issue of the Texas Register. 
TRD-200900679 
Melinda Hoyle Bozarth 
General Counsel 
Texas Department of Criminal Justice 
Filed: February 18, 2009 
The Texas Board of Criminal Justice (TBCJ or Board) has completed 
its review of §151.75, Standards of Conduct for Financial Advisors and 
Service Providers, in accordance with the requirements of Texas Gov­
ernment Code §2001.039. The Board has determined that the reasons 
for initially adopting §151.75 continue to exist, and it readopts the rule. 
Notice of the review was published in the December 19, 2008, issue of 
the Texas Register (33 TexReg 10335). Comments were received as a 
result of that notice, and changes were incorporated into the amended 
rule. 
As a result of that rule review, the Texas Department of Criminal Justice 
published proposed amendments to §151.75 in the December 19, 2008, 
issue of the Texas Register (33 TexReg 10300). The Board adopted 
the amended rule on February 13, 2009, and the adoption notice is 
published in this issue of the Texas Register. 
TRD-200900680 
Melinda Hoyle Bozarth 
General Counsel 
Texas Department of Criminal Justice 
Filed: February 18, 2009 
The Texas Board of Criminal Justice (TBCJ or Board) has completed 
its review of §161.21, concerning the Role of the Judicial Advisory 
Council, in accordance with the requirements of Texas Government 
Code §2001.039. The Board has determined that the reasons for ini­
tially adopting §161.21 continue to exist, and it readopts the rule. 
Notice of the review was published in the December 19, 2008, issue of 
the Texas Register (33 TexReg 10335). No comments were received as 
a result of that notice. 
As a result of that rule review, the Texas Department of Criminal Justice 
(TDCJ) published proposed amendments to §161.21 in the December 
19, 2008, issue of the Texas Register (33 TexReg 10301). The Board 
adopted the amended rule on February 13, 2009, and the adoption no­
tice is published in this issue of the Texas Register. 
TRD-200900681 
Melinda Hoyle Bozarth 
General Counsel 
Texas Department of Criminal Justice 
Filed: February 18, 2009 
Texas Medical Board 
Title 22, Part 9 
The Texas Medical Board (Board) adopts the review of Chapter 162, 
Supervision of Medical School Students, §162.1 and §162.2, pursuant 
to the Texas Government Code, §2001.039. The proposed rule review 
was published in the January 9, 2009, issue of the Texas Register (34 
TexReg 265). 
Elsewhere in this issue of the Texas Register, the Board contempora­
neously adopts amendments to §162.1. 
The agency’s reason for adopting the rules contained in this chapter 
continues to exist. 
No comments were received regarding adoption of the review. 
This concludes the review of Chapter 162, Supervision of Medical 
School Students. 
TRD-200900652 
Mari Robinson, J.D. 
Interim Executive Director 
Texas Medical Board 
Filed: February 17, 2009 
The Texas Medical Board (Board) adopts the review of Chapter 189, 
Compliance Program, §§189.1 - 189.14, pursuant to the Texas Govern­
ment Code, §2001.039. The proposed rule review was published in the 
January 9, 2009, issue of the Texas Register (34 TexReg 265). 
Elsewhere in this issue of the Texas Register, the Board contemporane­
ously adopts amendments to §189.1 and §189.2. 
The agency’s reason for adopting the rules contained in this chapter 
continues to exist. 
No comments were received regarding adoption of the review. 
This concludes the review of Chapter 189, Compliance Program. 
TRD-200900653 
Mari Robinson, J.D. 
Interim Executive Director 
Texas Medical Board 
Filed: February 17, 2009 
Texas State Board of Pharmacy 
Title 22, Part 15 
The Texas State Board of Pharmacy adopts the review of Chap­
ter 297 (§§297.1 - 297.9), concerning Pharmacy Technicians and 
Pharmacy Technician Trainees, pursuant to the Texas Government 
Code §2001.039, regarding Agency Review of Existing Rules. The 
proposed review was published in the December 26, 2008, issue of the 
Texas Register (33 TexReg 10515). 
No comments were received. 
The agency finds the reason for adopting the rule continues to exist. 
TRD-200900721 
Gay Dodson, R.Ph. 
Executive Director/Secretary 
Texas State Board of Pharmacy 
Filed: February 20, 2009 
34 TexReg 1726 March 6, 2009 Texas Register 
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Department of Assistive and Rehabilitative Ser-
vices 
Notice of Request for Comments on IDEA Part C Funds for 
Early Childhood Intervention 
The Texas Department of Assistive and Rehabilitative Services 
(DARS), Division for Early Childhood Intervention, is soliciting 
comments related to its annual application for federal funds for early 
childhood intervention services. DARS will be requesting funding 
under the Individuals with Disabilities Education Act, Part C for 
federal fiscal year 2009. The annual funding application will be 
submitted to the U.S. Department of Education , Office of Special 
Education Programs on May 18, 2009. The application can be viewed 
on the DARS web site at: http://www.dars.state.tx.us. The Texas 
Department of Assistive and Rehabilitative Services, Division for 
Early Childhood Intervention is providing an opportunity to comment 
on the application from March 6, 2009 until May 5, 2009. 
To request copies of the application or to make comments concerning 
early childhood intervention services in Texas, please, contact: 
Cynthia Henderson, M.Ed., Lead Policy Specialist, Texas Depart­
ment of Assistive and Rehabilitative Services, Division of Early 
Childhood Intervention, 4900 North Lamar Boulevard, Austin, Texas 
78751-2399, Mail Code 3029, cynthia.henderson@dars.state.tx.us 
TRD-200900821 
Sylvia F. Hardman 
Deputy Commissioner for Legal Services 
Department of Assistive and Rehabilitative Services 
Filed: February 24, 2009 
Comptroller of Public Accounts 
Notice of Request for Proposals 
Pursuant to §1201.027, Texas Government Code; Chapter 2254, Sub­
chapter B and Chapter 404, Subchapter H; the Comptroller of Pub­
lic Accounts (Comptroller) announces its Request for Proposals (RFP 
#192a) from qualified, independent firms to serve as Financial Advi­
sor to the Comptroller. The Comptroller desires to obtain the services 
of a Financial Advisor related to the document preparation, issuance, 
sale, and delivery of Tax and Revenue Anticipation Notes, including 
Commercial Paper Notes (Notes) as well as assistance in handling of 
disclosure issues relating to the Notes. The successful respondent will 
be expected to begin performance of the contract on or about May 1, 
2009. 
Contact: Parties interested in submitting a proposal should contact 
Thomas H. Hill, Assistant General Counsel, Contracts, Comptroller 
of Public Accounts, 111 E. 17th St., Rm 201, Austin, Texas 78774, 
telephone number: (512) 305-8673, to obtain a copy of the RFP. The 
Comptroller will mail copies of the RFP only to those specifically re­
questing a copy. The RFP will be available for pick-up at the above-ref­
erenced address on March 6, 2009, between 10:00 a.m. and 5:00 p.m., 
Central Zone Time (CZT), and during normal business hours thereafter. 
The Comptroller will also make the RFP available electronically on the 
Electronic State Business Daily after Friday, March 6, 2009, 10:00 a.m. 
(CZT). 
Questions and Non-Mandatory Letters of Intent: All written inquiries, 
questions, and non-mandatory Letters of Intent to propose must be re­
ceived at the above-referenced address not later than 2:00 p.m. (CZT) 
on Friday, March 20, 2009. Prospective respondents are encouraged to 
fax or e-mail non-mandatory Letters of Intent and Questions to (512) 
463-3669 or contracts@cpa.state.tx.us to ensure timely receipt. The 
Letter of Intent must be addressed to Thomas H. Hill, Assistant Gen­
eral Counsel, Contracts, and must contain the information as stated in 
the corresponding Section of the RFP and be signed by an official of 
that entity. Non-mandatory Letters of Intent and Questions received af­
ter this time and date will not be considered. On or about Friday, March 
27, 2009, the Comptroller expects to post responses to questions as a 
revision to the Electronic State Business Daily notice on the issuance 
of this RFP. 
Closing Date: Proposals must be delivered to the Office of the Assis­
tant General Counsel, Contracts, at the location specified above (Room 
201) no later than 2:00 p.m. (CZT), on Friday, April 10, 2009. Propos­
als received in Room 201 after this time and date will not be considered 
regardless of the reason for the late delivery and receipt. Respondents 
are encouraged to verify and are solely responsible for verifying timely 
receipt of proposals in that office (Room 201). 
Evaluation Criteria: Proposals will be evaluated under the evaluation 
criteria outlined in the RFP. The Comptroller shall make the final deci­
sion on any contract award or awards resulting from this RFP. 
The Comptroller reserves the right, in its sole discretion, to accept or 
reject any or all proposals submitted. The Comptroller is not obligated 
to award or execute any contracts on the basis of this notice or the 
distribution of any RFP. The Comptroller shall not pay for any costs 
incurred by any entity in responding to this notice or the RFP. 
The anticipated schedule of events is as follows:  Issuance of RFP  ­
March 6, 2009, 10:00 a.m. CZT; Non-Mandatory Letter of Intent to 
propose and Questions Due - March 20, 2009, 2:00 p.m. CZT; Official 
Responses to Questions posted - March 27, 2009, or as soon thereafter 
as practical; Proposals Due - April 10, 2009, 2:00 p.m. CZT, Contract 
Execution - May 1, 2009, or as soon thereafter as practical; and Com­
mencement of Project Activities - May 1, 2009. 
TRD-200900813 
Pamela G. Smith 
Deputy General Counsel for Contracts 
Comptroller of Public Accounts 
Filed: February 23, 2009 
Notice of Request for Proposals 
Pursuant to §1201.027, Texas Government Code; Chapter 2254, Sub­
chapter A, and Chapter 404, Subchapter H; the Comptroller of Pub­
lic Accounts (Comptroller) announces its Request for Proposals (RFP 
#192b) from qualified, independent law firms to serve as Bond Coun­
sel to the Comptroller. The Comptroller desires to obtain the services 
of Bond Counsel in connection with a variety of issues related to the 
IN ADDITION March 6, 2009 34 TexReg 1731 
♦ ♦ ♦ 
issuance, sale, and delivery of Tax and Revenue Anticipation Notes, 
including Commercial Paper Notes (Notes) as well as assisting in han­
dling all disclosure issues relating to the Notes. The successful respon­
dent will be expected to begin performance of the contract on or about 
May 1, 2009. 
Contact: Parties interested in submitting a proposal should contact 
Thomas H. Hill, Assistant General Counsel, Contracts, Comptroller 
of Public Accounts, 111 E. 17th St., Rm 201, Austin, Texas 78774, 
telephone number: (512) 305-8673, to obtain a copy of the RFP. The 
Comptroller will mail copies of the RFP only to those specifically re­
questing a copy. The RFP will be available for pick-up at the above-ref­
erenced address on March 6, 2009, between 10:00 a.m. and 5:00 p.m., 
Central Zone Time (CZT), and during normal business hours there­
after. The Comptroller will also make the RFP available electronically 
on the Electronic State Business Daily Friday, March 6, 2009, 10:00 
a.m. (CZT). 
Questions and Non-Mandatory Letters of Intent: All written inquiries, 
questions, and non-mandatory Letters of Intent to propose must be re­
ceived at the above-referenced address not later than 2:00 p.m. (CZT) 
on Friday, March 20, 2009. Prospective respondents are encouraged to 
fax or e-mail non-mandatory Letters of Intent and Questions to (512) 
463-3669 or contracts@cpa.state.tx.us to ensure timely receipt. The 
Letter of Intent must be addressed to Thomas H. Hill, Assistant Gen­
eral Counsel, Contracts, and must contain the information as stated in 
the corresponding Section of the RFP and be signed by an official of 
that entity. Non-mandatory Letters of Intent and Questions received af­
ter this time and date will not be considered. On or about Friday, March 
27, 2009, the Comptroller expects to post responses to questions as a 
revision to the Electronic State Business Daily notice on the issuance 
of this RFP. 
Closing Date: Proposals must be delivered to the Office of the Assistant 
General Counsel, Contracts, at the location specified above (ROOM 
201) no later than 2:00 p.m. (CZT), on Friday, April 10, 2009. Propos­
als received in ROOM G-24 after this time and date will not be con­
sidered regardless of the reason for the late delivery and receipt. Re­
spondents are encouraged to and solely responsible for verifying timely 
receipt of proposals in that office (ROOM 201). 
Evaluation Criteria: Proposals will be evaluated under the evaluation 
criteria outlined in the RFP. The Comptroller shall make the final deci­
sion on any contract award or awards resulting from this RFP. 
The Comptroller reserves the right, in its sole discretion, to accept or 
reject any or all proposals submitted. The Comptroller is not obligated 
to award or execute any contracts on the basis of this notice or the 
distribution of any RFP. The Comptroller shall not pay for any costs 
incurred by any entity in responding to this notice or the RFP. 
The anticipated schedule of events is as follows: Issuance of RFP ­
March 6, 2009, 10:00 a.m. CZT; Non-Mandatory Letter of Intent to 
propose and Questions Due - March 20, 2009, 2:00 p.m. CZT; Official 
Responses to Questions posted - March 27, 2009, or as soon thereafter 
as practical; Proposals Due - April 10, 2009, 2:00 p.m. CZT, Contract 
Execution - May 1, 2009, or as soon thereafter as practical; and Com­
mencement of Project Activities - May 1, 2009. 
TRD-200900814 
Pamela G. Smith 
Deputy General Counsel for Contracts 
Comptroller of Public Accounts 
Filed: February 23, 2009 
Notice of Request for Proposals 
Pursuant to §2107.003, Texas Government Code, the Comptroller of 
Public Accounts (Comptroller), announces its issuance of a Request for 
Proposals (RFP #192c) for the purpose of obtaining collection services 
from a qualified firm for the collection of delinquent state tax accounts 
that do not meet the minimum thresholds to be referred to the Texas 
Attorney General for collection but are required by law to be collected 
by the Comptroller. The successful respondent, if any, will be expected 
to begin performance of the contract on or before September 1, 2009. 
Contact: Parties interested in submitting a proposal should contact 
Thomas H. Hill, Assistant General Counsel, Contracts, Comptroller 
of Public Accounts, 111 E. 17th St., Rm 201, Austin, Texas 78774, 
telephone number: (512) 305-8673, to obtain a copy of the RFP. The 
Comptroller will mail copies of the RFP only to those specifically re­
questing a copy. The RFP will be available for pick-up at the above-ref­
erenced address on March 6, 2009, between 10:00 a.m. and 5:00 p.m., 
Central Zone Time (CZT), and during normal business hours there­
after. The Comptroller will also make the RFP available electronically 
on the Electronic State Business Daily Friday, March 6, 2009, 10:00 
a.m. (CZT). 
Questions and Non-Mandatory Letters of Intent: All written inquiries, 
questions, and non-mandatory Letters of Intent to propose must be re­
ceived at the above-referenced address not later than 2:00 p.m. (CZT) 
on Friday, March 20, 2009. Prospective respondents are encouraged to 
fax or e-mail non-mandatory Letters of Intent and Questions to (512) 
463-3669 or contracts@cpa.state.tx.us to ensure timely receipt. The 
Letter of Intent must be addressed to Thomas H. Hill, Assistant Gen­
eral Counsel, Contracts, and must contain the information as stated in 
the corresponding Section of the RFP and be signed by an official of 
that entity. Non-mandatory Letters of Intent and Questions received af­
ter this time and date will not be considered. On or about Wednesday, 
March 25, 2009, the Comptroller expects to post responses to ques­
tions as a revision to the Electronic State Business Daily notice on the 
issuance of this RFP. 
Closing Date: Proposals must be delivered to the Office of the Assistant 
General Counsel, Contracts, at the location specified above (ROOM 
201) no later than 2:00 p.m. (CZT), on Friday, April 10, 2009. Propos­
als received in ROOM G-24 after this time and date will not be con­
sidered regardless of the reason for the late delivery and receipt. Re­
spondents are encouraged to and solely responsible for verifying timely 
receipt of proposals in that office (ROOM 201). 
Evaluation Criteria: Proposals will be evaluated under the evaluation 
criteria outlined in the RFP. The Comptroller shall make the final deci­
sion on any contract award or awards resulting from this RFP. 
The Comptroller reserves the right, in its sole discretion, to accept or 
reject any or all proposals submitted. The Comptroller is not obligated 
to award or execute any contracts on the basis of this notice or the 
distribution of any RFP. The Comptroller shall not pay for any costs 
incurred by any entity in responding to this notice or the RFP. 
The anticipated schedule of events is as follows: Issuance of RFP ­
March 6, 2009, 10:00 a.m. CZT; Non-Mandatory Letter of Intent to 
propose and Questions Due - March 20, 2009, 2:00 p.m. CZT; Official 
Responses to Questions posted - March 27, 2009, or as soon thereafter 
as practical; Proposals Due - April 10, 2009, 2:00 p.m. CZT; Contract 
Execution - May 8, 2009, or as soon thereafter as practical; transition to 
work under new contract to begin May 8, 2009 or as soon thereafter as 
practical and actual Commencement of Project Activities - September 
1, 2009. 
TRD-200900815 
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Pamela G. Smith 
Deputy General Counsel for Contracts 
Comptroller of Public Accounts 
Filed: February 24, 2009 
Office of Consumer Credit Commissioner 
Notice of Rate Ceilings 
The Consumer Credit Commissioner of Texas has ascertained the fol­
lowing rate ceilings by use of the formulas and methods described in 
§§303.003, 303.005, 303.008, 303.009, 304.003, and 346.101, Texas 
Finance Code. 
The weekly ceiling as prescribed by §303.003 and §303.009 
for the period of 03/02/09 - 03/08/09 is 18% for Con-
sumer1/Agricultural/Commercial2/credit through $250,000. 
The weekly ceiling as prescribed by §303.003 and §303.009 for the 
period of 03/02/09 - 03/02/09 is 18% for Commercial over $250,000. 
The monthly ceiling as prescribed by §303.005 and §303.0093 for the 
period of 02/01/09 - 02/28/09 is 18% for Consumer/Agricultural/Com­
mercial/credit through $250,000. 
The monthly ceiling as prescribed by §303.005 and §303.009 for the 
period of 02/01/09 - 02/28/09 is 18% for Commercial over $250,000. 
The standard quarterly rate as prescribed by §303.008 and §303.009 
for the period of 04/01/09 - 06/30/09 is 18% for Consumer/Agricul­
tural/Commercial/credit through $250,000. 
The standard quarterly rate as prescribed by §303.008 and §303.009 
for the period of 04/01/09 - 06/30/09 is 18% for Commercial over 
$250,000. 
The retail credit card quarterly rate as prescribed by §303.0091 for the 
period of 04/01/09 - 06/30/09 is 18% for Consumer/Agricultural/Com­
mercial/credit through $250,000. 
The lender credit card quarterly rate as prescribed by §346.101 Texas 
Finance Code1 for the period of 04/01/09 - 06/30/09 is 18% for Con­
sumer/Agricultural/Commercial/credit through $250,000. 
The standard annual rate as prescribed by §303.008 and §303.0094 
for the period of 04/01/08 - 06/30/09 is 18% for Consumer/Agricul­
tural/Commercial/credit through $250,000. 
The standard annual rate as prescribed by §303.008 and §303.009 
for the period of 04/01/09 - 06/30/09 is 18% for Commercial over 
$250,000. 
The retail credit card annual rate as prescribed by §303.0091 for the 
period of 04/01/09 - 06/30/09 is 18% for Consumer/Agricultural/Com­
mercial/credit through $250,000. 
The judgment ceiling as prescribed by §304.003 for the period of 
03/01/09 - 03/31/09 is 5.00% for Consumer/Agricultural/Commer­
cial/credit through $250,000. 
The judgment ceiling as prescribed §304.003 for the period of 03/01/09 
- 03/31/09 is 5.00% for Commercial over $250,000. 
1Credit for personal, family or household use. 
2Credit for business, commercial, investment or other similar purpose. 
3For variable rate commercial transactions only. 
4Only for open-end credit as defined in §301.002(14), Texas Finance 
Code. 
TRD-200900831 
Leslie L. Pettijohn 
Commissioner 
Office of Consumer Credit Commissioner 
Filed: February 24, 2009 
Commission on State Emergency Communica-
tions 
Public Notice of Workshop and Request for Comments on 
Provisioning 9-1-1 Service for Converged Services 
The Commission on State  Emergency Communications (CSEC) will 
hold a workshop regarding provisioning 9-1-1 service for converged 
services. The focus of the workshop will be on the deployment of 
femtocells and Unlicensed Mobile Access technology (UMA) and their 
provisioning issues and impacts for 9-1-1 service. The workshop will 
be held on Wednesday, April 8, 2009, at 10:00 a.m., at the William P. 
Hobby Building, 333 Guadalupe Street, Room 102, Austin, Texas 
78701. Please check-in at the main desk for a "Visitor" pass. Those 
wishing to participate via telephone may do so by dialing 1-866-751­
5725, then entering room number *8426051* (the star key must be 
entered before and after the room number). 
The agenda for the workshop will be as follows: 
I. Welcoming Remarks by CSEC 
II. Overview of Converged Services 
III. Delivery of 9-1-1 Service in a Converged Service Environment 
IV. 9-1-1 Entity Perspective 
V. Service Provider Perspective 
VI. Open Discussion 
VII. Closing 
Prior to the workshop, participants are requested to file written com­
ments to CSEC questions. For questions, responses thereto, and work­
shop updates please go to the What’s New section of CSEC’s website 
(www.911.state.tx.us). 
Comments may be submitted electronically to 
csecinfo@csec.state.tx.us or by  mailing them to CSEC,  c/o Elizabeth  
Smith, 333 Guadalupe Street, Suite 2-212, Austin, Texas 78701-3942. 
Please include in the subject line "Comments for Converged Services 
Workshop." The deadline for submitting written comments is Friday, 
April 3, 2009 at 5:00 p.m. 
CSEC staff intends to submit a report on the workshop to the Commis­
sioners at the April Open Meeting. As a result thereof, a rulemaking 
proceeding may be initiated. 
Please register for the workshop and indicate whether you will be par­
ticipating in person or by phone by emailing Elizabeth Smith at eliza­
beth.smith@csec.state.tx.us or calling her at (512) 305-6928. Hearing 
and speech-impaired individuals with a telecommunications device for 
the deaf may contact CSEC at (512) 305-6925. 
Questions about the workshop or this notice should be referred to 




Commission on State Emergency Communications 
Filed: February 25, 2009 
IN ADDITION March 6, 2009 34 TexReg 1733 
Texas Commission on Environmental Quality 
Agreed Orders 
The Texas Commission on Environmental Quality (TCEQ or commis­
sion) staff is providing an opportunity for written public comment on 
the listed Agreed Orders (AOs) in accordance with Texas Water Code 
(the Code), §7.075. Section 7.075 requires that before the commission 
may approve the AOs, the commission shall allow the public an op­
portunity to submit written comments on the proposed AOs. Section 
7.075 requires that notice of the proposed orders and the opportunity 
to comment must be published in the Texas Register no later than the 
30th day before the date on which the public comment period closes, 
which in this case is  April 6, 2009. Section 7.075 also requires that 
the commission promptly consider any written comments received and 
that the commission may withdraw or withhold approval of an AO if a 
comment discloses facts or considerations that indicate that consent is 
inappropriate, improper, inadequate, or inconsistent with the require­
ments of the statutes and rules within the commission’s jurisdiction 
or the commission’s orders and permits issued in accordance with the 
commission’s regulatory authority. Additional notice of changes to a 
proposed AO is not required to be published if those changes are made 
in response to written comments. 
A copy of each proposed AO is available for public inspection at both 
the commission’s central office, located at 12100 Park 35 Circle, Build­
ing C, 1st Floor, Austin, Texas 78753, (512) 239-2545 and at the appli­
cable regional office listed as follows. Written comments about an AO 
should be sent to the enforcement coordinator designated for each AO 
at the commission’s central office at P.O. Box 13087, Austin, Texas 
78711-3087 and must be received by 5:00 p.m. on April 6, 2009. 
Written comments may also be sent by facsimile machine to the en­
forcement coordinator at (512) 239-2550. The commission enforce­
ment coordinators are available to discuss the AOs and/or the comment 
procedure at the listed phone numbers; however, §7.075 provides that 
comments on the AOs shall be submitted to the commission in writing. 
(1) COMPANY: Beach Road Municipal Utility District; DOCKET 
NUMBER: 2008-1806-MWD-E; IDENTIFIER: RN101613818; 
LOCATION: Matagorda County; TYPE OF FACILITY: wastewater 
treatment; RULE VIOLATED: 30 Texas Administrative Code (TAC) 
§305.125(1), Texas Pollutant Discharge Elimination System (TPDES) 
Permit Number WQ0013563001, Interim Effluent Limitations and 
Monitoring Requirements Number 1, and the Code, §26.121(a), by 
failing to comply with the  permit  effluent limits for total ammonia 
nitrogen and flow; PENALTY: $4,350; ENFORCEMENT COORDI­
NATOR: Cheryl Thompson, (817) 588-5800; REGIONAL OFFICE: 
5425 Polk Avenue, Suite H, Houston, Texas 76023-1452, (713) 
767-3500. 
(2) COMPANY: Bosque Utilities Corporation; DOCKET NUMBER: 
2008-1696-MWD-E; IDENTIFIER: RN102342821; LOCATION: 
Navarro County; TYPE OF FACILITY: wastewater treatment; 
RULE VIOLATED: 30 TAC §305.125(1), TPDES Permit Number 
WQ0013528001, Interim Effluent Limitations and Monitoring Re­
quirements Number 1, and the Code, §26.121(a)(1), by failing to 
comply with the permit effluent limits for total ammonia nitrogen; and 
30 TAC §305.125(17) and TPDES Permit Number WQ0013528001, 
Sludge Provisions, by failing to submit the annual sludge report; 
PENALTY: $6,600; ENFORCEMENT COORDINATOR: Heather 
Brister, (254) 751-0335; REGIONAL OFFICE: 2309 Gravel Drive, 
Fort Worth, Texas 76118-6951, (817) 588-5800. 
(3) COMPANY: CLS Excavation, Inc.; DOCKET NUMBER: 
2008-1397-EAQ-E; IDENTIFIER: RN105551733; LOCATION: 
Williamson County; TYPE OF FACILITY: rock quarry; RULE VI­
OLATED: 30 TAC §213.23(a)(1), by failing to obtain approval of a 
contributing zone plan (CZP); PENALTY: $1,875; ENFORCEMENT 
COORDINATOR: Lauren Smitherman, (512) 239-5223; REGIONAL 
OFFICE: 2800 South IH 35, Suite 100, Austin, Texas 78704-5700, 
(512) 339-2929. 
(4) COMPANY: City of Electra; DOCKET NUMBER: 2009-0004­
PWS-E; IDENTIFIER: RN103783056; LOCATION: Electra, Wi­
chita County; TYPE OF FACILITY: public water supply; RULE 
VIOLATED: 30 TAC §290.46(d)(2)(B) and §290.110(b)(2) and 
Texas Health and Safety Code (THSC), §341.0315(c), by failing to 
operate the facility’s disinfection equipment to maintain a minimum 
total chlorine residual of 0.5 milligrams per liter (mg/L) throughout 
the distribution system; PENALTY: $215; ENFORCEMENT CO­
ORDINATOR: Rebecca Clausewitz, (210) 490-3096; REGIONAL 
OFFICE: 1977 Industrial Boulevard, Abilene, Texas 79602-7833, 
(325) 698-9674. 
(5) COMPANY: J. R. Garman, Jr. dba Garman & Sons Dairy; 
DOCKET NUMBER: 2008-1312-AGR-E; IDENTIFIER: 
RN101529386; LOCATION: Deaf Smith County; TYPE OF 
FACILITY: dairy; RULE VIOLATED: 30 TAC §321.46(a)(2), by 
failing to maintain a copy of the pollution prevention plan on-site; 30 
TAC §321.38(c)(2), by failing to ensure that the design specifications 
and completed construction specifications are certified by a licensed 
Texas professional engineer; 30 TAC §321.46(d) and General Permit 
Number TXG921055 Part IV.A, by failing to maintain operational 
records on site; and 30 TAC §321.36(d)(2) and General Permit 
Number TXG921055 Part III. A(11)(a), by failing to develop 
and implement a nutrient management plan; PENALTY: $5,340; 
ENFORCEMENT COORDINATOR: Pamela Campbell, (512) 
239-4493; REGIONAL OFFICE: 3916 Canyon Drive, Amarillo, 
Texas 79109-4933, (806) 353-9251. 
(6) COMPANY: City of Itasca; DOCKET NUMBER: 2008-1729­
MWD-E; IDENTIFIER: RN101920270; LOCATION: Hill County; 
TYPE OF FACILITY: wastewater treatment; RULE VIOLATED: 30 
TAC §305.125(1), TPDES Permit Number WQ0010423001, Effluent 
Limitations and Monitoring Requirements Numbers 1 and 6, and the 
Code, §26.121(a), by failing to comply with the permitted effluent 
limitations for total suspended solids, five-day biochemical oxygen de­
mand, and dissolved oxygen; PENALTY: $4,580; ENFORCEMENT 
COORDINATOR: Evette Alvarado, (512) 239-2573; REGIONAL 
OFFICE: 6801 Sanger Avenue, Suite 2500, Waco, Texas 76710-7826, 
(254) 751-0335. 
(7) COMPANY: KRAS INVESTMENTS, LLC dba Bastrop Tex­
aco; DOCKET NUMBER: 2008-1736-PST-E; IDENTIFIER: 
RN102464914; LOCATION: Bastrop, Bastrop County; TYPE OF 
FACILITY: convenience store with retail sales of gasoline; RULE 
VIOLATED: 30 TAC §334.8(c)(4)(B) and (C), by failing to submit 
a fully and accurately completed underground storage tank (UST) 
registration and self-certification form; 30 TAC §334.8(c)(5)(A)(i) 
and the Code, §26.3467(a), by failing to make available to a common 
carrier a valid, current delivery certificate; 30 TAC §37.815(a) and 
(b), by failing to demonstrate acceptable financial assurance; 30 
TAC §334.45(c)(3)(A), by failing to ensure that emergency shutoff 
valves are installed and securely anchored at the base of the dis­
pensers; 30 TAC §334.50(d)(1)(B)(ii) and the Code, §26.3475(c)(1), 
by failing to provide release detection for the USTs by failing to 
conduct reconciliation of detailed inventory control records; 30 TAC 
§334.50(d)(1)(B)(iii)(I) and the Code, §26.3475(c)(1), by failing to 
record inventory volume measurement for regulated substance inputs, 
withdrawals, and the amount remaining in the tanks each operating 
day; 30 TAC §115.222(3) and THSC, §382.085(b), by failing to com­
ply with vapor control requirements for emission limitation anywhere 
in the liquid transfer or vapor balance system; and 30 TAC §115.222(6) 
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and THSC, §382.085(b), by failing to ensure that each vapor balance 
system vent line is equipped with a pressure-vacuum relief valve set 
to open at a pressure of no more than eight ounces per square inch; 
PENALTY: $20,673; ENFORCEMENT COORDINATOR: Elvia 
Maske, (512) 239-0789; REGIONAL OFFICE: 2800 South IH 35, 
Suite 100, Austin, Texas 78704-5700, (512) 339-2929. 
(8) COMPANY: M. KASHMIRI MANAGEMENT, INC. dba Star 
Market; DOCKET NUMBER: 2008-1873-PST-E; IDENTIFIER: 
RN101381671; LOCATION: Corpus Christi, Nueces County; TYPE 
OF FACILITY: convenience store with retail sales of gasoline; RULE 
VIOLATED: 30 TAC §334.49(c)(4)(C) and the Code, §26.3475(d), 
by failing to inspect and test the corrosion protection system for 
operability and adequacy of protection; PENALTY: $3,073; EN­
FORCEMENT COORDINATOR: Brianna Carlson, (956) 425-6010; 
REGIONAL OFFICE: 6300 Ocean Drive, Suite 1200, Corpus Christi, 
Texas 78412-5839, (361) 825-3100. 
(9) COMPANY: MPII, Inc. dba Mission Park Dominion Funeral 
Chapel; DOCKET NUMBER: 2008-1745-EAQ-E; IDENTIFIER: 
RN105594253; LOCATION: Bexar County; TYPE OF FACILITY: 
cemetery; RULE VIOLATED: 30 TAC §213.23(a)(1), by failing 
to obtain approval of a CZP; PENALTY: $750; ENFORCEMENT 
COORDINATOR: Lauren Smitherman, (512) 239-5223; REGIONAL 
OFFICE: 14250 Judson Road, San Antonio, Texas 78233-4480, (210) 
490-3096. 
(10) COMPANY: Nelson Brothers Ready Mix, Limited; DOCKET 
NUMBER: 2008-1647-AIR-E; IDENTIFIER: RN102302353; LO­
CATION: Prosper, Collin County; TYPE OF FACILITY: concrete 
manufacturing plant; RULE VIOLATED: 30 TAC §106.4 and 
§111.111(a)(1)(B) and THSC, §382.085(b), by failing to control 
visible emissions from a stationary source and by failing to maintain 
emission control equipment in good condition and operating properly; 
30 TAC §106.201(a) and THSC, §382.085(b), by failing to sprinkle 
the sand stockpile with water and/or dust suppressant chemicals; and 
30 TAC §101.201(b) and THSC, §382.085(b), by failing to keep a 
final record of all reportable and non-reportable emission events onsite 
for a minimum of five years; PENALTY: $1,975; ENFORCEMENT 
COORDINATOR: Suzanne Walrath, (512) 239-2134; REGIONAL 
OFFICE: 2309 Gravel Drive, Fort Worth, Texas 76118-6951, (817) 
588-5800. 
(11) COMPANY: NILA AKASH ENTERPRISES, INC. dba Express 
Lane Food Mart; DOCKET NUMBER: 2008-1954-PST-E; IDENTI­
FIER: RN103038709; LOCATION: Webster, Harris County; TYPE 
OF FACILITY: convenience store with retail sales of gasoline; RULE 
VIOLATED: 30 TAC §115.245(2) and THSC, §382.085(b), by failing 
to verify proper operation of the Stage II equipment; PENALTY: 
$2,721; ENFORCEMENT COORDINATOR: Steven Lopez, (512) 
239-1896; REGIONAL OFFICE: 5425 Polk Avenue, Suite H, Hous­
ton, Texas 77023-1452, (713) 767-3500. 
(12) COMPANY: O’Donnell Oil & Butane Company, Inc.; DOCKET 
NUMBER: 2008-1874-PST-E; IDENTIFIER: RN105650675 and 
RN101867893; LOCATION: Lynn County; TYPE OF FACILITY: 
aboveground storage tanks (ASTs) with key-operated fuel pumps 
for retail sales of gasoline and diesel; RULE VIOLATED: 30 TAC 
§334.127(a)(1) and the Code, §26.346, by failing to register the ASTs 
within 30 days of installation; and 30 TAC §334.126(a)(1), by failing 
to provide notification to the agency at least 30 days prior to installing 
new ASTs; PENALTY: $3,710; ENFORCEMENT COORDINATOR: 
Tom Jecha, (512) 239-2576; REGIONAL OFFICE: 5012 50th Street, 
Suite 100, Lubbock, Texas 79414-3426, (806) 796-7092. 
(13) COMPANY: Rip Griffin Truck Service Center, Inc.; DOCKET 
NUMBER: 2008-1779-AIR-E; IDENTIFIER: RN104544788; LO­
CATION: Lubbock, Lubbock County; TYPE OF FACILITY: truck 
service and fuel transportation center; RULE VIOLATED: 30 TAC 
§115.252(2) and THSC, §382.085(b), by failing to comply with the 
maximum Reid vapor pressure (RVP) requirement of seven pounds 
per square inch absolute; PENALTY: $2,000; ENFORCEMENT 
COORDINATOR: Kirk Schoppe, (512) 239-0489; REGIONAL 
OFFICE: 5012 50th Street, Suite 100, Lubbock, Texas 79414-3426, 
(806) 796-7092. 
(14) COMPANY: SANM, INC. dba Rick’s Drive In; DOCKET NUM­
BER: 2008-1665-PST-E; IDENTIFIER: RN101377471; LOCATION: 
Denton, Denton County; TYPE OF FACILITY: convenience store 
with retail sales of gasoline; RULE VIOLATED: 30 TAC §115.246(1), 
(5), and (7)(A) and THSC, §382.085(b), by failing to maintain Stage II 
records at the station and make them immediately available for review; 
30 TAC §115.245(2) and THSC, §382.085(b), by failing to verify 
proper operation of the Stage II equipment; 30 TAC §115.242(1)(C) 
and THSC, §382.085(b), by failing to upgrade the Stage II equipment 
to onboard refueling vapor recovery compatible systems; 30 TAC 
§115.242(3)(J) and THSC, §382.085(b), by failing to maintain the 
Stage II vapor recovery system in proper operating condition; 30 TAC 
§334.10(b), by failing to maintain the required UST records and make 
them immediately available for the inspection; 30 TAC §334.7(d)(3), 
by failing to provide an amended UST registration to the agency for 
any change or additional information regarding the USTs; 30 TAC 
§334.49(c)(2)(C) and the Code, §26.3475(d), by failing to inspect the 
impressed current cathodic protection system; 30 TAC §334.49(c)(4) 
and the Code, §26.3475(d), by failing to have the cathodic protection 
inspected and tested for operability and adequacy of protection; 30 
TAC §334.50(b)(1)(A) and the Code, §26.3475(c)(1), by failing to 
ensure that all USTs are monitored in a manner which will detect a 
release; 30 TAC §334.50(b)(2) and the Code, §26.3475(a), by failing 
to provide release detection for the piping associated with the USTs; 30 
TAC §334.50(b)(2)(A)(i)(III) and the Code, §26.3475(a), by failing to 
test the line leak detectors for performance and operational reliability; 
30 TAC §334.50(d)(1)(B)(ii) and the Code, §26.3475(c)(1), by failing 
to conduct reconciliation of detailed inventory control records; 30 
TAC §334.50(d)(1)(B)(iii)(I) and the Code, §26.3475(c)(1), by failing 
to record inventory volume measurement for regulated substance 
inputs, withdrawals, and the amount still remaining in the tank each 
operating day; 30 TAC §334.48(c), by failing to conduct effective 
manual or automatic inventory control procedures for all USTs; 30 
TAC §334.8(c)(5)(C), by failing to ensure that a legible tag, label, or 
marking with the tank number is permanently applied upon or affixed 
to either the top of the fill tube or to a nonremovable point in the im­
mediate area of the  fill tube; and 30 TAC §334.45(c)(3)(A), by failing 
to install an emergency shutoff valve on each pressurized delivery or 
product line and ensure that it is securely anchored at the base of the 
dispenser; PENALTY: $17,600; ENFORCEMENT COORDINATOR: 
Judy Kluge, (817) 588-5800; REGIONAL OFFICE: 2309 Gravel 
Drive, Fort Worth, Texas 76118-6951, (817) 588-5800. 
(15) COMPANY: SAVE N MORE CORPORATION dba Save 
One Stop; DOCKET NUMBER: 2008-1855-PST-E; IDENTIFIER: 
RN101819936; LOCATION: Houston, Harris County; TYPE OF 
FACILITY: convenience store with retail sales of gasoline; RULE VI­
OLATED: 30 TAC §115.245(2) and THSC, §382.085(b), by failing to 
verify proper operation of the Stage II equipment; PENALTY: $2,414; 
ENFORCEMENT COORDINATOR: Michael Pace, (817) 588-5800; 
REGIONAL OFFICE: 5425 Polk Avenue, Suite H, Houston, Texas 
77023-1452, (713) 767-3500. 
(16) COMPANY: Sayed Ridi dba S R Auto Sales; DOCKET NUM­
BER: 2008-1718-PST-E; IDENTIFIER: RN102474087; LOCATION: 
Houston, Harris County; TYPE OF FACILITY: automotive sales 
business; RULE VIOLATED: 30 TAC §334.47(a)(2), by failing to 
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permanently remove from service, no later than 60 days after the 
prescribed upgrade implementation date, a UST system; and 30 
TAC §334.7(d)(3), by failing to notify the agency of any change 
or additional information regarding the USTs; PENALTY: $3,325; 
ENFORCEMENT COORDINATOR: Tom Greimel, (512) 239-5690; 
REGIONAL OFFICE: 5425 Polk Avenue, Suite H, Houston, Texas 
77023-1452, (713) 767-3500. 
(17) COMPANY: Targa Midstream Services Limited Partner­
ship; DOCKET NUMBER: 2008-1299-AIR-E; IDENTIFIER: 
RN102583291 and RN100222900; LOCATION: Mont Belvieu, 
Chambers County; TYPE OF FACILITY: bulk materials storage 
and distribution terminal and a natural gas fractionator; RULE VI­
OLATED: 30 TAC §116.115(c), Air Permit Number 22088, Special 
Condition (SC) Number 1, and THSC, §382.085(b), by failing to 
prevent unauthorized emissions; 30 TAC §101.201(f) and THSC, 
§382.085(b), by failing to submit additional information to the TCEQ 
within the established time frame; 30 TAC §116.110(a) and THSC, 
§382.0518(a) and §382.085(b), by failing to have authorization 
for the loading of 792 trucks with a butane/butylene mix; 30 TAC 
§116.115(c), Air Permit Number 56431, SC Number 1, and THSC, 
§382.085(b), by failing to prevent unauthorized emissions; and 30 
TAC §101.201(b)(1)(G) and (H) and THSC, §382.085(b), by failing 
to properly report Incident Number 98657; PENALTY: $21,602; 
Supplemental Environmental Project offset amount of $10,801 applied 
to Barbers Hill Independent School District-Alternative Fueled Ve­
hicle and Equipment Program; ENFORCEMENT COORDINATOR: 
Rebecca Johnson, (361) 825-3100; REGIONAL OFFICE: 5425 Polk 
Avenue, Suite H, Houston, Texas 77023-1452, (713) 767-3500. 
(18) COMPANY: City of Thornton; DOCKET NUMBER: 
2008-1767-MWD-E; IDENTIFIER: RN102844461; LOCATION: 
Limestone County; TYPE OF FACILITY: wastewater treatment; 
RULE VIOLATED: 30 TAC §30.350(d) and §305.125(1) and TPDES 
Permit Number WQ0010824001, Other Requirements Number 1, 
by failing to employ or contract a licensed individual to operate the 
facility; PENALTY: $3,475; ENFORCEMENT COORDINATOR: 
Jorge Ibarra, (817) 588-5800; REGIONAL OFFICE: 6801 Sanger 
Avenue, Suite 2500, Waco, Texas 76710-7826, (254) 751-0335. 
(19) COMPANY: Value Family Properties - Denton, L.P.; DOCKET 
NUMBER: 2008-1712-WQ-E; IDENTIFIER: RN101269611; LOCA­
TION: Denton, Denton County; TYPE OF FACILITY: wastewater col­
lection system; RULE VIOLATED: the Code, §26.121, by failing to 
prevent the unauthorized discharge of wastewater from the collection 
system; the Code, §26.039(b), by failing to provide non-compliance 
notification; and 30 TAC §217.63(b), by failing to equip the lift station 
with an audio-visual alarm system; PENALTY: $4,000; ENFORCE­
MENT COORDINATOR: Jorge Ibarra, (817) 588-5800; REGIONAL 
OFFICE: 2309 Gravel Drive, Fort Worth, Texas 76118-6951, (817) 
588-5800. 
TRD-200900816 
Kathleen C. Decker 
Director, Litigation Division 
Texas Commission on Environmental Quality 
Filed: February 24, 2009 
Enforcement Orders 
A default order was entered regarding Tajrangeza Khail dba Benny’s 
Food Mart and Aiedeh Husainat dba Benny’s Food Mart, Docket No. 
2006-0169-PST-E on February 13, 2009 assessing $8,925 in adminis­
trative penalties. 
Information concerning any aspect of this order may be obtained by 
contacting Becky Combs, Staff Attorney, at (512) 239-6939, Texas 
Commission on Environmental Quality, P.O. Box 13087, Austin, Texas 
78711-3087. 
An agreed order was entered regarding Chez-Salin Quality Cleaners, 
Inc. dba Rodeo Cleaners 1, dba Rodeo Cleaners 2, dba Rodeo Cleaners 
3, and dba Lyric South Cleaners Docket No. 2006-0708-DCL-E on 
February 13, 2009 assessing $4,740 in administrative penalties. 
Information concerning any aspect of this order may be obtained by 
contacting Becky Combs, Staff Attorney, at (512) 239-6939, Texas 
Commission on Environmental Quality, P.O. Box 13087, Austin, Texas 
78711-3087. 
An agreed order was entered regarding Kirtley Gravel Co., Inc. dba 
Sharp Sand and Gravel, Docket No. 2007-0141-WR-E on February 
13, 2009 assessing $525 in administrative penalties. 
Information concerning any aspect of this order may be obtained by 
contacting James Sallans, Staff Attorney, at (512) 239-2053, Texas 
Commission on Environmental Quality, P.O. Box 13087, Austin, Texas 
78711-3087. 
An agreed order was entered regarding City of Del Rio, Docket No. 
2007-0696-PWS-E on February 13, 2009 assessing $2,448 in admin­
istrative penalties. 
Information concerning any aspect of this order may be obtained by 
contacting Kari Gilbreth, Staff Attorney, at (512) 239-1320, Texas 
Commission on Environmental Quality, P.O. Box 13087, Austin, 
Texas 78711-3087. 
An agreed order was entered regarding Consolidated Construction Re­
cycling Services, Ltd., Docket No. 2007-1090-MSW-E on February 
13, 2009 assessing $10,500 in administrative penalties. 
Information concerning any aspect of this order may be obtained by 
contacting Kari Gilbreth, Staff Attorney, at (512) 239-1320, Texas 
Commission on Environmental Quality, P.O. Box 13087, Austin, 
Texas 78711-3087. 
An agreed order was entered regarding City of Cisco, Docket No. 
2007-1123-MLM-E on February 13, 2009 assessing $29,235 in 
administrative penalties. 
Information concerning any aspect of this order may be obtained by 
contacting Anna Cox, Staff Attorney, at (512) 239-0600, Texas Com­
mission on Environmental Quality, P.O. Box 13087, Austin, Texas 
78711-3087. 
An agreed order was entered regarding Valero Refining-Texas, L.P., 
Docket No. 2007-1234-AIR-E on February 13, 2009 assessing 
$181,200 in administrative penalties. 
Information concerning any aspect of this order may be obtained by 
contacting Rebecca Johnson, Enforcement Coordinator, at (713) 422­
8931, Texas Commission on Environmental Quality, P.O. Box 13087, 
Austin, Texas 78711-3087. 
A default order was entered regarding Cesar Vasquez, Docket No. 
2007-1272-WOC-E on February 13, 2009 assessing $1,750 in admin­
istrative penalties. 
Information concerning any aspect of this order may be obtained by 
contacting Anna Cox, Staff Attorney, at (512) 239-0600, Texas Com­
mission on Environmental Quality, P.O. Box 13087, Austin, Texas 
78711-3087. 
An agreed order was entered regarding Accord Construction, Inc., 
Docket No. 2007-1420-AIR-E on February 13, 2009 assessing 
$30,000 in administrative penalties. 
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Information concerning any aspect of this order may be obtained by 
contacting Anna Cox, Staff Attorney, at (512) 239-0600, Texas Com­
mission on Environmental Quality, P.O. Box 13087, Austin, Texas 
78711-3087. 
A default order was entered regarding Catherine E. Harris, Docket No. 
2007-1534-LII-E on February 13, 2009 assessing $2,337 in adminis­
trative penalties. 
Information concerning any aspect of this order may be obtained by 
contacting Becky Combs, Staff Attorney, at (512) 239-6939, Texas 
Commission on Environmental Quality, P.O. Box 13087, Austin, Texas 
78711-3087. 
An agreed order was entered regarding Victor R. Galvan, Docket No. 
2007-1584-LII-E on February 13, 2009 assessing $1,050 in adminis­
trative penalties with $210 deferred. 
Information concerning any aspect of this order may be obtained 
by contacting Thomas Jecha, Enforcement Coordinator, at (512) 
239-2576, Texas Commission on Environmental Quality, P.O. Box 
13087, Austin, Texas 78711-3087. 
An agreed order was entered regarding City of Alvarado, Docket No. 
2007-1903-MLM-E on February 13, 2009 assessing $54,900 in admin­
istrative penalties with $54,900 deferred. 
Information concerning any aspect of this order may be obtained by 
contacting Rebecca Clausewitz, Enforcement Coordinator, at (210) 
403-4012, Texas Commission on Environmental Quality, P.O. Box 
13087, Austin, Texas 78711-3087. 
An agreed order was entered regarding Dr. Gobbler, Ltd., Docket No. 
2007-1974-MLM-E on February 13, 2009 assessing $1,575 in admin­
istrative penalties with $315 deferred. 
Information concerning any aspect of this order may be obtained 
by contacting Pam Campbell, Enforcement Coordinator, at (512) 
239-4493, Texas Commission on Environmental Quality, P.O. Box 
13087, Austin, Texas 78711-3087. 
An agreed order was entered regarding Alumax Mill Products, Inc., 
Docket No. 2008-0380-AIR-E on February 13, 2009 assessing $46,350 
in administrative penalties with $9,270 deferred. 
Information concerning any aspect of this order may be obtained by 
contacting Samuel Short, Enforcement Coordinator, at (512) 239-5363, 
Texas Commission on Environmental Quality, P.O. Box 13087, Austin, 
Texas 78711-3087. 
An agreed order was entered regarding Sherman Dry Clean City, Inc. 
dba Dry Clean City, Docket No. 2008-0387-DCL-E on February 13, 
2009 assessing $3,500 in administrative penalties with $700 deferred. 
Information concerning any aspect of this order may be obtained by 
contacting Danielle Porras, Enforcement Coordinator, at (512) 239­
2602, Texas Commission on Environmental Quality, P.O. Box 13087, 
Austin, Texas 78711-3087. 
An agreed order was entered regarding William Donald Smith dba Sun­
set Mobile Home Park, Docket No. 2008-0429-MWD-E on February 
13, 2009 assessing $20,800 in administrative penalties with $4,160 de­
ferred. 
Information concerning any aspect of this order may be obtained by 
contacting Roshondra Lowe, Enforcement Coordinator, at (713) 767­
3553, Texas Commission on Environmental Quality, P.O. Box 13087, 
Austin, Texas 78711-3087. 
A default order was entered regarding Jeff Rowland, Docket No. 2008­
0434-WR-E on February 13, 2009 assessing $1,050 in administrative 
penalties. 
Information concerning any aspect of this order may be obtained by 
contacting James Sallans, Staff Attorney, at (512) 239-2053, Texas 
Commission on Environmental Quality, P.O. Box 13087, Austin, Texas 
78711-3087. 
A default order was entered regarding Joe F. Slater, Docket No. 2008­
0634-LII-E on February 13, 2009 assessing $1,336 in administrative 
penalties. 
Information concerning any aspect of this order may be obtained by 
contacting Stephanie Frazee, Staff Attorney, at (512) 239-0600, Texas 
Commission on Environmental Quality, P.O. Box 13087, Austin, Texas 
78711-3087. 
An agreed order was entered regarding Roy Silva dba Roy’s Chevron, 
Docket No. 2008-0657-PST-E on February 13, 2009 assessing $9,746 
in administrative penalties with $1,949 deferred. 
Information concerning any aspect of this order may be obtained by 
contacting Steven Lopez, Enforcement Coordinator, at (512) 239-1896, 
Texas Commission on Environmental Quality, P.O. Box 13087, Austin, 
Texas 78711-3087. 
An agreed order was entered regarding Agustin Ramirez and Ruth 
Ramirez, Docket No. 2008-0694-MSW-E on February 13, 2009 as­
sessing $1,000 in administrative penalties. 
Information concerning any aspect of this order may be obtained by 
contacting Tammy Mitchell, Staff Attorney, at (512) 239-0736, Texas 
Commission on Environmental Quality, P.O. Box 13087, Austin, Texas 
78711-3087. 
An agreed order was entered regarding The Premcor Refining Group 
Inc., Docket No. 2008-0742-AIR-E on February 13, 2009 assessing 
$46,213 in administrative penalties. 
Information concerning any aspect of this order may be obtained by 
contacting Bryan Elliott, Enforcement Coordinator, at (512) 239-6162, 
Texas Commission on Environmental Quality, P.O. Box 13087, Austin, 
Texas 78711-3087. 
An agreed order was entered regarding WEHBE INVESTMENTS, 
INC. dba Cedar Park Food Store, Docket No. 2008-0765-PST-E on 
February 13, 2009 assessing $5,400 in administrative penalties with 
$1,080 deferred. 
Information concerning any aspect of this order may be obtained by 
contacting Rajesh Acharya, Enforcement Coordinator, at (512) 239­
0577, Texas Commission on Environmental Quality, P.O. Box 13087, 
Austin, Texas 78711-3087. 
An agreed order was entered regarding GM Trucks & Equipment, 
Docket No. 2008-0954-WQ-E on February 13, 2009 assessing 
$16,200 in administrative penalties with $3,240 deferred. 
Information concerning any aspect of this order may be obtained by 
contacting Steve Villatoro, Enforcement Coordinator, at (512) 239­
4930, Texas Commission on Environmental Quality, P.O. Box 13087, 
Austin, Texas 78711-3087. 
An agreed order was entered regarding Dwight Ball dba Lazy Acres 
Mobile Home Park, Docket No. 2008-0961-PWS-E on February 13, 
2009 assessing $1,293 in administrative penalties with $258 deferred. 
Information concerning any aspect of this order may be obtained by 
contacting Christopher Keffer, Enforcement Coordinator, at (512) 239­
2545, Texas Commission on Environmental Quality, P.O. Box 13087, 
Austin, Texas 78711-3087. 
An agreed order was entered regarding Formosa Plastics Corporation, 
Texas, Docket No. 2008-0973-AIR-E on February 13, 2009 assessing 
$8,814 in administrative penalties with $1,762 deferred. 
IN ADDITION March 6, 2009 34 TexReg 1737 
Information concerning any aspect of this order may be obtained by 
contacting Suzanne Walrath, Enforcement Coordinator, at (512) 239­
2134, Texas Commission on Environmental Quality, P.O. Box 13087, 
Austin, Texas 78711-3087. 
An agreed order was entered regarding Arrowhead Shores Home Own­
ers Association, Docket No. 2008-0982-MLM-E on February 13, 2009 
assessing $1,050 in administrative penalties with $210 deferred. 
Information concerning any aspect of this order may be obtained by 
contacting Clinton Sims, Enforcement Coordinator, at (512) 239-6933, 
Texas Commission on Environmental Quality, P.O. Box 13087, Austin, 
Texas 78711-3087. 
An agreed order was entered regarding DCP Midstream, LP, Docket 
No. 2008-1003-AIR-E on February 13, 2009 assessing $7,600 in ad­
ministrative penalties with $1,520 deferred. 
Information concerning any aspect of this order may be obtained by 
contacting Jorge Ibarra, Enforcement Coordinator, at (817) 588-5890, 
Texas Commission on Environmental Quality, P.O. Box 13087, Austin, 
Texas 78711-3087. 
An agreed order was entered regarding Delta County Municipal Utility 
District, Docket No. 2008-1028-PWS-E on February 13, 2009 assess­
ing $2,210 in administrative penalties with $442 deferred. 
Information concerning any aspect of this order may be obtained by 
contacting Andrea Linson-Mgbeoduru, Enforcement Coordinator, at 
(512) 239-2545, Texas Commission on Environmental Quality, P.O. 
Box 13087, Austin, Texas 78711-3087. 
An agreed order was entered regarding Hereford Highway Properties, 
Ltd., Docket No. 2008-1030-WQ-E on February 13, 2009 assessing 
$5,600 in administrative penalties with $1,120 deferred. 
Information concerning any aspect of this order may be obtained by 
contacting Lauren Smitherman, Enforcement Coordinator, at (512) 
239-5223, Texas Commission on Environmental Quality, P.O. Box 
13087, Austin, Texas 78711-3087. 
An agreed order was entered regarding 3AR INC dba Quick Way, 
Docket No. 2008-1036-PST-E on February 13, 2009 assessing 
$24,962 in administrative penalties with $4,992 deferred. 
Information concerning any aspect of this order may be obtained by 
contacting Judy Kluge, Enforcement Coordinator, at (817) 588-5825, 
Texas Commission on Environmental Quality, P.O. Box 13087, Austin, 
Texas 78711-3087. 
An agreed order was entered regarding Kempenaar Real Estate, LTD. 
dba Still Meadow Dairy, Docket No. 2008-1041-AGR-E on February 
13, 2009 assessing $8,085 in administrative penalties. 
Information concerning any aspect of this order may be obtained by 
contacting Heather Brister, Enforcement Coordinator, at (254) 761­
3034, Texas Commission on Environmental Quality, P.O. Box 13087, 
Austin, Texas 78711-3087. 
An agreed order was entered regarding Maclovio Ramon, Docket No. 
2008-1057-MSW-E on February 13, 2009 assessing $1,050 in admin­
istrative penalties with $210 deferred. 
Information concerning any aspect of this order may be obtained by 
contacting John Shelton, Enforcement Coordinator, at (512) 239-2545, 
Texas Commission on Environmental Quality, P.O. Box 13087, Austin, 
Texas 78711-3087. 
An agreed order was entered regarding Richland Special Utility Dis­
trict, Docket No. 2008-1089-PWS-E on February 13, 2009 assessing 
$1,370 in administrative penalties with $274 deferred. 
Information concerning any aspect of this order may be obtained by 
contacting Epifanio Villarreal, Enforcement Coordinator, at (361) 825­
3425, Texas Commission on Environmental Quality, P.O. Box 13087, 
Austin, Texas 78711-3087. 
An agreed order was entered regarding Metroplex Quarry’s, Inc., 
Docket No. 2008-1090-WQ-E on February 13, 2009 assessing 
$14,311 in administrative penalties with $2,862 deferred. 
Information concerning any aspect of this order may be obtained by 
contacting Andrea Linson-Mgbeoduru, Enforcement Coordinator, at 
(512) 239-2545, Texas Commission on Environmental Quality, P.O. 
Box 13087, Austin, Texas 78711-3087. 
A default order was entered regarding Michael L. O’Neill dba Frontier 
Park Marina, Docket No. 2008-1103-PWS-E on February 13, 2009 
assessing $716 in administrative penalties. 
Information concerning any aspect of this order may be obtained by 
contacting James Sallans, Staff Attorney, at (512) 239-2053, Texas 
Commission on Environmental Quality, P.O. Box 13087, Austin, Texas 
78711-3087. 
An agreed order was entered regarding SHREEDHAR CORPORA­
TION INC. dba Phillips 66 Truck Stop, Docket No. 2008-1117-PST-E 
on February 13, 2009 assessing $29,155 in administrative penalties 
with $5,831 deferred. 
Information concerning any aspect of this order may be obtained by 
contacting Steven Lopez, Enforcement Coordinator, at (512) 239-1896, 
Texas Commission on Environmental Quality, P.O. Box 13087, Austin, 
Texas 78711-3087. 
An agreed order was entered regarding BASF Fina Petrochemicals 
Limited Partnership, Docket No. 2008-1147-AIR-E on February 13, 
2009 assessing $36,050 in administrative penalties with $7,210 de­
ferred. 
Information concerning any aspect of this order may be obtained by 
contacting James Nolan, Enforcement Coordinator, at (512) 239-6634, 
Texas Commission on Environmental Quality, P.O. Box 13087, Austin, 
Texas 78711-3087. 
An agreed order was entered regarding Enterprise Products Operating 
LLC, Docket No. 2008-1148-AIR-E on February 13, 2009 assessing 
$10,100 in administrative penalties. 
Information concerning any aspect of this order may be obtained by 
contacting Nadia Hameed, Enforcement Coordinator, at (713) 767­
3629, Texas Commission on Environmental Quality, P.O. Box 13087, 
Austin, Texas 78711-3087. 
An agreed order was entered regarding Cargill Meat Solutions Corpo­
ration, Docket No. 2008-1149-AIR-E on February 13, 2009 assessing 
$19,294 in administrative penalties with $3,858 deferred. 
Information concerning any aspect of this order may be obtained by 
contacting Suzanne Walrath, Enforcement Coordinator, at (512) 239­
2134, Texas Commission on Environmental Quality, P.O. Box 13087, 
Austin, Texas 78711-3087. 
An agreed order was entered regarding Bert & Heidi Velson DBA Mike 
Schouten Feedlot, Docket No. 2008-1178-AGR-E on February 13, 
2009 assessing $850 in administrative penalties with $170 deferred. 
Information concerning any aspect of this order may be obtained by 
contacting Lauren Smitherman, Enforcement Coordinator, at (512) 
239-5223, Texas Commission on Environmental Quality, P.O. Box 
13087, Austin, Texas 78711-3087. 
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An agreed order was entered regarding Rohm and Haas Texas Incorpo­
rated, Docket No. 2008-1182-AIR-E on February 13, 2009 assessing 
$9,575 in administrative penalties with $1,915 deferred. 
Information concerning any aspect of this order may be obtained by 
contacting Roshondra Lowe, Enforcement Coordinator, at (713) 767­
3553, Texas Commission on Environmental Quality, P.O. Box 13087, 
Austin, Texas 78711-3087. 
An agreed order was entered regarding Texas Petrochemicals LP, 
Docket No. 2008-1194-AIR-E on February 13, 2009 assessing $3,625 
in administrative penalties with $725 deferred. 
Information concerning any aspect of this order may be obtained by 
contacting Raymond Marlow, Enforcement Coordinator, at (409) 899­
8785, Texas Commission on Environmental Quality, P.O. Box 13087, 
Austin, Texas 78711-3087. 
An agreed order was entered regarding SWH Realty, Ltd., Docket No. 
2008-1215-PST-E on February 13, 2009 assessing $8,450 in adminis­
trative penalties with $1,690 deferred. 
Information concerning any aspect of this order may be obtained by 
contacting Tom Greimel, Enforcement Coordinator, at (512) 239-5690, 
Texas Commission on Environmental Quality, P.O. Box 13087, Austin, 
Texas 78711-3087. 
An agreed order was entered regarding City of Fort Worth, Docket No. 
2008-1224-WQ-E on February 13, 2009 assessing $8,400 in adminis­
trative penalties. 
Information concerning any aspect of this order may be obtained by 
contacting Evette Alvarado, Enforcement Coordinator, at (512) 239­
2573, Texas Commission on Environmental Quality, P.O. Box 13087, 
Austin, Texas 78711-3087. 
An agreed order was entered regarding TexSand Distributors, LP, 
Docket No. 2008-1261-AIR-E on February 13, 2009 assessing $7,020 
in administrative penalties with $1,404 deferred. 
Information concerning any aspect of this order may be obtained by 
contacting Jorge Ibarra, Enforcement Coordinator, at (817) 588-5890, 
Texas Commission on Environmental Quality, P.O. Box 13087, Austin, 
Texas 78711-3087. 
An agreed order was entered regarding K-YOBA, INC. dba Jedco 21, 
Docket No. 2008-1276-PST-E on February 13, 2009 assessing $7,922 
in administrative penalties with $1,584 deferred. 
Information concerning any aspect of this order may be obtained by 
contacting Rajesh Acharya, Enforcement Coordinator, at (512) 239­
0577, Texas Commission on Environmental Quality, P.O. Box 13087, 
Austin, Texas 78711-3087. 
An agreed order was entered regarding South Fort Worth RV Ranch, 
L.L.C., Docket No. 2008-1285-MWD-E on February 13, 2009 assess­
ing $3,870 in administrative penalties with $774 deferred. 
Information concerning any aspect of this order may be obtained by 
contacting Steve Villatoro, Enforcement Coordinator, at (512) 239­
4930, Texas Commission on Environmental Quality, P.O. Box 13087, 
Austin, Texas 78711-3087. 
An agreed order was entered regarding Mansfield Plumbing Products 
LLC, Docket No. 2008-1291-AIR-E on February 13, 2009 assessing 
$1,050 in administrative penalties with $210 deferred. 
Information concerning any aspect of this order may be obtained by 
contacting John Muennink, Enforcement Coordinator, at (361) 825­
3423, Texas Commission on Environmental Quality, P.O. Box 13087, 
Austin, Texas 78711-3087. 
An agreed order was entered regarding Saint-Gobain Ceramics & Plas­
tics, Inc., Docket No. 2008-1313-AIR-E on February 13, 2009 assess­
ing $2,475 in administrative penalties with $495 deferred. 
Information concerning any aspect of this order may be obtained by 
contacting James Nolan, Enforcement Coordinator, at (512) 239-6634, 
Texas Commission on Environmental Quality, P.O. Box 13087, Austin, 
Texas 78711-3087. 
An agreed order was entered regarding Earnhardt El Paso Motors, LP 
dba BMW of El Paso and Mazda of El Paso, Docket No. 2008-1319­
PST-E on February 13, 2009 assessing $21,017 in administrative penal­
ties with $4,203 deferred. 
Information concerning any aspect of this order may be obtained by 
contacting Judy Kluge, Enforcement Coordinator, at (817) 588-5825, 
Texas Commission on Environmental Quality, P.O. Box 13087, Austin, 
Texas 78711-3087. 
An agreed order was entered regarding UTLX Manufacturing, Inc, 
Docket No. 2008-1323-AIR-E on February 13, 2009 assessing $1,975 
in administrative penalties with $395 deferred. 
Information concerning any aspect of this order may be obtained by 
contacting Suzanne Walrath, Enforcement Coordinator, at (512) 239­
2134, Texas Commission on Environmental Quality, P.O. Box 13087, 
Austin, Texas 78711-3087. 
An agreed order was entered regarding Wyman-Gordon Forgings, Inc., 
Docket No. 2008-1351-AIR-E on February 13, 2009 assessing $3,725 
in administrative penalties with $745 deferred. 
Information concerning any aspect of this order may be obtained by 
contacting Nadia Hameed, Enforcement Coordinator, at (713) 767­
3629, Texas Commission on Environmental Quality, P.O. Box 13087, 
Austin, Texas 78711-3087. 
An agreed order was entered regarding City of Kerrville, Docket No. 
2008-1373-MWD-E on February 13, 2009 assessing $12,300 in admin­
istrative penalties with $2,460 deferred. 
Information concerning any aspect of this order may be obtained by 
contacting Lauren Smitherman, Enforcement Coordinator, at (512) 
239-5223, Texas Commission on Environmental Quality, P.O. Box 
13087, Austin, Texas 78711-3087. 
An agreed order was entered regarding Swea Gardens Estates Utility, 
Inc., Docket No. 2008-1375-PWS-E on February 13, 2009 assessing 
$210 in administrative penalties with $42 deferred. 
Information concerning any aspect of this order may be obtained by 
contacting Stephen Thompson, Enforcement Coordinator, at (512) 
239-2545, Texas Commission on Environmental Quality, P.O. Box 
13087, Austin, Texas 78711-3087. 
An agreed order was entered regarding XTO Energy Inc., Docket No. 
2008-1383-AIR-E on February 13, 2009 assessing $1,875 in adminis­
trative penalties with $375 deferred. 
Information concerning any aspect of this order may be obtained 
by contacting Kirk Schoppe, Enforcement Coordinator, at (512) 
239-0489, Texas Commission on Environmental Quality, P.O. Box 
13087, Austin, Texas 78711-3087. 
An agreed order was entered regarding City of Willow Park, Docket 
No. 2008-1386-MWD-E on February 13, 2009 assessing $2,800 in 
administrative penalties. 
Information concerning any aspect of this order may be obtained by 
contacting Steve Villatoro, Enforcement Coordinator, at (512) 239­
4930, Texas Commission on Environmental Quality, P.O. Box 13087, 
Austin, Texas 78711-3087. 
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An agreed order was entered regarding METRO SUPPLIERS, INCOR­
PORATED dba Austin Texaco, Docket No. 2008-1435-PST-E on Feb­
ruary 13, 2009 assessing $7,500 in administrative penalties with $1,500 
deferred. 
Information concerning any aspect of this order may be obtained by 
contacting Rajesh Acharya, Enforcement Coordinator, at (512) 239­
0577, Texas Commission on Environmental Quality, P.O. Box 13087, 
Austin, Texas 78711-3087. 
An agreed order was entered regarding West Fraser, Inc. dba Hender­
son Lumber Mill, Docket No. 2008-1468-AIR-E on February 13, 2009 
assessing $2,250 in administrative penalties with $450 deferred. 
Information concerning any aspect of this order may be obtained by 
contacting Harvey Wilson, Enforcement Coordinator, at (512) 239­
0321, Texas Commission on Environmental Quality, P.O. Box 13087, 
Austin, Texas 78711-3087. 
An agreed order was entered regarding El Paso Independent School 
District, Docket No. 2008-1491-AIR-E on February 13, 2009 assess­
ing $2,440 in administrative penalties with $488 deferred. 
Information concerning any aspect of this order may be obtained 
by contacting Kirk Schoppe, Enforcement Coordinator, at (512) 
239-0489, Texas Commission on Environmental Quality, P.O. Box 
13087, Austin, Texas 78711-3087. 
An agreed order was entered regarding PROTON REALTY CO. dba 
C Store 104, Docket No. 2008-1523-PST-E on February 13, 2009 as­
sessing $5,103 in administrative penalties with $1,020 deferred. 
Information concerning any aspect of this order may be obtained by 
contacting Elvia Maske, Enforcement Coordinator, at (512) 239-0789, 
Texas Commission on Environmental Quality, P.O. Box 13087, Austin, 
Texas 78711-3087. 
An agreed order was entered regarding The Goodyear Tire & Rubber 
Company, Docket No. 2008-1541-AIR-E on February 13, 2009 assess­
ing $6,422 in administrative penalties with $1,284 deferred. 
Information concerning any aspect of this order may be obtained by 
contacting John Muennink, Enforcement Coordinator, at (361) 825­
3423, Texas Commission on Environmental Quality, P.O. Box 13087, 
Austin, Texas 78711-3087. 
An agreed order was entered regarding Wagner & Brown, Ltd., Docket 
No. 2008-1567-WR-E on February 13, 2009 assessing $575 in admin­
istrative penalties with $115 deferred. 
Information concerning any aspect of this order may be obtained by 
contacting Evette Alvarado, Enforcement Coordinator, at (512) 239­
2573, Texas Commission on Environmental Quality, P.O. Box 13087, 
Austin, Texas 78711-3087. 
An agreed order was entered regarding City of Elkhart, Docket No. 
2008-1639-MWD-E on February 13, 2009 assessing $8,720 in admin­
istrative penalties with $1,744 deferred. 
Information concerning any aspect of this order may be obtained by 
contacting Heather Brister, Enforcement Coordinator, at (254) 761­
3034, Texas Commission on Environmental Quality, P.O. Box 13087, 
Austin, Texas 78711-3087. 
An agreed order was entered regarding City Of Shiner, Docket No. 
2008-1685-MWD-E on February 13, 2009 assessing $2,440 in admin­
istrative penalties with $488 deferred. 
Information concerning any aspect of this order may be obtained 
by contacting Carlie Konkol, Enforcement Coordinator, at (361) 
825-3422, Texas Commission on Environmental Quality, P.O. Box 
13087, Austin, Texas 78711-3087. 
A field citation was entered regarding Endeavour, Inc. dba Endeavour 
Windy Hill Estates, Docket No. 2008-1506-WQ-E on February 13, 
2009 assessing $700 in administrative penalties. 
Information concerning any aspect of this citation may be obtained by 
contacting Melissa Keller, SEP Coordinator, at (512) 239-1768, Texas 
Commission on Environmental Quality, P.O. Box 13087, Austin, Texas 
78711-3087. 
A field citation was entered regarding ENCINO DEVELOPERS, INC., 
Docket No. 2008-1517-WQ-E on February 13, 2009 assessing $700 in 
administrative penalties. 
Information concerning any aspect of this citation may be obtained by 
contacting Melissa Keller, SEP Coordinator, at (512) 239-1768, Texas 
Commission on Environmental Quality, P.O. Box 13087, Austin, Texas 
78711-3087. 
A field citation was entered regarding SR Denton 2181 LLC, Docket 
No. 2008-1797-WQ-E on February 13, 2009 assessing $700 in admin­
istrative penalties. 
Information concerning any aspect of this citation may be obtained by 
contacting Melissa Keller, SEP Coordinator, at (512) 239-1768, Texas 





Texas Commission on Environmental Quality 
Filed: February 25, 2009 
Notice of District Hearing 
Notice issued February 18, 2009 through February 19, 2009 
TCEQ Docket No. 2008-1461-DIS; The Texas Commission on Envi­
ronmental Quality (TCEQ) will conduct a hearing on an application 
for conversion (Application) of Fort Bend County Fresh Water Supply 
District No. 2 (District) to a Municipal Utility District. The Applica­
tion was filed with the TCEQ and included a resolution by the District’s 
Board of Directors (Applicant). The TCEQ will conduct this hearing 
under the authority of Chapters 49 and 54 of the Texas Water Code, 
Title 30, Chapter 293 of the Texas Administrative Code (TAC) and the 
procedural rules of the TCEQ. The TCEQ will conduct the hearing at: 
9:30 a.m., Wednesday, May 20, 2009, Building E, Room 201S, 12100 
Park 35 Circle, Austin, Texas. 
The District was created on January 23, 2001 under Article XVI, Sec­
tion 59 of the Texas Constitution. Under this law the District had the 
authority to operate under Texas Water Code Chapters 49 and 53 as 
a fresh water supply district. The material filed with the Application 
states that conversion is necessary and the District desires to attract new 
development once drainage powers has been acquired. 
HEARING. As required by the Texas Water Code Chapter §54.032 and 
Title 30 of the TAC §293.15, the above hearing regarding this applica­
tion will be held no earlier than 14 days after notice of this hearing 
is published in a newspaper with general circulation in the county or 
counties in which the District is located. The purpose of this hearing 
is to provide all interested persons the opportunity to appear and offer 
testimony for or against the proposal contained in the resolution. 
At the hearing, pursuant to the Texas Water Code §54.033 the Commis­
sion will determine if converting the current district into a municipal 
utility district that operates under Texas Water Code Chapter 54 would 
serve the best interest of the District and would be a benefit to the land 
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and property included in the District, or, if there is any opposition to 
the proposed conversion, the Commission may refer the application to 
the State Office of Administrative Hearings for a contested case hear­
ing on the application. 
TCEQ Docket No. 2008-1778-DIS; The TCEQ will conduct a hear­
ing on an application for dissolution (Application) of Northeast Med­
ina County Water Control and Improvement District No. 1 (District). 
The Application was filed with the TCEQ and includes a petition by 
the Board of Director of the District. The TCEQ will conduct this 
hearing under the authority of Chapters 51 and 49 of the Texas Wa­
ter Code (TWC), Title 30, Chapter 293 of the TAC, and the procedural 
rules of the TCEQ. The TCEQ will conduct the hearing at: 9:30 a.m., 
Wednesday, May 6, 2009, Building E, Room 201S, 12100 Park 35 Cir­
cle, Austin, Texas. 
The District was created by the County Commissioners, on December 
8, 1986, and was organized under the terms and provisions of Article 
XVI, Section 59 of the Texas Constitution, and Chapters 49 and 51, 
Texas Water Code. The District contains 1454.716 acres of land within 
Medina County, Texas. Pursuant to 30 TAC §293.131, the petition filed 
with the Application states that dissolution is desirable and necessary 
because the District is not required for the development of land within 
its boundaries. 
The petition filed with the Application states that the District: (1) has 
not performed any of the functions for which it was created for five 
consecutive years preceding the date of the Application, (2) is finan­
cially dormant, and (3) has no outstanding bonded indebtedness. 
An affidavit from the State Comptroller of Public Accounts was in­
cluded in the Application certifying that the District has no bonded in­
debtedness. The District has no known assets or liabilities. 
Pursuant to TWC §49.327, if the request for dissolution is approved, 
the District’s assets, if any, will escheat to the State of Texas and will be 
administered by the State Comptroller of Public Accounts and disposed 
of in the manner provided by Chapter 74 of the Texas Property Code. 
CONTESTED CASE HEARING. The purpose of this hearing is to pro­
vide all interested persons the opportunity to appear and offer testimony 
for or against  the proposal contained in the Application. At the hear­
ing, pursuant to TWC §49.324, the TCEQ will determine if the District 
should be dissolved. 
INFORMATION. For information regarding the date and time this ap­
plication will be heard before the TCEQ, please submit written in­
quiries to the Office of the Chief Clerk, MC-105, TCEQ, P.O. Box 
13087, Austin, TX 78711-3087. For information concerning the hear­
ing process, please contact the Public Interest Counsel, MC-103, at 
the same address. For additional information, individual members of 
the public may contact the Districts Review Team at (512) 239-4691. 
General information regarding TCEQ is available on the internet at 
www.tceq.state.tx.us. 
Si desea información en Español, puede llamar al 1-512-239-0200. 
Persons with disabilities who plan to attend this hearing and who need 
special accommodations at the hearing should call the TCEQ Office of 
Public Assistance at 800-687-4040 or 800-RELAY-TX (TDD), at least 




Texas Commission on Environmental Quality 
Filed: February 25, 2009 
Notice of Opportunity to Comment on Agreed Orders of 
Administrative Enforcement Actions 
The Texas Commission on Environmental Quality (TCEQ or commis­
sion) staff is providing an opportunity for written public comment on 
the listed Agreed Orders (AOs) in accordance with Texas Water Code 
(TWC), §7.075. Section 7.075 requires that before the commission 
may approve the AOs, the commission shall allow the public an op­
portunity to submit written comments on the proposed AOs. Section 
7.075 requires that notice of the opportunity to comment must be pub­
lished in the Texas Register no later than the 30th day before the date 
on which the public comment period closes, which in this case is April 
6, 2009. Section 7.075 also requires that the commission promptly 
consider any written comments received and that the commission may 
withdraw or withhold approval of an AO if a comment discloses facts 
or considerations that indicate that consent is inappropriate, improper, 
inadequate, or inconsistent with the requirements of the statutes and 
rules within the commission’s jurisdiction or the commission’s orders 
and permits issued in accordance with the commission’s regulatory au­
thority. Additional notice of changes to a proposed AO is not required 
to be published if those changes are made in response to written com­
ments. 
Copies of each proposed AO is available for public inspection at both 
the commission’s central office, located at 12100 Park 35 Circle, Build­
ing A, 3rd Floor, Austin, Texas 78753, (512) 239-400 and at the ap­
plicable regional office listed as follows. Written comments about an 
AO should be sent to the attorney designated for the AO at the com­
mission’s central office at P.O. Box 13087, MC 175, Austin, Texas 
78711-087 and must be received by 5:00 p.m. on April 6, 2009. Com­
ments may also be sent by facsimile machine to the attorney at (512) 
239-434. The designated attorney is available to discuss the AO and/or 
the comment procedure at the listed phone number; however, §7.075 
provides that comments on an AO shall be submitted to the commis­
sion in writing. 
(1) COMPANY: Angelina County Water Control and Improvement 
District Number 3; DOCKET NUMBER: 2006-2239-MWD-E; TCEQ 
ID NUMBER: RN102739422; LOCATION: 10,450 feet north of the 
intersection of State Highway 59 and Farm-to-Market Road 2021 and 
22,700 feet east of the intersection of State Highway 59 and Farm-to-
Market Road 2021, Angelina County; TYPE OF FACILITY: waste­
water treatment facility; RULES VIOLATED: TWC, §26.121(a), 30 
TAC §305.125(1), and Texas Pollutant Discharge Elimination System 
Permit Number 14201001, Effluent Limitations and Monitoring Re­
quirements Numbers 1 and 2, by failing to comply with permit efflu­
ent limits; PENALTY: $4,410; STAFF ATTORNEY: Tracy Chandler, 
Litigation Division, MC 175, (512) 239-0629; REGIONAL OFFICE: 
Beaumont Regional Office, 3870 Eastex Freeway, Beaumont, Texas 
77703-1830, (409) 898-3838. 
(2) COMPANY: Chevron Phillips Chemical Company LP; DOCKET 
NUMBER: 2006-1028-IHW-E; TCEQ ID NUMBER: RN100209857; 
LOCATION: 2001 Gulfway Drive, Port Arthur, Jefferson County; 
TYPE OF FACILITY: organic chemical manufacturing facility; 
RULES VIOLATED: 30 TAC §335.6(b) and (c), by failing to up­
date the Notice of Registration; 30 TAC §335.2(b) and 40 Code 
of Federal Regulations (CFR) §262.20(b), by failing to dispose of 
hazardous wastes at an authorized facility; 30 TAC §335.69(a) and 40 
CFR §262.34(a), by failing to prevent exceedance of the hazardous 
waste accumulation time of 90 days; and 30 TAC §335.69(d)(1) and 
§335.112(a)(8) and 40 CFR §262.34(a)(1)(i) and §265.173, by failing 
to keep a container of hazardous waste closed; PENALTY: $21,837; 
STAFF ATTORNEY: Benjamin Thompson, Litigation Division, MC 
175, (512) 239-1297; REGIONAL OFFICE: Beaumont Regional 
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Office, 3870 Eastex Freeway, Beaumont, Texas 77703-1830, (409) 
898-3838. 
(3) COMPANY: City Market Group of Sun City, L.P. dba City Market; 
DOCKET NUMBER: 2008-0369-MLM-E; TCEQ ID NUMBER: 
RN101498913; LOCATION: 440 Del Webb Boulevard, Suite 200, 
Georgetown, Williamson County; TYPE OF FACILITY: convenience 
store with retail sales of gasoline; RULES VIOLATED: 30 TAC 
§334.50(1)(A) and TWC, §26.3475(c)(1), by failing to monitor un­
derground storage tanks (USTs) for releases at a frequency of at least 
once per month (not to exceed 35 days between each monitoring); 
30 TAC §334.50(b)(1)(A) and TWC, §26.3475(c)(1), by failing to 
monitor USTs for releases at a frequency of at least once per month 
(not to exceed 35 days between each monitoring); 30 TAC §334.48(c), 
by failing to conduct effective manual or automatic inventory control 
procedure for the UST system; 30 TAC §334.8(c)(5)(C), by failing 
to ensure that a legible tag, label, or marking with the tank number 
is permanently applied upon or affixed to either the top of the fill 
tube or to a nonremovable point in the immediate area of the fill 
tube according to the UST registration and self-certification form; 
30 TAC §115.222(6) and Texas Health and Safety Code (THSC), 
§382.085(b), by failing to ensure that each vapor balance system vent 
line is equipped with a pressure-vacuum relief valve set to open at a 
pressure of no more than eight ounces per square inch; and 30 TAC 
§213.5(d)(1), by failing to provide a functioning continuous monitor­
ing leak detection system that is capable of immediately alerting of 
possible leakages; PENALTY: $15,740; STAFF ATTORNEY: Phillip 
Goodwin, Litigation Division, MC 175, (512) 239-0675; REGIONAL 
OFFICE: Austin Regional Office, 2800 South Interstate Highway 35, 
Suite 100, Austin, Texas 78704-5712, (512) 339-2929. 
(4) COMPANY: Fatima Family Village, Inc. dba Fatima Family Vil­
lage Mobile Home Park; DOCKET NUMBER: 2006-1777-PWS-E; 
TCEQ ID NUMBER: RN101236685; LOCATION: 1003 Gulf Bank 
Road, Houston, Harris County; TYPE OF FACILITY: mobile home 
park with a public water supply system; RULES VIOLATED: 30 TAC 
§290.41(c)(1)(F), by failing to provide a sanitary control easement or 
an approved exception to the easement requirement that covers the land 
within 150 feet of the well; 30 TAC §290.41(c)(3)(B), by failing to 
provide a well casing that extends a minimum of 18 inches above the 
elevation of the finished floor of the pump room or natural ground sur­
face; 30 TAC §290.46(m)(4), by failing to maintain all distribution sys­
tem lines and related appurtenances in a watertight condition; 30 TAC 
§290.45(b)(1)(E)(i) and THSC, §341.0315(c), by failing to provide a 
minimum well capacity of 1.0 gallon per minute per connection; and 
30 TAC §21.4 and §290.51 and TWC, §5.702, by failing to pay all 
consolidated water quality and public health service annual and late 
fees for Fiscal Years 2003 - 2006 in a timely manner for Financial Ad­
ministration Account Numbers 23004447 and 91010746; PENALTY: 
$417; STAFF ATTORNEY: Jennifer Cook, Litigation Division, MC 
175, (512) 239-1873; REGIONAL OFFICE: Houston Regional Office, 
5425 Polk Street, Suite H, Houston, Texas 77023, (713) 767-3500. 
(5) COMPANY: Gene’s Go Truck Stop, Inc.; DOCKET NUMBER: 
2008-1318-PST-E; TCEQ ID NUMBER: RN102247251; LOCA­
TION: 2419 North Main Street, Junction, Kimble County; TYPE OF 
FACILITY: convenience store with retail sales of gasoline; RULES 
VIOLATED: 30 TAC §334.8(c)(4)(A)(vii) and (5)(B)(ii), by failing 
to timely renew a previously issued TCEQ delivery certificate by 
submitting a properly completed UST registration and self-certifica­
tion form at least 30 days before the expiration date; and 30 TAC 
§334.8(c)(5)(A)(i) and TWC, §26.3467(a), by failing to make avail­
able to a common carrier a valid, current TCEQ delivery certificate 
before accepting delivery of a regulated substance into the USTs; 
PENALTY: $2,500; STAFF ATTORNEY: Phillip Goodwin, Litigation 
Division, MC 175, (512) 239-0675; REGIONAL OFFICE: San An­
gelo Regional Office, 622 South Oakes, Suite K, San Angelo, Texas 
76903-7013, (915) 655-9479. 
(6) COMPANY: Lozano, Ltd. dba Lozano Store; DOCKET NUM­
BER: 2008-1436-PST-E; TCEQ ID NUMBER: RN102450343; 
LOCATION: United States Highway 83 and Farm-to-Market Road 
3169 East, San Ygnacio, Zapata County; TYPE OF FACILITY: con­
venience store with retail sales of gasoline; RULES VIOLATED: 30 
TAC §334.10(b), by failing to maintain UST records and make them 
immediately available for inspection upon request by agency person­
nel; 30 TAC §334.8(c)(4)(A)(vii) and (5)(B)(ii), by failing to timely 
renew a previously issued TCEQ delivery certificate by submitting a 
properly completed UST registration and self-certification form at least 
30 days before the expiration date; 30 TAC §334.8(c)(5)(A)(i) and 
TWC, §26.3467(a), by failing to make available to a common carrier 
a valid, current TCEQ delivery certificate before accepting delivery of 
a regulated substance into the USTs; 30 TAC §334.48(c), by failing to 
conduct effective manual or automatic inventory control procedures 
for all USTs involved in the retail sale of petroleum substances used as 
motor fuel; 30 TAC §334.50(b)(1)(A), (d)(1)(B)(ii), (iii)(I) and TWC, 
§26.3475(c)(1), by failing to monitor USTs for releases at a frequency 
of at least once every month (not to exceed 35 days between each 
monitoring) and by failing to conduct reconciliation of detailed in­
ventory control records at least once each month, sufficiently accurate 
to detect a release as small as the sum of 1.0% of the total substance 
flow-through for the month plus 130 gallons, and by failing to record 
inventory volume measurement for regulated substance inputs, with­
drawals, and the amount still remaining in the tank each operating day; 
30 TAC §334.8(c)(5)(C), by failing to ensure that a legible tag, label, 
or marking with the UST identification number is permanently applied 
upon or affixed to either the top of the fill tube or to a nonremovable 
point in the immediate area of the  fill tube according to the UST 
registration and self-certification form; PENALTY: $7,650; STAFF 
ATTORNEY: Phillip Goodwin, Litigation Division, MC 175, (512) 
239-0675; REGIONAL OFFICE: Laredo Regional Office, 707 East 
Calton Road, Suite 304, Laredo, Texas 78041-3887, (956) 791-6611. 
(7) COMPANY: N T & M, Inc. dba Fine Cleaners; DOCKET 
NUMBER: 2006-1334-DCL-E; TCEQ ID NUMBER: RN104161476; 
LOCATION: 11111 West Little York Road, Houston, Harris County; 
TYPE OF FACILITY: dry cleaning facility; RULES VIOLATED: 30 
TAC §337.10(a) and THSC, §374.102, by failing to complete and 
submit the required registration form to TCEQ for a dry cleaning 
and/or drop station facility; PENALTY: $1,185; STAFF ATTORNEY: 
Dinniah Chahin, Litigation Division, MC 175, (512) 239-0617; RE­
GIONAL OFFICE: Houston Regional Office, 5425 Polk Street, Suite 
H, Houston, Texas 77023, (713) 767-3500. 
(8) COMPANY: Vinklarek Underground Utilities Company; DOCKET 
NUMBER: 2007-1871-PST-E; TCEQ ID NUMBER: RN101493740; 
LOCATION: Texas Highway 71 East near Old Bastrop Road, Del 
Valle, Travis County; TYPE OF FACILITY: real estate where four 
USTs were installed; RULES VIOLATED: 30 TAC §334.7(d)(3), 
by failing to provide amended registration regarding USTs within 
30 days from the date of occurrence of the change or addition; 30 
TAC §334.47(a)(2), by failing to permanently remove from service, 
no later than 60 days after the prescribed upgrade implementation 
date, an existing UST system for which any applicable component of 
the system is not brought into timely compliance with the upgrade 
requirements; and 30 TAC §334.22(a) and TWC, §5.702, by failing 
to pay outstanding UST registration fees for TCEQ Account Number 
0024377U for the Fiscal Years of 1991 - 2006; PENALTY: $3,675; 
STAFF ATTORNEY: Benjamin Thompson, Litigation Division, 
MC 175, (512) 239-1297; REGIONAL OFFICE: Austin Regional 
Office, 2800 South Interstate Highway 35, Suite 100, Austin, Texas 
78704-5712, (512) 339-2929. 
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TRD-200900820 
Kathleen C. Decker 
Director, Litigation Division 
Texas Commission on Environmental Quality 
Filed: February 24, 2009 
Notice of Opportunity to Comment on Default Orders of 
Administrative Enforcement Actions 
The Texas Commission on Environmental Quality (TCEQ or commis­
sion) staff is providing an opportunity for written public comment on 
the listed Default Orders (DOs). The commission staff proposes a DO 
when the staff has sent an executive director’s preliminary report and 
petition (EDPRP) to an entity outlining the alleged violations; the pro­
posed penalty; and the proposed technical requirements necessary to 
bring the entity back into compliance; and the entity fails to request a 
hearing on the matter within 20 days of its receipt of the EDPRP or 
requests a hearing and fails to participate at the hearing. Similar to the 
procedure followed with respect to Agreed Orders entered into by the 
executive director of the commission, in accordance with Texas Water 
Code (TWC), §7.075 this notice of the proposed order and the opportu­
nity to comment is published in the Texas Register no later than the 30th 
day before the date on which the public comment period closes, which 
in this case is April 6, 2009. The commission will consider any writ­
ten comments received and the commission may withdraw or withhold 
approval of a DO if a comment discloses facts or considerations that 
indicate that consent to the proposed DO is inappropriate, improper, in­
adequate, or inconsistent with the requirements of the statutes and rules 
within the commission’s jurisdiction, or the commission’s orders and 
permits issued in accordance with the commission’s regulatory author­
ity. Additional notice of changes to a proposed DO is not required to be 
published if those changes are made in response to written comments. 
Copies of each proposed DO is available for public inspection at both 
the commission’s central office, located at 12100 Park 35 Circle, Build­
ing A, 3rd Floor, Austin, Texas 78753, (512) 239-3400 and at the ap­
plicable regional office listed as follows. Written comments about the 
DO should be sent to the attorney designated for the DO at the com­
mission’s central office at P.O. Box 13087, MC 175, Austin, Texas 
78711-3087 and must be received by 5:00 p.m. on April 6, 2009. 
Comments may also be sent by facsimile machine to the attorney at 
(512) 239-3434. The commission’s attorneys are available to discuss 
the DOs and/or the comment procedure at the listed phone numbers; 
however, §7.075 provides that comments on the DOs shall be submit­
ted to the commission in writing. 
(1) COMPANY: Alfredo C. Cruz; DOCKET NUMBER: 2006-1875­
LII-E; TCEQ ID NUMBER: RN103838520; LOCATION: 12014 
Dogwood Mountain Road, Houston, Harris County; TYPE OF FA­
CILITY: landscape irrigation business; RULES VIOLATED: 30 TAC 
§30.5(a) and §344.4(a), TWC, §37.003(a) and Texas Occupations 
Code, § 1903.251, by failing to hold an irrigator license prior to 
selling, designing, consulting, installing, maintaining, altering, re­
pairing, or servicing an irrigation system; PENALTY: $625; STAFF 
ATTORNEY: Tammy Mitchell, Litigation Division, MC 175, (512) 
239-0736; REGIONAL OFFICE: Houston Regional Office, 5425 Polk 
Street, Suite H, Houston, Texas 77023, (713) 767-3500. 
(2) COMPANY: Don Burroughs; DOCKET NUMBER: 2007-0805­
MSW-E; TCEQ ID NUMBER: RN104574603; LOCATION: 7400 
Block of Holmes Road, Nederland, Jefferson County; TYPE OF 
FACILITY: unauthorized disposal facility; RULES VIOLATED: 30 
TAC §330.15(c), by failing to dispose of municipal solid waste at an 
authorized facility; PENALTY: $1,050; STAFF ATTORNEY: Barham 
Richard, Litigation Division, MC 175, (512) 239-0107; REGIONAL 
OFFICE: Houston Regional Office, 5425 Polk Street, Suite H, Hous­
ton, Texas 77023, (713) 767-3500. 
(3) COMPANY: Frank E. Daniels; DOCKET NUMBER: 2008­
0597-MLM-E; TCEQ ID NUMBER: RN105168314; LOCATION: 
1407 Novella Avenue, Adkins, Bexar County; TYPE OF FACILITY: 
animal feeding operation; RULES VIOLATED: 30 TAC §101.4 and 
§321.47(c)(2), by failing to prevent a nuisance condition; PENALTY: 
$1,050; STAFF ATTORNEY: Jacquelyn Boutwell, Litigation Divi­
sion, MC 175, (512) 239-5846; REGIONAL OFFICE: San Antonio 
Regional Office, 14250 Judson Road, San Antonio, Texas 78233-4480, 
(210) 490-3096. 
(4) COMPANY: Gilbert Espinosa; DOCKET NUMBER: 2008-0354­
OSS-E; TCEQ ID NUMBER: RN105107171; LOCATION: 819 Unit 
B Williams, Eden, Concho County; TYPE OF FACILITY: residential 
property; RULES VIOLATED: 30 TAC §285.3(i) and TWC, §26.121, 
by failing to prevent the unauthorized discharge of waste and the 
prohibited use of a cesspool; PENALTY: $627; STAFF ATTORNEY: 
Barham A. Richard, Litigation Division, MC 175, (512) 239-0107; 
REGIONAL OFFICE: San Angelo Regional Office, 622 South Oakes, 
Suite K, San Angelo, Texas 76903-7013, (915) 655-9479. 
(5) COMPANY: Gregory W. Boyd; DOCKET NUMBER: 2008-0135­
LII-E; TCEQ ID NUMBER: RN104946199; LOCATION: 6717 Harry 
Road, San Antonio, Bexar County; TYPE OF FACILITY: landscape 
irrigation business; RULES VIOLATED: 30 TAC §334.94(b), by fail­
ing to include the required statement: "Irrigation in Texas is regulated 
by the Texas Commission on Environmental Quality, P.O. Box 13087, 
Austin, Texas 78711-3087," on all written contracts and bills to install 
irrigation systems; 30 TAC §334.95(a), by failing to design an irriga­
tion system, or portion thereof, so as to require the use of any compo­
nent part in a way which does not exceed the manufacturer’s perfor­
mance limitations for the part, unless the use is necessary to accommo­
date special site conditions; PENALTY: $207; STAFF ATTORNEY: 
Barham A. Richard, Litigation Division, MC 175, (512) 239-0107; RE­
GIONAL OFFICE: San Antonio Regional Office, 14250 Judson Road, 
San Antonio, Texas 78233-4480, (210) 490-3096. 
(6) COMPANY: Industrial Anchors, Inc.; DOCKET NUMBER: 2008­
0470-WQ-E; TCEQ ID NUMBER: RN102809332; LOCATION: 7225 
Frint Drive, Beaumont, Jefferson County; TYPE OF FACILITY: in­
dustrial steel manufacturing business; RULES VIOLATED: 30 TAC 
§281.25(a)(4) and 40 Code of Federal Regulations (CFR) §122.26(c), 
by failing to obtain authorization to discharge storm water associated 
with industrial activities under a Texas Pollutant Discharge Elimination 
System Multi-sector general permit; PENALTY: $2,000; STAFF AT­
TORNEY: Xavier Guerra, Litigation Division, MC R-13, (210) 403­
4016; REGIONAL OFFICE: Beaumont Regional Office, 3870 Eastex 
Freeway, Beaumont, Texas 77703-1830, (409) 898-3838. 
(7) COMPANY: Mohammad A. Swati; DOCKET NUMBER: 2008­
0724-PST-E; TCEQ ID NUMBER: RN101773232; LOCATION: 1107 
Cordrey Street, Orange, Orange County; TYPE OF FACILITY: prop­
erty that previously contained two inactive underground storage tanks 
(USTs); RULES VIOLATED: 30 TAC §334.7(d)(3), by failing to pro­
vide an amended UST registration to the TCEQ for any change or ad­
ditional information regarding USTs within 30 days from the date of 
occurrence of the change; PENALTY: $1,100; STAFF ATTORNEY: 
Stephanie J. Frazee, Litigation Division, MC 175, (512) 239-3693; RE­
GIONAL OFFICE: Beaumont Regional Office, 3870 Eastex Freeway, 
Beaumont, Texas 77703-1830, (409) 898-3838. 
(8) COMPANY: Price Construction, Ltd.; DOCKET NUMBER: 
2007-0876-AIR-E; TCEQ ID NUMBER: RN102743747; LOCA­
TION: 2538 Broadbent Avenue, Del Rio, Val Verde County; TYPE 
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OF FACILITY: portable asphalt plant; RULES VIOLATED: 30 TAC 
§101.201(e) and Texas Health and Safety Code (THSC), §382.085(b), 
by failing to notify the TCEQ of an excess opacity event; and 30 
TAC §111.111(a)(8)(A) and THSC, §382.085(b), by allowing excess 
opacity emissions; PENALTY: $5,145; STAFF ATTORNEY: Anna 
Cox, Litigation Division, MC 175, (512) 239-0974; REGIONAL 
OFFICE: Laredo Regional Office, 707 East Calton Road, Suite 304, 
Laredo, Texas 78041-3887, (956) 791-6611. 
(9) COMPANY: Quick & Convenience Pro-Victoria 1, L.L.C. dba Mid­
way Truck Stop; DOCKET NUMBER: 2007-0976-PST-E; TCEQ ID 
NUMBER: RN101261535; LOCATION: 16262 United States High­
way 59 North, Victoria, Victoria County; TYPE OF FACILITY: conve­
nience store with retail sales of gasoline; RULES VIOLATED: TWC, 
§26.3475(c)(1) and 30 TAC §334.50(b)(1)(A) and (d)(1)(B)(ii), by fail­
ing to monitor USTs for releases at a frequency of at least once per 
month (not to exceed 35 days between monitoring), and by failing 
to conduct reconciliation of detailed inventory control records at least 
once each month, sufficiently accurate to detect a release as small as the 
sum of 1.0% of the total substance flow-through for the month plus 130 
gallons; 30 TAC §334.72(2), by failing to report a suspected release to 
the agency within 24 hours of discovery; 30 TAC §334.74, by failing 
to investigate a suspected release within 30 days of the discovery; 30 
TAC §334.10(b), by failing to have the required UST records main­
tained, readily accessible, and available for inspection upon request 
by a representative of the TCEQ; 30 TAC §334.7(d)(3), by failing to 
provide written notice of any change or additional information to the 
executive director within 30 days from the date of the occurrence of the 
change or addition, or within 30 days from the date on which the owner 
or operator first became aware of the change or addition; and 30 TAC 
§334.8(c)(5)(C), by failing to ensure that a legible tag, label, or mark­
ing with the UST identification number is permanently applied upon 
or affixed to either the top of the fill tube or to a nonremovable point 
in the immediate area of the fill tube according to the UST registration 
and self-certification form; PENALTY: $31,620; STAFF ATTORNEY: 
Barham A. Richard, Litigation Division, MC 175, (512) 239-0107; RE­
GIONAL OFFICE: Corpus Christi Regional Office, 6300 Ocean Drive, 
Suite 1200, Corpus Christi, Texas 78412-5839, (361) 825-3100. 
(10) COMPANY: Raul Perez; DOCKET NUMBER: 2008-1356­
MSW-E; TCEQ ID NUMBER: RN105530968; LOCATION: intersec­
tion of 19th Street and Henrietta Street, Kingsville, Kleberg County 
(site) and 107 East County Road 2155, Kingsville, Kleberg County 
(fuel station); TYPE OF FACILITY: unauthorized landfill (site) and 
trucking fuel station (fuel station); RULES VIOLATED: 30 TAC 
§330.15(c), by failing to prevent the unauthorized disposal of munici­
pal solid waste; and 30 TAC §205.6, TWC, §5.702 and §26.0291, and 
TCEQ Agreed Order Docket Number 2004-0712-MLM-E, Ordering 
Provision Number 1, by failing to pay outstanding fees associated 
to aboveground storage tank fees and the administrative penalty for 
Agreed Order Docket Number 2004-0712-MLM-E for TCEQ Account 
Numbers 61966A and 23601766; PENALTY: $15,000; STAFF AT­
TORNEY: Peipey Tang, Litigation Division, MC 175, (512) 239-0654; 
REGIONAL OFFICE: Corpus Christi Regional Office, 6300 Ocean 
Drive, Suite 1200, Corpus Christi, Texas 78412-5839, (361) 825-3100. 
(11) COMPANY: Red Rock Water Supply Corporation; DOCKET 
NUMBER: 2008-0836-PWS-E; TCEQ ID NUMBER: RN101451193; 
LOCATION: 1718 Bridle Bit Road, Flower Mound, Denton County; 
TYPE OF FACILITY: public water supply facility; RULES VIO­
LATED: 30 TAC §290.271(b) and §290.274(a) and (c), by failing to 
mail or directly deliver one copy of the Consumer Confidence Report 
(CCR) to each bill paying customer by July 1st of each year and by 
failing to submit a copy of the annual CCR and certification that the 
CCR has been distributed to the customers of the water system and that 
the information in the CCR is correct and consistent with compliance 
monitoring data to the TCEQ by July 1st of each year; and 30 TAC 
§290.51(a)(6) and TWC, §5.702, by failing to pay all annual and 
late Public Health Service fees for TCEQ Financial Administration 
Account Number 90610113 for Fiscal Years 2002 - 2008 to the TCEQ 
in a timely manner; PENALTY: $624; STAFF ATTORNEY: Stephanie 
J. Frazee; Litigation Division, MC 175, (512) 239-3693; REGIONAL 
OFFICE: Dallas-Fort Worth Regional Office, 2309 Gravel Drive, Fort 
Worth, Texas 76118-6951, (817) 588-5800. 
(12) COMPANY: Richard Green dba R & B Homes; DOCKET NUM­
BER: 2008-0555-WQ-E; TCEQ ID NUMBER: RN105119838; LO­
CATION: Farm-to-Market 730 at the intersection with Sandstone Lane, 
Weatherford, Parker County; TYPE OF FACILITY: single-family res­
idential construction site; RULES VIOLATED: 30 TAC §281.25(a)(4) 
and 40 CFR §122.26(c), by failing to obtain authorization to discharge 
storm water associated with construction activities to waters in the 
State and to develop and implement a storm water pollution prevention 
plan; PENALTY: $2,100; STAFF ATTORNEY: Xavier Guerra, Litiga­
tion Division; MC R-13, (210) 403-4016; REGIONAL OFFICE: Dal­
las-Fort Worth Regional Office, 2309 Gravel Drive, Fort Worth, Texas 
76118-6951, (817) 588-5800. 
(13) COMPANY: Sakina, Inc. dba Express Lane 26; DOCKET 
NUMBER: 2006-1770-PST-E; TCEQ ID NUMBER: RN103052320; 
LOCATION: 2603 County Road 403, Pearland, Brazoria County; 
TYPE OF FACILITY: convenience store with retail sales of gasoline; 
RULES VIOLATED: 30 TAC §334.50(a)(1)(A), (b)(1)(A), (2)(A)(i), 
and (d)(1)(B)(ii) and TWC, §26.3475(a) and (c)(1), by failing to have 
a release detection method capable of detecting a release from any 
portion of the UST system which contained regulated substances; and 
30 TAC §334.49(c)(4) and TWC, §26.3475(d), by failing to have the 
cathodic protection system inspected and tested for operability and 
adequacy of protection within three to six months after installation 
and at a subsequent frequency of at least once every three years; 
PENALTY: $5,100; STAFF ATTORNEY: Tracy Chandler, Litigation 
Division, MC 175, (512) 239-0629; REGIONAL OFFICE: Houston 
Regional Office, 5425 Polk Street, Suite H, Houston, Texas 77023, 
(713) 767-3500. 
(14) COMPANY: Silvester and Martha Martinez; DOCKET NUM­
BER: 2008-0537-MSW-E; TCEQ ID NUMBER: RN104436357; 
LOCATION: 10123 Deer Creek Road, Carlsbad, Tom Green County; 
TYPE OF FACILITY: real property; RULES VIOLATED: 30 TAC 
§330.15(c), by failing to prevent the disposal of municipal solid 
waste at an unauthorized solid waste facility; PENALTY: $1,050; 
STAFF ATTORNEY: Xavier Guerra, Litigation Division, MC R-13, 
(210) 403-4016; REGIONAL OFFICE: San Angelo Regional Office, 
622 South Oakes, Suite K, San Angelo, Texas 76903-7013, (325) 
655-9479. 
TRD-200900819 
Kathleen C. Decker 
Director, Litigation Division 
Texas Commission on Environmental Quality 
Filed: February 24, 2009 
Notice of Opportunity to Comment on Shutdown/Default 
Order of Administrative Enforcement Actions 
The Texas Commission on Environmental Quality (commission) staff 
is providing an opportunity for written public comment on the listed 
Shutdown/Default Order (S/DO). Texas Water Code (TWC), §26.3475 
authorizes the commission to order the shutdown of any underground 
storage tank (UST) system found to be noncompliant with release de­
tection, spill and overfill prevention, and/or, after December 22, 1998, 
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cathodic protection regulations of the commission, until such time as 
the owner/operator brings the UST system into compliance with those 
regulations. The commission proposes a Shutdown Order after the 
owner or operator of a UST facility fails to perform required corrective 
actions within 30 days after receiving notice of the release detection, 
spill and overfill prevention, and/or, after December 22, 1998, cathodic 
protection violations documented at the facility. The commission pro­
poses a Default Order when the staff has sent an executive director’s 
preliminary report and petition (EDPRP) to an entity outlining the al­
leged violations; the proposed penalty; and the proposed technical re­
quirements necessary to bring the entity back into compliance; and the 
entity fails to request a hearing on the matter within 20 days of its re­
ceipt of the EDPRP or requests a hearing and fails to participate at the 
hearing. In accordance with TWC, §7.075, this notice of the proposed 
order and the opportunity to comment is published in the Texas Register 
no later than the 30th day before the date on which the public comment 
period closes, which in this case is April 6, 2009. The commission 
will consider any written comments received and the commission may 
withdraw or withhold approval of a S/DO if a comment discloses facts 
or considerations that indicate that consent to the proposed S/DO is 
inappropriate, improper, inadequate, or inconsistent with the require­
ments of the statutes and rules within the commission’s jurisdiction, 
or the commission’s orders and permits issued in accordance with the 
commission’s regulatory authority. Additional notice of changes to a 
proposed S/DO is not required to be published if those changes are 
made in response to written comments. 
A copy of the proposed S/DO is available for public inspection at both 
the commission’s central office, located at 12100 Park 35 Circle, Build­
ing A, 3rd Floor, Austin, Texas 78753, (512) 239-3400 and at the ap­
plicable regional office listed as follows. Written comments about the 
S/DO shall be sent to the attorney designated for the S/DO at the com­
mission’s central office at P.O. Box 13087, MC 175, Austin, Texas 
78711-3087 and must be received by 5:00 p.m. on April 6, 2009. 
Written comments may also be sent by facsimile machine to the at­
torney at (512) 239-3434. The commission attorneys are available to 
discuss the S/DO and/or the comment procedure at the listed phone 
numbers; however, comments on the S/DO shall be submitted to the 
commission in writing. 
(1) COMPANY: Ari Ari Ltd. dba Desoto Beverages; DOCKET 
NUMBER: 2008-0445-PST-E; TCEQ ID NUMBER: RN100586189; 
LOCATION: 901 North I-35 East, Desoto, Dallas County; TYPE 
OF FACILITY: beverage store with retail sales of gasoline; RULES 
VIOLATED: 30 TAC §334.48(c), by failing to conduct effective 
manual or automatic inventory control procedures for the underground 
storage system; 30 TAC §334.50(d)(1)(B)(ii) and (iii)(I) and TWC, 
§26.3475(c)(1), by failing to conduct reconciliation of detailed inven­
tory control records at least once each month, sufficiently accurate to 
detect a release which equals or exceeds the sum of 1.0% of the total 
substance flow-through for the month plus 130 gallons; by failing 
to provide release detection by failing to conduct inventory volume 
measurement for regulated substance inputs, withdrawals, and the 
amount still remaining in the tank each day; 30 TAC §115.245(2), 
by failing to verify proper operation of the Stage II vapor recovery 
system at least once every 12 months; and 30 TAC §334.7(d)(3), by 
failing to notify the agency of any change or additional information 
regarding the USTs within 30 days of the occurrence of the change 
or addition; PENALTY: $19,471; STAFF ATTORNEY: Jacquelyn 
Boutwell, Litigation Division, MC 175, (512) 239-5486; REGIONAL 
OFFICE: Dallas-Fort Worth Regional Office, 2309 Gravel Drive, Fort 
Worth, Texas 76118-6951, (817) 588-5800. 
TRD-200900818 
Kathleen C. Decker 
Director, Litigation Division 
Texas Commission on Environmental Quality 
Filed: February 24, 2009 
Notice of Opportunity to Request a Public Meeting for a 
New Municipal Solid Waste Transfer Station Registration 
Application 
February 17, 2009 through February 19, 2009 
NOTICE OF OPPORTUNITY TO REQUEST A PUBLIC MEETING 
FOR A NEW MUNICIPAL SOLID WASTE TRANSFER STATION 
REGISTRATION APPLICATION NO. 40237 
APPLICATION. Saguaro Corporation, P.O. Box 780710, Wichita, 
Kansas 67278, has applied to the Texas Commission on Environmental 
Quality (TCEQ) for proposed Registration (No. 40237), to construct 
and operate a Type V municipal solid waste transfer station. The 
proposed facility, El Paso C&D Recycling Plant will be located 1290 
feet South of Farm-to-Market Road 659/Pelicano Drive and 900 feet 
West of Aviation Way, El Paso in El Paso County. This facility is 
requesting authorization to transfer and recycle municipal solid waste 
which includes concrete and mixed rubble, wood, drywall, asphalt 
roofing, metals, brick, structural clay products, masonry, plastics, and 
glass. The registration application is available for viewing and copying 
at the TCEQ Region 6 Office, 401 E. Franklin Ave., Ste. 560, El Paso, 
TX 79901-1212 and may be viewed online at http://www.source-envi­
ronmental.com/applications/default.htm. 
PUBLIC COMMENT/PUBLIC MEETING. Written public comments 
or written requests for a public meeting must be submitted to the Office 
of Chief Clerk at the address included in the information section below. 
Comments may also be received if a public meeting is held on the facil­
ity. A public meeting will be held by the executive director if requested 
by a member of the legislature who represents the general area where 
the development is to be located, or if there is a substantial public in­
terest in the proposed development. The purpose of the public meeting 
is for the public to provide input for consideration by the commission, 
and for the applicant and the commission staff to provide information 
to the public. A public meeting is not a contested case hearing. The 
executive director will review and consider public comments and writ­
ten requests for a public meeting submitted prior to the notice of final 
determination. The executive director is not required to file a response 
to comments. 
EXECUTIVE DIRECTOR ACTION. The executive director shall, af­
ter review of an application for registration, determine if the applica­
tion will be approved or denied in whole or in part. If the executive 
director acts on an application, the chief clerk shall mail or otherwise 
transmit notice of the action and an explanation of the opportunity to 
file a motion to reconsider the executive director’s decision. The chief 
clerk shall mail this notice to the owner and operator, the public interest 
counsel, to adjacent landowners as shown on the required land owner­
ship map and landowners list, and to other persons who timely filed 
public comment in response to public notice. Not all persons on the 
mailing list for this notice will receive the notice letter from the Office 
of the Chief Clerk. 
INFORMATION. Written public comments or requests to be placed 
on the permanent mailing list for this application should be sub­
mitted to the  Office of the Chief Clerk, MC 105, TCEQ, P.O. Box 
13087, Austin, TX 78711-30887 or electronically submitted to 
http://www5.tceq.state.tx.us/rules/ecomments/. Individual members 
of the general public may contact the Office of Public Assistance at 
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1-800-687-4040. General information regarding the TCEQ can be 
found at our web site at www.tceq.state.tx.us. Further information 
may also be obtained from Saguaro Corporation at the address stated 
above or by calling Mr. Sean Gillespie, President at (316) 259-6907. 
NOTICE OF OPPORTUNITY TO REQUEST A PUBLIC MEETING 
FOR A NEW MUNICIPAL SOLID WASTE TRANSFER STATION ­
REGISTRATION APPLICATION NO. 40241 
APPLICATION. Mr. Otley L. Smith, III, 2613 Skyway Drive, Grand 
Prairie, Texas 75052, has applied to the Texas Commission on En­
vironmental Quality (TCEQ) for proposed Registration No. 40241, 
to construct and operate a Type V municipal solid waste transfer sta­
tion. The proposed facility, Oncore Technology, LLC will be located 
at 2613 Skyway, Grand Prairie, in the Airport Industrial Park, near 
the intersection of State Highway 360 and Interstate Highway 20, in 
Tarrant County. This facility is requesting authorization to collect, 
store, treat, and transfer medical waste from health care-related facili­
ties which includes animal waste, bulk blood, bulk human body fluids, 
sharps, and other health care-related items that have come into contact 
with body fluids or blood. The registration application is available for 
viewing and copying at the TCEQ Region 4 Office, 2309 Gravel Dr., 
Fort Worth, 76118-6951 and may be viewed online at: http://www.on­
coreus.com/registration.html. 
PUBLIC COMMENT/PUBLIC MEETING. Written public comments 
or written requests for a public meeting must be submitted to the Office 
of Chief Clerk at the address included in the information section below. 
Comments may also be received if a public meeting is held on the facil­
ity. A public meeting will be held by the executive director if requested 
by a member of the legislature who represents the general area where 
the development is to be located, or if there is a substantial public in­
terest in the proposed development. The purpose of the public meeting 
is for the public to provide input for consideration by the commission, 
and for the applicant and the commission staff to provide information 
to the public. A public meeting is not a contested case hearing. The 
executive director will review and consider public comments and writ­
ten requests for a public meeting submitted prior to the notice of final 
determination. The executive director is not required to file a response 
to comments. 
EXECUTIVE DIRECTOR ACTION. The executive director shall, af­
ter review of an application for registration, determine if the applica­
tion will be approved or denied in whole or in part. If the executive 
director acts on an application, the chief clerk shall mail or otherwise 
transmit notice of the action and an explanation of the opportunity to 
file a motion to reconsider the executive director’s decision. The chief 
clerk shall mail this notice to the owner and operator, the public interest 
counsel, to adjacent landowners as shown on the required land owner­
ship map and landowners list, and to other persons who timely filed 
public comment in response to public notice. Not all persons on the 
mailing list for this notice will receive the notice letter from the Office 
of the Chief Clerk. 
INFORMATION. Written public comments or requests to be placed 
on the permanent mailing list for this application should be sub­
mitted to the Office of the Chief Clerk, MC 105, TCEQ, P.O. 
Box 13087, Austin, TX 78711-3087 or electronically submitted to 
http://www5.tceq.state.tx.us/rules/ecomments/. Individual members 
of the general public may contact the Office of Public Assistance at 
1-800-687-4040. General information regarding the TCEQ can be 
found at our web site at www.tceq.state.tx.us. Further information 
may also be obtained from Oncore Technology, LLC at the address 
stated above or by calling Mr. Otley L. Smith, III, President at (972) 
786-7060. 
Further information may also be obtained from Abilene Environmen­
tal Landfill Inc. at the address stated above or by calling Mr. James 




Texas Commission on Environmental Quality 
Filed: February 25, 2009 
Notice of Water Quality Applications 
The following notices were issued during the period of February 9, 
2009 through February 19, 2009. 
The following require the applicants to publish notice in a newspaper. 
Public comments, requests for public meetings, or requests for a con­
tested case hearing may be submitted to the Office of the Chief Clerk, 
Mail Code 105, P.O. Box 13087, Austin, Texas 78711-3087, WITHIN 
30 DAYS OF THE DATE OF NEWSPAPER PUBLICATION OF THE 
NOTICE. 
INFORMATION SECTION 
NRG TEXAS POWER LLC which operates the Cedar Bayou Electric 
Generating Station, has applied for a renewal of TPDES Permit No. 
WQ0001241000, which authorizes the discharge of once-through cool­
ing water, utility wastewater, storm water and previously monitored 
effluent (PME) at a daily average flow not to exceed 1,616,000,000 
gallons per day via Outfall 001; metal cleaning wastes/ash pond waste­
water, storm water, PME from Outfall 201, and wastewater from mar­
iculture lab at a daily average flow not to exceed 281,000 gallons per 
day via Outfall 101; treated domestic wastewater from the mariculture 
laboratory facility on a flow variable basis via Outfall 201; low vol­
ume waste sources on a flow variable basis via Outfalls 002 and 004; 
low volume waste sources and storm water on a flow variable basis via 
Outfall 003; and treated domestic wastewater from the power plant on 
a flow variable basis via Outfall 005. The facility is located on the east 
bank of Cedar Bayou approximately one and one-half miles south of 
the intersection of State Highway 146 and Farm-to-Market Road 565 
in the City of Baytown, Chambers County, Texas. 
CITY OF STEPHENVILLE has applied for a renewal of TPDES Per­
mit No. WQ0010290001, which authorizes the discharge of treated do­
mestic wastewater at an annual average flow not to exceed 3,000,000 
gallons per day. The facility is located approximately 6,300 feet south­
east of the intersection of U.S. Highway 377 and Farm-to-Market Road 
914 in Erath County, Texas. 
TEXAS PARKS AND WILDLIFE DEPARTMENT has applied for a 
renewal of TPDES Permit No. WQ0011234001, which authorizes the 
discharge of treated domestic wastewater at a daily average flow not to 
exceed 30,000 gallons per day. The facility is located approximately 
0.4 mile east of Farm-to-Market Road 89 on Park Road 32 and approx­
imately 4 miles southwest of the intersection of Farm-to-Market Road 
89 and Farm-to-Market Road 613 in Taylor County, Texas 
THE CITY OF RANGER has applied for a renewal of TPDES Permit 
No. WQ0011557003, which authorizes the discharge of treated do­
mestic wastewater at a daily average flow not to exceed 550,000 gal­
lons per day. The facility is located on the northeast corner of Gar­
rett Street and Lackland Avenue in the City of Ranger, approximately 
2,500 feet north-northwest of the intersection of U.S. Highway 80 and 
Farm-to-Market Road 571 in Eastland County, Texas. 
CITY OF O’BRIEN has applied for a renewal of TPDES Permit No. 
WQ0013616001 which authorizes the discharge of treated domestic 
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wastewater at a daily average flow not to exceed 20,000 gallons per 
day. The current permit also authorizes the disposal of treated domes­
tic wastewater via irrigation of 7.1 acres of non-public access agricul­
tural land. The facility is located approximately 0.8 mile north of the 
intersection of State Highway 6 and Farm-to-Market Road 2229, north 
of the City of O’Brien on the west side of State  Highway 6 in Haskell  
County, Texas. The irrigation site is located on land adjacent to the 
wastewater treatment facilities. 
SOUTHWEST MILAM WATER SUPPLY CORPORATION has ap­
plied for a renewal of TPDES Permit No. WQ0014524001 which au­
thorizes the discharge of filter backwash water at a daily average flow 
not to exceed 60,000 gallons per day. The facility is located on the west 
side of Milam County Road 334 approximately 3.5 miles south of U.S. 
Highway 79, 4 miles east of Rockdale in Milam County, Texas. 
ALLOY POLYMERS TEXAS LP which operates Alloy Polymers 
WWTP, a plastics compounding plant, has applied for a renewal of 
TPDES Permit No. WQ0002207000, which authorizes the discharge 
of storm water and previously monitored effluent on a flow variable 
basis via Outfall 001; treated contact cooling water, boiler blowdown, 
cooling tower blowdown, process wash water, and separately treated 
domestic wastewater at a daily average flow not to exceed 180,000 
gallons per day via internal Outfall 101; and treated domestic waste­
water on an intermittent and flow variable basis via internal Outfall 
201. The facility is located south of the intersection of State Highway 
287 and Farm-to-Market Road 2160, approximately three miles north 
of the City of Crockett, Houston County, Texas. 
CITY OF ALBANY has applied for a renewal of TPDES Permit No. 
WQ0010035001, which authorizes the discharge of treated domestic 
wastewater at a daily average flow not to exceed 290,000 gallons per 
day. The facility is located approximately one mile southeast of the 
intersection of U.S. Highways 180 and 283; approximately 3200 feet 
east of U.S. Highway 283 in Shackelford County, Texas. 
CITY OF NEEDVILLE has applied for a renewal of TPDES Permit 
No. WQ10343001 which authorizes the discharge of treated domestic 
wastewater at a daily average flow not to exceed 400,000 gallons per 
day. The facility is located at 14206 Church Street south of Buffalo 
Creek and south of the City of Needville, approximately 0.4 mile east 
and 0.8 mile south of the intersection of State Highway 36 and Farm-
to-Market Road 1236 in Fort Bend County, Texas. 
THE TEXAS COMMISSION ON ENVIRONMENTAL QUALITY 
(TCEQ) has initiated a minor modification WQ0010397005 of the 
Texas Pollutant Discharge Elimination System (TPDES) permit issued 
to the Brownsville Public Utility Board, to incorporate a substantial 
modification to the approved pretreatment program. The Applicant 
has applied to the TCEQ for approval of a substantial modification to 
its approved pretreatment program under the TPDES program. The 
existing permit authorizes the discharge of treated domestic waste­
water at an annual average flow not to exceed 10,000,000 gallons per 
day. The facility is located located adjacent to and east of Robindale 
Road approximately half mile north of the intersection of Robindale 
Road and Farm-to-Market Road 802 in Cameron County, Texas. 
THE CITY OF PLAINVIEW has applied for a renewal of TPDES Per­
mit No. WQ0010537001, which authorizes the discharge of treated do­
mestic wastewater at an annual average flow not to exceed 3,300,000 
gallons per day. The facility is located adjacent to Running Water 
Draw, approximately 2 miles southeast of the intersection of U.S. High­
way 70 and  State Highway Loop 445 (U.S. Highway-Business Route 
87) in Hale County, Texas. 
CITY OF WEST has applied for a renewal of TPDES Permit No. 
WQ0010544001, which authorizes the discharge of treated domestic 
wastewater at a daily average flow not to exceed 450,000 gallons 
per day. The current permit also authorizes distribution and market­
ing of sewage sludge. The facility is located approximately 2,000 
feet northeast of the intersection of Farm-to-Market Road 2311 and 
Farm-to-Market Road 2114 in the City of West in McLennan County, 
Texas. 
CITY OF ABERNATHY has applied for a renewal of Permit No. 
WQ0010774001, which authorizes the disposal of treated domestic 
wastewater at a daily average flow not to exceed 380,000 gallons per 
day via surface irrigation of 180 acres of non-public access agricultural 
land. This permit will not authorize a discharge of pollutants into 
waters in the State. The wastewater treatment facility and disposal 
site are located northeast of the City of Abernathy, approximately 1.5 
miles north and 0.2 mile east of the intersection of Interstate Highway 
27 and Farm-to-Market Road 2060 in Hale County, Texas. 
LAKE CONROE HILLS MUNICIPAL UTILITY DISTRICT has ap­
plied for a renewal of TPDES Permit No. WQ0011569001 which au­
thorizes the discharge of treated domestic wastewater at a daily aver­
age flow not to exceed 320,000 gallons per day. The facility is located 
near the shore of Lake Conroe at the intersection of Shoreline Drive 
and Lake Breeze Lane, 0.5 mile south of Farm-to-Market Road 1097 
and approximately five miles west of the City of Willis in Montgomery 
County, Texas. 
TEXAS PARKS AND WILDLIFE DEPARTMENT has applied for a 
renewal of Permit No. WQ0011704001, which authorizes the disposal 
of treated domestic wastewater at a daily average flow not to exceed 
5,000 gallons per day via surface irrigation of 3.6 acres of non-pub­
lic access pastureland. This permit will not authorize a discharge of 
pollutants into waters in the State. TCEQ received this application on 
October 29, 2008. The wastewater treatment facility and disposal site 
are located adjacent to Park Road 33 and about 0.5 mile due south of 
the boat ramps which are at the east terminus of Park Road 33 in Pos­
sum Kingdom State Park in Palo Pinto County, Texas. 
PLANTATION MUNICIPAL UTILITY DISTRICT has applied to the 
Texas Commission on Environmental Quality (TCEQ) for a renewal of 
TPDES Permit No. WQ0011971001, which authorizes the discharge 
of treated domestic wastewater at a daily average flow not to exceed 
440,000 gallons per day. The applicant has requested that the 550,000 
gallons per day final phase be deleted from the permit. The facility is 
located at 802 Tara Plantation Drive on the north bank of Rabbs Bayou, 
approximately 4,000 feet north of Booth-Richmond Road (Farm-to-
Market Road 2759) and approximately 3,250 feet east of Crabb River 
Road in Fort Bend County, Texas. 
TEXAS AMERICAN WATER COMPANY has applied for a renewal 
of TPDES Permit No. WQ0014039001, which authorizes the discharge 
of treated domestic wastewater at a daily average flow not to exceed 
92,400 gallons per day. The facility is located approximately 1,300 
feet south of County Road 424 and approximately 3,600 feet west of 
Mustang Road in Brazoria County, Texas. 
AQUA DEVELOPMENT INC has applied for a renewal of TPDES 
Permit No. WQ0014147001 which authorizes the discharge of treated 
domestic wastewater at a daily average flow not to exceed 220,000 
gallons per day. The facility is located approximately 4,200 feet west 
of Farm-to-Market Road 3210 and approximately 2,900 feet west of 
the Brazos River in Hood County, Texas. 
ACTION MUNICIPAL UTILITY DISTRICT has applied for a re­
newal of TPDES Permit No. WQ0014212001, which authorizes the 
discharge of treated domestic wastewater at a daily average flow not to 
exceed 
820,000 gallons per day final phase be deleted from the permit. The 
facility is located on the north bank of the Brazos River approximately 
13.5 miles downstream of the De Cordova Bend Reservoir Dam and 
487,000 gallons per day. The applicant has requested that the 
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approximately 0.5 mile due west of the Pecan Plantation Airport in 
Hood County, Texas. 
CITY OF MCGREGOR has applied for a renewal of TPDES Permit 
No. WQ0010219002, which authorizes the discharge of treated do­
mestic wastewater at an annual average flow not to exceed 1,100,000 
gallons per day. The facility is located adjacent to and west of State 
Highway 317, approximately 2 miles south of the intersection of U.S. 
Highway 84 and State Highway 317 in McLennan County, Texas. 
If you need more information about these permit applications or the 
permitting process, please call the TCEQ Office of Public Assistance, 
Toll Free, at 1-800-687-4040. General information about the TCEQ 
can be found at our web site at www.tceq.state.tx.us. Si desea informa­




Texas Commission on Environmental Quality 
Filed: February 25, 2009 
Texas Facilities Commission 
Request for Proposals #303-9-10104-B 
The Texas Facilities Commission (TFC), on behalf of the Department 
of Assistive and Rehabilitative Services (DARS), announces the is­
suance of Request for Proposals (RFP) #303-9-10104-B. TFC seeks a 
five or ten year lease of approximately 4,948 square feet of office space 
in Southwest Tarrant County, Texas. 
The deadline for questions is March 13, 2009 and the deadline for pro­
posals is March 20, 2009 at 3:00 p.m. The award date is April 15, 2009. 
TFC reserves the right to accept or reject any or all proposals submit­
ted. TFC is under no legal or other obligation to execute a lease on the 
basis of this notice or the distribution of a RFP. Neither this notice nor 
the RFP commits TFC to pay for any costs incurred prior to the award 
of a grant. 
Parties interested in submitting a proposal may obtain information by 
contacting TFC Purchaser Sandy Williams at (512) 475-0453. A copy 
of the RFP may be downloaded from the Electronic State Business 




Texas Facilities Commission 
Filed: February 19, 2009 
Request for Proposals #303-9-11262 
The Texas Facilities Commission (TFC), on behalf of the Department 
of Public Safety (DPS), announces the issuance of Request for Propos­
als (RFP) #303-9-11262. TFC seeks a five (5) and a ten (10) year lease 
of approximately 4,998 square feet of office space in Laredo, Texas. 
The deadline for questions is March 18, 2009 and the deadline for pro­
posals is March 31, 2009 at 3:00 p.m. The award date is April 15, 2009. 
TFC reserves the right to accept or reject any or all proposals submit­
ted. TFC is under no legal or other obligation to execute a lease on the 
basis of this notice or the distribution of a RFP. Neither this notice nor 
the RFP commits TFC to pay for any costs incurred prior to the award 
of a grant. 
Parties interested in submitting a proposal may obtain information by 
contacting TFC Purchaser Sandy Williams at (512) 475-0453. A copy 
of the RFP may be downloaded from the Electronic State Business 




Texas Facilities Commission 
Filed: February 19, 2009 
General Land Office 
Notice of Approval of Coastal Boundary Survey 
Pursuant to §33.136 of the Texas Natural Resources Code, notice is 
hereby given that Jerry Patterson, Commissioner of the General Land 
Office, approved a coastal boundary survey, submitted by George 
Rubalcaba, Licensed State Land Surveyor, conducted October 10, 
2008, locating the following shoreline boundary: 
Survey in Galveston County, a portion of the Texas Gulf Coast shore­
line including the shoreline of the Michael B. Menard Survey, A-628 
and the Edward Hall & Levi Jones Survey, A-121, along the Galveston 
Seawall from 10th Street to 61st Street. 
For a copy of this survey or more information on this matter, contact 
Bill O’Hara Director of the Survey Division, Texas General Land Of­
fice by phone at (512) 463-5223, email Bill.O’Hara@glo.state.tx.us, or 
fax (512) 463-5098. 
TRD-200900770 
Larry L. Laine 
Chief Clerk, Deputy Land Commissioner 
General Land Office 
Filed: February 23, 2009 
Office of the Governor 
Request for Grant Applications for the Drug Court Program 
The Criminal Justice Division (CJD) of the Governor’s Office is solic­
iting applications for projects that support eligible drug court programs 
during the state fiscal year 2010 grant cycle. 
Purpose: The purpose of the Drug Court Program is to support drug 
courts as defined in Chapter 469 of the Texas Health and Safety Code, 
which incorporate the following ten essential characteristics: 
(1) The integration of alcohol and other drug treatment services in the 
processing of cases in the judicial system; 
(2) The use of a non-adversarial approach involving prosecutors and 
defense attorneys to promote public safety and to protect the due 
process rights of program participants; 
(3) Early identification and prompt placement of eligible participants 
in the program; 
(4) Access to a continuum of alcohol, drug, and other related treatment 
and rehabilitative services; 
(5) Monitoring of abstinence through weekly alcohol and other drug 
testing; 
(6) A coordinated strategy to govern program responses to participants’ 
compliance; 
(7) Ongoing judicial interaction with program participants; 
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(8) Monitoring and evaluation of program goals and effectiveness; 
(9) Continuing interdisciplinary education to promote effective pro­
gram planning, implementation, and operations; and 
(10) Development of partnerships with public agencies and community 
organizations. 
Available Funding: Article 102.0178 of the Texas Code of Criminal 
Procedure establishes state funding for this purpose and designates CJD 
as the administering agency. Funds received under this article are de­
posited to the credit of the drug court account in the general revenue 
fund. 
Standards: Grantees must comply with the standards applicable to this 
funding source cited in the Texas Administrative Code (1 TAC Chap­
ter 3), and all statutes, requirements, and guidelines applicable to this 
funding. 
Prohibitions: Grant funds may not be used to support the following 
services, activities, and costs: 
(1) proselytizing or sectarian worship; 
(2) lobbying; 
(3) vehicles or equipment for government agencies that are for general 
agency use; 
(4) weapons, ammunition, explosives or military vehicles; 
(5) admission fees or tickets to any amusement park, recreational ac­
tivity or sporting event; 
(6) promotional gifts; 
(7) food, meals, beverages, or other refreshments unless the expense 
is for a working event where full participation by participants man­
dates the provision of food and beverages and the event is not related 
to amusement and/or social activities in any way; 
(8) membership dues for individuals; 
(9) any expense or service that is readily available at no cost to the grant 




(12) medical services; and 
(13) transportation, lodging, per diem or any related costs for partici­
pants, who attend training developed or coordinated using grant funds. 
Eligible Applicants: Counties and Municipalities. 
Requirements: 
(1) The presiding judge of a drug court funded under this RFA must be 
an active judge holding elective office, master or magistrate. 
(2) Pursuant to Texas Health and Safety Code §469.006, counties with 
populations of more than 200,000 are required to establish a drug court. 
Applicants from these counties must apply for federal and state funds 
available to pay the costs of the program. 
(3) Applicants may apply to use state drug court funds to provide a 
portion of the required cash match for federal drug court grants. 
Project Period: Grant-funded projects must begin on or after September 
1, 2009, and expire on or before August 31, 2010. 
Application Process: Applicants must access CJD’s grant management 
website at https://cjdonline.governor.state.tx.us to register and apply 
for funding. 
Preferences: Preference will be given to mandated drug courts under 
Texas Health and Safety Code, §469.006. 
Closing Date for Receipt of Applications: All applications must be 
certified via CJD’s eGrants website on or before May 1, 2009. 
Selection Process: Applications will be reviewed by CJD staff mem­
bers or a group selected by the executive director of CJD. CJD will 
make all final funding decisions based on eligibility, reasonableness of 
the project, availability of funding, and cost-effectiveness. 
Contact Person: If additional information is needed, contact Raoul 
Rivera at raoul.rivera@governor.state.tx.us or at (512) 463-1919. 
TRD-200900849 
Kevin Green 
Assistant General Counsel 
Office of the Governor 
Filed: February 25, 2009 
Texas Health and Human Services Commission 
Notice of Public Hearing on Proposed Medicaid Payment Rates 
Hearing. The Texas Health and Human Services Commission (HHSC) 
will conduct a public hearing on March 30, 2009, at 10:00 a.m. to re­
ceive public comment on the proposed interim per diem Medicaid re­
imbursement rate for large, state-operated Intermediate Care Facilities 
for Persons with Mental Retardation (ICF/MR) operated by the Texas 
Department of Aging and Disability Services (DADS). 
The hearing will be held in compliance with Human Resources Code 
§32.0282 and 1 Texas Administrative Code (TAC), §355.105(g), which 
requires public notice and hearings on proposed Medicaid reimburse­
ments before such rates are approved by HHSC. The public hearing 
will be held in the Lone Star Conference Room of the Health and 
Human Services Commission, Braker Center, Building H, located at 
11209 Metric Boulevard, Austin, Texas. Entry is through Security at 
the main entrance of the building, which faces Metric Boulevard. Per­
sons requiring Americans with Disability Act (ADA) accommodation 
or auxiliary aids or services should contact Josie Wheatfall by calling 
(512) 491-1445, at least 72 hours prior to the hearing so appropriate 
arrangements can be made. 
Proposal. As the single state agency for the state Medicaid program, 
HHSC proposes the following interim reimbursement rates for large 
state-operated ICF/MR facilities operated by DADS: 
Large State-Operated ICF/MR Facilities - Medicaid Only clients 
Proposed interim daily rate: $409.98 
Large State-Operated ICF/MR Facilities - Dual-eligible Medic­
aid/Medicare clients 
Proposed interim daily rate: $392.41 
HHSC is proposing these interim rates so that adequate funds will be 
available to serve clients in these facilities. The proposed interim rates 
account for actual and projected increases in costs to operate these fa­
cilities. The proposed interim rates will be effective September 1, 2008, 
if approved. 
Methodology and Justification. The proposed rates were determined 
in accordance with the rate setting methodologies codified at 1 TAC 
§355.456(e), relating to Reimbursement Methodology. 
Briefing Package. A briefing package describing the proposed pay­
ment rates will be available on March 16, 2009. Interested parties may 
obtain a copy of the briefing package prior to the hearing by contact-
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ing Josie Wheatfall by telephone at (512) 491-1445; by fax at (512) 
491-1998; or by e-mail at Josie.Wheatfall@hhsc.state.tx.us. The brief­
ing package also will be available at the public hearing. 
Written Comments. Written comments regarding the proposed pay­
ment rates may be submitted in lieu of, or in addition to, oral testi­
mony until 5 p.m. the day of the hearing. Written comments may 
be sent by U.S. mail to the attention of Josie Wheatfall, Health and 
Human Services Commission, Rate Analysis, Mail Code H-400, P.O. 
Box 85200, Austin, Texas 78708-5200; by fax to Josie Wheatfall at 
(512) 491-1445; or by e-mail to Josie.Wheatfall@hhsc.state.tx.us. In 
addition, written comments may be sent by overnight mail or hand de­
livered to Josie Wheatfall, HHSC, Rate Analysis, Mail Code H-400, 





Texas Health and Human Services Commission 
Filed: February 20, 2009 
Department of State Health Services 
Licensing Actions for Radioactive Materials 
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Department of State Health Services 
Filed: February 23, 2009 
Texas Department of Insurance 
Proposed Fiscal Year 2009 Research Agenda for the Texas 
Department of Insurance Workers’ Compensation Research 
and Evaluation Group 
Labor Code §405.0026 requires the Commissioner of Insurance to 
adopt an annual research agenda for the Workers’ Compensation 
Research and Evaluation Group (REG) at the Texas Department of 
Insurance (Department). Labor Code §405.0026 also requires the De­
partment to publish a proposed research agenda in the Texas Register 
for public review and comment and the Commissioner of Insurance to 
hold a public hearing on the proposed research agenda if requested by 
a member of the public. 
In November 2008, the REG posted a public request to stakeholders 
and the general public for research agenda suggestions on the Depart­
ment’s website. After reviewing responses from the general public, the 
REG developed the proposed FY 2009 Research Agenda using the fol­
lowing criteria: 
Is the proposed research project required by statute or likely to be part 
of an upcoming legislative review? 
Will the results of the proposed research project address the information 
needs of multiple stakeholder groups and/or legislative committees? 
Are there available data to complete the project or can data be obtained 
easily and economically to complete the project? 
Does the REG have sufficient resources to complete the project within 
FY 2009? 
Based upon the responses received and the criteria outlined above, the 
REG proposes the following set of projects for the FY 2009 Research 
Agenda for public review and comment: 
1. Completion and publication of the third edition of Workers’ Com­
pensation Health Care Network Report Card (required under Insurance 
Code §1305.502 and Labor Code §405.0025). 
2. Continuing examination of the frequency of employers and work­
ers’ compensation claims participating in certified health care delivery 
networks. 
3. An annual update of return-to-work outcomes for injured workers 
using data from the Texas Workforce Commission, including an ex­
amination of the characteristics associated with injured workers and 
employers who could benefit most from return-to-work outreach and 
coordination efforts. 
4. An analysis of the expanded role and impact of designated doctors 
in the Texas workers’ compensation system since the passage of House 
Bill (HB) 7 in 2005 in resolving new issues such extent of injury; the 
ability of a worker to return-to-work; and whether a worker’s disability 
is a direct result of the compensable injury. 
5. A preliminary analysis of the impact of the adoption of the Official 
Disability Guidelines-Treatment in Workers’ Comp (ODG), published 
by Work Loss Data Institute (WLDI) in accordance with §413.011, 
Labor Code, on non-network treatment utilization, medical costs, and 
other injured worker outcomes. 
6. A survey of the types of benefit data nonsubscribing employers cur­
rently collect for occupational injuries and illnesses and a survey of the 
methods used by nonsubscribing employers to evaluate the cost and 
quality of their benefit programs. 
REQUEST FOR PUBLIC COMMENT OR PUBLIC HEARING. To 
be considered, written comments on the proposed FY 2009 Research 
Agenda must be submitted no later than 5:00 p.m. on April 6, 2009, to 
Gene C. Jarmon, General Counsel and Chief Clerk, Mail Code 113-2A, 
Texas Department of Insurance, P.O. Box 149104, Austin, Texas 
78714-9104. An additional copy of the comments must be simultane­
ously submitted to D.C. Campbell, Director, Workers’ Compensation 
Research and Evaluation Group, Mail Code 105-2A, Texas Depart­
ment of Insurance, P.O. Box 149104, Austin, Texas 78714-9104. 
Any request for a public hearing should be submitted separately to 
the Office of the Chief Clerk before the close of the public comment 
period. If a hearing is held, written and oral comments presented at 
the hearing will be considered. For questions regarding the proposed 
agenda please contact D.C. Campbell at wcresearch@tdi.state.tx.us. 
TRD-200900856 
Gene C. Jarmon 
Chief Clerk and General Counsel 
Texas Department of Insurance 
Filed: February 25, 2009 
♦ ♦ ♦ 
Texas Department of Licensing and Regulation 
Public Notice - Revised Enforcement Plan 
34 TexReg 1754 March 6, 2009 Texas Register 
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♦ ♦ ♦ 
The Texas Commission of Licensing and Regulation ("Commission") 
provides this public notice that at its meeting held February 3, 2009, the 
Commission adopted the Texas Department of Licensing and Regula­
tion’s ("Department") revised enforcement plan, which was established 
in compliance with Texas Occupations Code, §51.302(c). 
The enforcement plan gives all license holders notice of the specific 
ranges of penalties and license sanctions that apply to specific alleged 
violations of the statutes and rules enforced by the Department. The 
enforcement plan also presents the criteria that are considered by the 
Department’s Enforcement Division staff in determining the amount 
of a proposed administrative penalty or the magnitude of a proposed 
sanction. 
In 2007, the 80th Legislature created the "Discount Health Care Pro­
grams Act" by adding a new Chapter 76 to Subtitle C, Title 2 of the 
Texas Health and Safety Code and giving the authority to regulate this 
new chapter to the Department. The Discount Health Care Program 
Act provides for the registration of discount health card card program 
operators with each of their programs and for the regulation of these 
programs’ operations. The Department’s revised enforcement plan in­
cludes penalty matrices for Discount Health Card Card Operators con­
sistent with the administrative rules that were adopted effective January 
1, 2008. 
A copy of the revised enforcement plan is posted on the Department’s 
website and may be downloaded at www.license.state.tx.us. You may 
also contact the Department’s Enforcement Division by telephone at 
(512) 539-5600 or by e-mail at enforcement@license.state.tx.us to ob­
tain a copy of the revised plan. 
TRD-200900801 
William H. Kuntz, Jr. 
Executive Director 
Texas Department of Licensing and Regulation 
Filed: February 23, 2009 
Texas Lottery Commission 
Notice of Public Comment Hearing 
A public hearing to receive public comments regarding proposed 
amendments to 16 TAC §402.402 relating to Registry of Bingo Work­
ers, will be held on March 18, 2009, at 10:00 a.m. at the Texas Lottery 
Commission, Commission Auditorium, First Floor, 611 E. Sixth 
Street, Austin, Texas 78701. Persons requiring any accommodation 
for a disability should notify Michelle Guerrero, Executive Assistant 
to the General Counsel, Texas Lottery Commission at (512) 344-5113 
at least 72 hours prior to the public hearing. 
TRD-200900802 
Kimberly L. Kiplin 
General Counsel 
Texas Lottery Commission 
Filed: February 23, 2009 
Public Utility Commission of Texas 
Announcement of Application for an Amendment to a 
State-Issued Certificate of Franchise Authority 
The Public Utility Commission of Texas received an application on 
February 19, 2009, for an amendment to a state-issued certificate of 
franchise authority (CFA), pursuant to §§66.001 - 66.016 of the Public 
Utility Regulatory Act (PURA). 
Project Title and Number: Application of Marcus Cable Associates, 
L.L.C. d/b/a Charter Communications for an Amendment to its State-
Issued Certificate of Franchise Authority, Project Number 36715 be­
fore the Public Utility Commission of Texas. 
The requested amended CFA service area includes the Town of Shady 
Shores, Texas. 
Information on the application may be obtained by contacting the Pub­
lic Utility Commission of Texas by mail at P.O. Box 13326, Austin, 
Texas 78711-3326, or by phone at (512) 936-7120 or toll free at 1­
888-782-8477. Hearing and speech-impaired individuals with text tele­
phone (TTY) may contact the commission at (512) 936-7136 or toll 
free at 1-800-735-2989. All inquiries should reference Project Num­
ber 36715. 
TRD-200900838 
Adriana A. Gonzales 
Rules Coordinator 
Public Utility Commission of Texas 
Filed: February 24, 2009 
Announcement of Application for an Amendment to a 
State-Issued Certificate of Franchise Authority 
The Public Utility Commission of Texas received an application on 
February 20, 2009, for an amendment to a state-issued certificate of 
franchise authority (CFA), pursuant to §§66.001 - 66.016 of the Public 
Utility Regulatory Act (PURA). 
Project Title and Number: Application of Time Warner Cable for 
an Amendment to its State-Issued Certificate of Franchise Authority, 
Project Number 36726 before the Public Utility Commission of Texas. 
The requested amended CFA service area includes the municipality of 
Horizon City, Texas. 
Information on the application may be obtained by contacting the Pub­
lic Utility Commission of Texas by mail at P.O. Box 13326, Austin, 
Texas 78711-3326, or by phone at (512) 936-7120 or toll free at 1­
888-782-8477. Hearing and speech-impaired individuals with text tele­
phone (TTY) may contact the commission at (512) 936-7136 or toll 
free at 1-800-735-2989. All inquiries should reference Project Num­
ber 36726. 
TRD-200900842 
Adriana A. Gonzales 
Rules Coordinator 
Public Utility Commission of Texas 
Filed: February 24, 2009 
Notice of Application for Service Area Exception 
Notice is given to the public of the filing with the Public Utility Com­
mission of Texas of an application on February 23, 2009, for an amend­
ment to certificated service area for a service area exception within 
Kendall County, Texas. 
Docket Style and Number: Application of Central Texas Electric Co­
operative, Inc. to Amend a Certificate of Convenience and Necessity 
for Electric Service Area Exception within Kendall County. Docket 
Number 36730. 
The Application: Central Texas Electric Cooperative, Inc. (CTEC) 
filed an application for a service area boundary exception to allow 
CTEC to provide service to a specific customer located within the cer-
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tificated service area of Bandera Electric Cooperative, Inc. (BEC). 
BEC has provided a letter of concurrence for the proposed change. 
Persons wishing to comment on the action sought or intervene should 
contact the Public Utility Commission of Texas no later than March 
13, 2009, by mail at P.O. Box 13326, Austin, Texas 78711-3326, or by 
phone at (512) 936-7120 or toll-free at 1-888-782-8477. Hearing and 
speech-impaired individuals with text telephone (TTY) may contact 
the commission at (512) 936-7136 or use Relay Texas (toll-free) 1-800­
735-2989. All comments should reference Docket Number 36730. 
TRD-200900841 
Adriana A. Gonzales 
Rules Coordinator 
Public Utility Commission of Texas 
Filed: February 24, 2009 
Notice of Application for Service Provider Certificate of 
Operating Authority 
Notice is given to the public of the filing with the Public Utility Com­
mission of Texas of an application on February 19, 2009, for a ser­
vice provider certificate of operating authority (SPCOA), pursuant to 
§§54.151 - 54.156 of the Public Utility Regulatory Act (PURA). 
Docket Title and Number: Application of TelCentris Communications, 
LLC for a Service Provider Certificate of Operating Authority, Docket 
Number 36721 before the Public Utility Commission of Texas. 
Applicant intends to provide plain old telephone service, and long dis­
tance services. 
Applicant’s requested SPCOA geographic area includes the area of 
Texas currently served by all incumbent local exchange companies. 
Persons who wish to comment upon the action sought should contact 
the Public Utility Commission of Texas by mail at P.O. Box 13326, 
Austin, Texas 78711-3326, or by phone at (512) 936-7120 or toll free at 
1-888-782-8477 no later than March 11, 2009. Hearing and speech-im­
paired individuals with text telephone (TTY) may contact the commis­
sion at (512) 936-7136 or toll free at 1-800-735-2989. All comments 
should reference Docket Number 36721. 
TRD-200900839 
Adriana A. Gonzales 
Rules Coordinator 
Public Utility Commission of Texas 
Filed: February 24, 2009 
Notice of Application for Waiver from Requirements 
Notice is given to the public of an application filed  on February 20,  
2009 with the Public Utility Commission of Texas for waiver from the 
requirements in P.U.C. Substantive Rule §26.420(f)(3)(B). 
Docket Style and Number: Application of Flat Wireless, LLC for 
Waiver to Apply Safe Harbor Percentage to Calculate Texas Universal 
Service Fund (TUSF) Assessment Pursuant to P.U.C. Substantive Rule 
§26.420(f). Docket Number 36725. 
The Application: Flat Wireless is a Commercial Mobile Radio Service 
(CMRS) provider. Flat Wireless states that it has elected to use the 
safe-harbor percentage approved by the Commission for its classifica­
tion of telecommunications service provided. Flat Wireless requests 
that the commission grant it a permanent waiver from the requirements 
contained in P.U.C. Substantive Rule §26.420(f)(3)(A) to allow Flat 
Wireless to use the commission-ordered safe-harbor TUSF assessment 
methodology to calculate TUSF assessments. 
Persons wishing to comment on the action sought or intervene should 
contact the Public Utility Commission of Texas by March 16, 2009, 
by mail at P.O. Box 13326, Austin, Texas 78711-3326, or by phone at 
(512) 936-7120 or toll-free at 1-888-782-8477. Hearing and speech-
impaired individuals with text telephone (TTY) may contact the com­
mission at (512) 936-7136 or use Relay Texas (toll-free) 1-800-735­
2989. All comments should reference Docket Number 36725. 
TRD-200900840 
Adriana A. Gonzales 
Rules Coordinator 
Public Utility Commission of Texas 
Filed: February 24, 2009 
South East Texas Regional Planning Commission 
Request for Proposals for the Regional Interoperable 
Communications Plan 
The South East Texas Regional Planning Commission seeks a qual­
ified contractor(s) to improve interoperable communications capabil­
ities and to support the implementation of the Texas Statewide Com­
munication Interoperability Plan (SCIP) in the South East Texas region 
of Hardin, Jefferson and Orange Counties. The specific deliverables to 
accomplish this objective are: 
Revising the Regional Interoperable Communications Plan (RICP) to 
describe how the region will achieve interoperability by 2015 to the 
level established by the Texas SCIP; 
Establishing a Regional Standard Operating Procedure (SOP) to the 
level established by the Texas SCIP; 
Entering communications equipment in the South East Texas region 
into the Communications Asset Survey and Mapping (CASM) to the 
standard and by the date established in the Texas SCIP and 
Identification of interoperability training needs in the region for 2010­
2015. 
Deadline for completion of deliverables is November 2, 2009. Contract 
is not considered fulfilled until the RICP and the Regional SOP have 
been approved by the Texas Radio Coalition (TxRC), Governor’s Di­
vision of Emergency Management (GDEM) and the South East Texas 
Regional Planning Commission (SETRPC) Executive Committee and 
until the successful completion of equipment entry into CASM to level 
required by TxRC and GDEM. 
To receive a proposal package; please contact Sue Landry at (409) 899­
8444, ext. 7514, slandry@setrpc.org or Robert Grimm at (409) 899­
8444, ext. 7513, rgrimm@setrpc.org. 
Final proposals are due by 12:00 noon on Monday, March 23, 2009 
to SETRPC, 2210 Eastex Freeway, Beaumont, Texas 77703, Attn: Sue 
Landry. Fax or e-mail proposals will not be accepted. Proposals will be 
reviewed by the Interoperability Subcommittee based upon the criteria 
outlined in the Request for Proposal. 
TRD-200900829 
Jim Borel 
Director of Finance 
South East Texas Regional Planning Commission 
Filed: February 24, 2009 
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Texas Department of Transportation 
Public Hearing Notice - Statewide Transportation Improvement 
Program 
The Texas Department of Transportation (department) will hold a pub­
lic hearing on Monday, March 16, 2009, at 10:00 a.m. at the Texas 
Department of Transportation, 200 East Riverside Drive, Room 1A-2, 
Austin, Texas to receive public comments on the March out of cycle 
2009 Revisions to the Statewide Transportation Improvement Program 
(STIP) for FY 2008-2011. The STIP reflects the federally funded trans­
portation projects in the FY 2008-2011 Transportation Improvement 
Programs (TIPs) for each Metropolitan Planning Organization (MPO) 
in the state. The STIP includes both state and federally funded projects 
for the nonattainment areas of Beaumont, Dallas-Fort Worth, El Paso, 
and Houston. The STIP also contains information on federally funded 
projects in rural areas that are not included in any MPO area, and other 
statewide programs as listed. 
Title 23, United States Code, §134 and §135 require each designated 
MPO and the state, respectively, to develop a TIP as a condition to 
securing federal funds for transportation projects under Title 23 or the 
Federal Transit Act (49 USC §5301, et seq.). 
Section 134(j) requires an MPO to develop its TIP in cooperation with 
the state and affected transportation operators, to provide an opportu­
nity for interested parties to participate in the development of the pro­
gram, and further requires the TIP to be updated at least once every four 
years and approved by the MPO and the Governor or Governor’s de­
signee. Section 135(g) requires the state to develop a STIP for all areas 
of the state in cooperation with the designated MPOs and, with respect 
to non-metropolitan areas, in consultation with affected local officials, 
and further requires an opportunity for participation by interested par­
ties as well as approval by the Governor or the Governor’s designee. 
In accordance with 43 TAC §15.8(d), a copy of the proposed March 
out of cycle 2009 Revisions to the FY 2008-2011 STIP will be avail­
able for review, at the time the notice of hearing is published, at each 
of the department’s district offices, at the department’s Transportation 
Planning and Programming Division offices located in Building 118, 
Second Floor, 118 East Riverside Drive, Austin, Texas, and on the de­
partment’s website at: 
www.txdot.gov. 
Persons wishing to review the March out of cycle 2009 Revisions to 
the FY 2008-2011 STIP may do so online or contact the Transportation 
Planning and Programming Division at (512) 486-5033. 
Persons  wishing to speak at the hearing may register in advance by 
notifying Lori Morel, Transportation Planning and Programming Divi­
sion, at (512) 486-5033 not later than Friday, March 13, 2009, or they 
may register at the hearing location beginning at 9:00 a.m. on the day 
of the hearing. Speakers will be taken in the order registered. Any 
interested person may appear and offer comments or testimony, either 
orally or in writing; however, questioning of witnesses will be reserved 
exclusively to the presiding authority as may be necessary to ensure a 
complete record. While any persons with pertinent comments or testi­
mony will be granted an opportunity to present them during the course 
of the hearing, the presiding authority reserves the right to restrict tes­
timony in terms of time or repetitive content. Groups, organizations, 
or associations should be represented by only one speaker. Speakers 
are requested to refrain from repeating previously presented testimony. 
Persons with disabilities who have special communication or accom­
modation needs or who plan to attend the hearing may contact the Gov­
ernment and Public Affairs Division, at 125 East 11th Street, Austin, 
Texas 78701-2483, (512) 463-9957. Requests should be made no later 
than three days prior to the hearing. Every reasonable effort will be 
made to accommodate the needs. 
Further information on the FY 2008-2011 STIP may be obtained from 
Lori Morel, Transportation Planning and Programming Division, 118 
East Riverside Drive, Austin, Texas 78704, (512) 486-5033. Interested 
parties who are unable to attend the hearing may submit comments 
to James L. Randall, P.E., Director, Transportation Planning and Pro­
gramming Division, 118 East Riverside Drive, Austin, Texas 78704. 
In order to be considered, all written comments must be received at the 
Transportation Planning and Programming office by Monday, April 20, 
2009, at 4:00 p.m. 
TRD-200900850 
Joanne Wright 
Deputy General Counsel 
Texas Department of Transportation 
Filed: February 25, 2009 
Texas A&M University System Board of Regents 
Public Notice - Announcement of Finalist for the Position of 
Director of the Texas Engineering Experiment Station 
Pursuant to §552.123, Texas Government Code, the following candi­
date is the finalist for the position of Director of the Texas Engineering 
Experiment Station. Upon the expiration of 21 days, final action is to 
be taken by the Board of Regents of The Texas A&M University Sys­
tem: 
Dr. G. Kemble Bennett 
TRD-200900836 
Vickie Burt Spillers 
Executive Secretary to the Board of Regents 
Texas A&M University System Board of Regents 
Filed: February 24, 2009 
Workforce Solutions Brazos Valley 
Request for Quotes 
On February 23, 2009, Workforce Solutions Brazos Valley Board (WS­
BVB) will release a Request for Quote (RFQ) for speakers for child 
care provider workshops and for employer business seminars. The 
quote requirements are contained in the Request for Quote which may 
be viewed and printed on line at www.bvjobs.org. The Board is seek­
ing one or more contractors to provide the requested services. 
Due Date: 
An original and four copies of a written proposal are due to the Board’s 
offices no later than 4:00 p.m. on March 23, 2009. No quotes will be 
accepted after this deadline. 
Quotes may be hand delivered to: 
Trish Buck, Program Manager 
Workforce Solutions Brazos Valley Board 
3991 East 29th St. 
Bryan, Texas 7780 
Attention: Workshop Speakers RFQ Response 
Quotes may be mailed to: 
Trish Buck, Program Manager 
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Workforce Solutions Brazos Valley Board 
P.O. 4128 
Bryan, Texas 77805 
Attention: Workshop Speakers RFQ Response 
Potential respondents may pose written questions concerning this RFQ 
by email. Contact Trish Buck, Program Manager at pbuck@bvcog.org. 
No questions will be accepted after March 16, 2009. The contact per­




Workforce Solutions Brazos Valley Board 
Filed: February 18, 2009 










    
 




























































How to Use the Texas Register 
Information Available: The 14 sections of the Texas 
Register represent various facets of state government. Documents 
contained within them include: 
Governor - Appointments, executive orders, and
proclamations. 
 Attorney General - summaries of requests for opinions,
opinions, and open records decisions. 
Secretary of State - opinions based on the election laws. 
Texas Ethics Commission - summaries of requests for 
opinions and opinions. 
 Emergency Rules- sections adopted by state agencies on an 
emergency basis.
 Proposed Rules - sections proposed for adoption.
 Withdrawn Rules - sections withdrawn by state agencies
from consideration for adoption, or automatically withdrawn by
the Texas Register six months after the proposal publication date. 
 Adopted Rules - sections adopted following public comment 
period. 
Texas Department of Insurance Exempt Filings - notices of
actions taken by the Texas Department of Insurance pursuant to 
Chapter 5, Subchapter L of the Insurance Code. 
Texas Department of Banking - opinions and exempt rules 
filed by the Texas Department of Banking. 
Tables and Graphics - graphic material from the proposed,
emergency and adopted sections. 
Transferred Rules- notice that the Legislature has
transferred rules within the Texas Administrative Code from one 
state agency to another, or directed the Secretary of State to
remove the rules of an abolished agency.
 In Addition - miscellaneous information required to be 
published by statute or provided as a public service. 
Review of Agency Rules - notices of state agency rules 
review. 
Specific explanation on the contents of each section can be
found on the beginning page of the section. The division also 
publishes cumulative quarterly and annual indexes to aid in
researching material published.
How to Cite: Material published in the Texas Register is 
referenced by citing the volume in which the document appears, 
the words “TexReg” and the beginning page number on which that 
document was published. For example, a document published on
page 2402 of Volume 33 (2008) is cited 
as follows: 33 TexReg 2402. 
In order that readers may cite material more easily, page numbers
are now written as citations. Example: on page 2 in the lower-left
hand corner of the page, would be written “33 TexReg 2 issue 
date,” while on the opposite page, page 3, in the lower right-hand 
corner, would be written “issue date 33 TexReg 3.” 
How to Research: The public is invited to research rules and 
information of interest between 8 a.m. and 5 p.m. weekdays at the
Texas Register office, Room 245, James Earl Rudder Building, 
1019 Brazos, Austin. Material can be found using Texas Register 
indexes, the Texas Administrative Code, section numbers, or TRD 
number. 
Both the Texas Register and the Texas Administrative Code are 
available online through the Internet. The address is: 
http://www.sos.state.tx.us. The Register is available in an .html
version as well as a .pdf (portable document format) version 
through the Internet. For website subscription information, call the 
Texas Register at (512) 463-5561. 
Texas Administrative Code 
The Texas Administrative Code (TAC) is the compilation of
all final state agency rules published in the Texas Register. 
Following its effective date, a rule is entered into the Texas
Administrative Code. Emergency rules, which may be adopted by
an agency on an interim basis, are not codified within the TAC. 
The TAC volumes are arranged into Titles and Parts (using
Arabic numerals). The Titles are broad subject categories into 
which the agencies are grouped as a matter of convenience. Each
Part represents an individual state agency.
The complete TAC is available through the Secretary of
State’s website at http://www.sos.state.tx.us/tac. The following 
companies also provide complete copies of the TAC: Lexis-Nexis 
(800-356-6548), and West Publishing Company (800-328-9352). 
The Titles of the TAC, and their respective Title numbers are: 
1. Administration
4. Agriculture
7. Banking and Securities 
10. Community Development 
13. Cultural Resources 
16. Economic Regulation 
19. Education 




31. Natural Resources and Conservation 
34. Public Finance 
37. Public Safety and Corrections
40. Social Services and Assistance
43. Transportation 
How to Cite: Under the TAC scheme, each section is designated 
by a TAC number. For example in the citation 1 TAC §27.15: 1 
indicates the title under which the agency appears in the Texas 
Administrative Code; TAC stands for the Texas Administrative
Code; §27.15 is the section number of the rule (27 indicates that 
the section is under Chapter 27 of Title 1; 15 represents the 
individual section within the chapter). 
How to update: To find out if a rule has changed since the 
publication of the current supplement to the Texas Administrative 
Code, please look at the Table of TAC Titles Affected. The table is
published cumulatively in the blue-cover quarterly indexes to the 
Texas Register. If a rule has changed during the time period
covered by the table, the rule’s TAC number will be printed with
one or more Texas Register page numbers, as shown in the 
following example. 
TITLE 40. SOCIAL SERVICES AND ASSISTANCE 
Part I. Texas Department of Human Services 
40 TAC §3.704..............950, 1820 

The Table of TAC Titles Affected is cumulative for each 
volume of the Texas Register (calendar year).
